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Fkbeuart  11,  1860. — ^Reported  frcm  the  Court  of  ClaimB ;  committed  to  a  Ck>mmittee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  Honordble  (he  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JOSIAH  F.  POLK  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Report  from  the  Second  Auditor  filed  as  evidence  by  claimant^ 
transmitted  to  the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  Opinion  of  the  Court  adverse  to  the  claim. 

5.  Opinion  of  Judge  Scar  burgh  dissenting. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  tho* 
r.  .  -1  seal  of  said  Court^  at  Washington,  this  fifth  day  of  December^ 
^^*  ^  J  A.  D.  1859. 

SAMUEL  H.  HUNTINGTON, 

Ohief  Clerk  Court  of  Claims^ 


UNITED  STATES  COUBT  OF  CLAIMS. 

Petition ; 
JosiAH  F.  Polk  vs.  The  United  States. 

To  the  honorable  the  Judges  of  the  Court  of  Claims  of  the  United  States  : 

The  petition  of  Josiah  F.  Polk,  of  the  city  of  Washington,  District 
of  Columbia,  respectfully  represents  : 

That  while  the  petitioner  was  the  chief  clerk  in  the  office  of  the 
Second  Auditor  of  the  Treasury,  under  appointment  of  the  head  or 
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-chief  officer  of  the  Treasury  Department,  and  in  the  performance  of 
his  duties  as  chief  clerk  in  said  Audito'rs  office,  to  wit,  on  the  12th 
day  of  May,  184(i,  he  was  appointed  bv  the  President  of  the  United 
States  '*  acting  Second  Auditor  of  the  Treasury,"  with  directions  to 
perform  the  duties  of  said  Second  Auditor  during  his  absence  ;  that 
ne  did  perform  the  duties  of  said  Second  Auditor  from  the  date  of  his 
appointment  aforesaid,  until  the  16th  of  June  following,  inclusive, 
when  the  Second  Auditor  returned  and  resumed  the  duties  of  his 
office ;  that  again,  to  wit,  on  the  3d  day  of  April,  1849,  and  while 
chief  clerk  as  aforesaid,  he  received  from  the  President  of  the  United 
States  a  similar  appointment  of  ^^  acting  Second  Auditor  of  the  Trea- 
sury" during  the  absence  of  the  Second  Auditor,  and  performed,  as 
required,  the  duties  of  said  Auditor  until  the  8th  day,  inclusive,  of 
the  same  month,  April,  when  P.  Clayton,  esq.,  was  appointed  Second 
Auditor  of  the  Treasury,  and  entered  upon  the  duties  of  his  office  i 
that  during  the  two  periods  aforesaid,  your  petitioner  performed,  be- 
sides the  duties  of  the  Second  Auditor,  his  ap{>ropriate  duties  of  chief 
clerk  of  the  office  ;  that  the  first  period,  from  the  12th  of  May  to  the 
16th  of  June,  1846,  inclusive,  consisted  of  thirty-five  days  ;  and  the 
second,  from  the  3d  to  the  8th  of  April,  1849,  consisted  of  six  days ; 
making  an  aggregate  of  fourty-one  days,  during  which  he  performed 
the  duties  of  the  Second  Auditor  of  the  Treasury,  and  for  which  he 
claims  compensation  at  the  rate  of  pay  allowed  to  an  Auditor  of  the 
Treasury  of  the  United  States,  which  was  three  thousand  dollars  per 
annum. — (For  President's  authority,  see  Stat,  at  L.  v.  1,  p.  281.) 

And  further,  the  petitioner  states  that,  although  he  never  enter- 
tained a  doubt  of  the  justness  of  his  claim,  and  having  no  recourse, 
before  the  organization  of  this  honorable  Oourt^  but  to  the  Congress, 
and  learning  that  claims  of  the  same  character  were  there  pending,  be 
determined  not  to  prefer  his  until  those  should  terminate  in  favor  of 
the  claimants.  Some  of  them  having  come  before  the  Court  of  Claims 
and  received  favorable  decisions,  (he  refers  particularly  to  the  claim 
of  Michael  Nourse,)  the  petitioner  n^w  prefers  his  claim,  which  is  sus- 
tained by  the  same  principles,  to  the  same  tribunal^  and  prays  a  simi- 
lar decision  ;  and  as  in  duty  bound,  will  pray,  &c. 

JOSIAH  F.  POLK, 

For  hitnadf. 


Trbasurt  Department, 
Second  Auditor's  Office,  February  1, 1858. 

Sir  :  I  have  the  honor  to  return  herewith  the  letter  referred  to  me 
on  the  30th  ultimo,  from  Samuel  H.  Huntington,  chief  clerk  Court  of 
Claims,  containing  a  certified  copy  of  an  order  of  court  asking  for  cer- 
tain evidence  from  the  Treasury  Department  to  be  used  in  the  case  of 
J.  P.  Polk  V8.  the  United  States,  viz : 

^'  How  many  days  do  the  records  of  the  Second  Auditor's  office 
show  that  the  petitioner  did  service  as  Second  Auditor  of  the  Treas- 
ury, ad  interim,  or  as  Acting  Second  Auditor,  in  the  months  of  May 
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and  Jane,  1846,  and  in  April,  1849,  designating  the  beginning 
and  ending  of  each  period  of  service,  together  with  any  other  in- 
formation in  yonr  department  tending  to  elucidate  said  claim?'' 

In  reply  I  report  that  the  records  of  this  office  show  that  J.  F.  Polk 
did  service  as  Acting  Second  Auditor,  from  the  12th  May  to  the  15th 
June,  1846,  inclnsive,  and  from  the  3d  to  the  8th  April,  1849,  in- 
clusive ;  for  which  periods  J.  M.  McOalla  received  the  pay  as  Auditor 
and  J.  F.  Polk  was  paid  only  as  chief  clerk  of  this  office,  as  will  ap- 
pear from  the  accounts  of  the  disbursing  agent  for  salaries  (W.  Mech- 
lin) for  the  second  quarter  of  1846,  and  the  second  quarter  of  1849, 
adjusted  by  the  First  Auditor  of  the  Treasury,  and  now  on  the  files  of 
the  Register  of  the  Treasury. 

Very  respectfully,  your  obedient  servant, 

T.  J.  D.  FULLEB, 

Second  Auditor. 
Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 


IN  THE  COURT  OF  CLAIMS. 

No.  1,600. 
JosiAH  F.  Polk  vs.  The  United  States. 

PETITIONER'S  BRIEF. 

The  fact  alledged  is,  that  the  claimant  '^  did  services  as  Acting 
Second  Auditor  of  the  Treasury,  from  the  12th  of  May  to  the  15th  of 
June,  1846,  inclusive,  and  from  the  3d  to  the  8th  of  April,  1849,  in- 
clnsive," making  together  41  days;  for  which  he  has  received  no  com- 
pensation.    (See  Record,  p.  4.) 

The  position  assumed  is,  that  he  is  entitled  to  compensation  for  the 
period  he  rendered  said  service}  at  the  rate  allowed  by  law  to  au- 
ditors of  the  Treasury,  and  he  rests  his  case  upon  the  decisions  of 
the  court  of  claims  in  the  cases  of  Michael  Nourse  vs.  The  United 
States,  Asbory  Dickins  vs.  The  United  Slates,  and  others,  which 
stand  on  the  same  footing  precisely. 

J.  F.  POLK, 
Counsel  for  Olaimani. 


IN  THE  COUBT  OF  CLAIMa 
DSCBMBBR  6,  1859. 

JosiAH  F.  Polk  vs.  The  United  States. 

LoMNQ,  J. ,  delivered  the  opinion  of  the  court. 
The  petitioner  was  chief  clerk  in  the  office  of  the  Second  Auditor  of 
Ae  Treasury,  and  on  the  12th  day  of  May,  1846,  he  was  appointed. 
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by  the  President  ^^acting  Second  Auditor/'  with  directions  to  perform 
the  duties  of  the  Second  Auditor  during  his  ahsence.  Under  this  ap- 
pointment and  these  directions  the  petitioner  performed  the  duties  of 
the  Second  Auditor  from  the  12th  of  May,  1846,  to  the  15th  of  June, 
inclusive.  On  the  3d  day  of  April,  1849,  under  a  similar  appoint- 
ment and  direction,  and  in  the  absence  of  the  Second  Auditor,  the  peti- 
tioner performed  the  duties  of  the  Second  Auditor  from  said  3d  day 
of  April,  1849 J  until  the  8th  day,  inclusive^  of  the  same  month.  Thus 
the  petitioner,  under  these  appointments  as  acting  Second  Auditor,  per- 
formed the  duties  of  Second  Auditor  for  forty-one  days  in  all,  during 
which  time  Mr.  McCalla,  the  Second  Auditor^  received  the  appointed 
salary  of  his  office,  and  the  petitioner  received  only  his  regular  salary 
as  chief  clerk,  and  he  now  claims  compensation  for  his  services  as  acting 
Second  Auditor  of  the  Treasury  at  the  rate  of  three  thousand  dollars  per 
annum,  the  pay  allowed  by  law  to  the  Auditor  of  the  Treasury  of  the 
United  States. 

The  12th  section  of  the  statute  of  the  26th  of  August,  1842,  (6  U. 
S.  L. ,)  provides  as  follows : 

^'Sbc.  12.  No  allowance  or  cDmpensation  shall  be  made  to  any  clerk 
or  other  officer  by  reason  of  a  discharge  of  duties  which  belong  to 
any  other  clerk  or  officer  in  the  same  or  any  other  department ;  and 
no  allowance  or  compensation  shall  be  made  for  any  extra  service 
whatever  which  any  clerk  or  other  officer  may  be  required  to  per- 
form." 

The  principle  of  this  provision  we  understand  to  be  that  the  salary 
of  a  clerk  or  other  officer,  as  fixed  by  law,  purchases  his  whole  time 
for  the  United  States,  and  that  therefore  he  is  not  to  receive  any  other 
compensation  than  the  salary  of  his  proper  office  because  a  part  of  his 
time  is  transferred  to  the  duties  of  another  officer.  If  this  is  the  pur- 
pose of  the  provision,  its  terms  are  to  be  construed  in  reference  to  it, 
and  60  as  to  effect  it. 

The  petition  sets  forth  that  thn  petitioner,  being  chief  clerk,  per- 
formed the  duties  of  the  Second  Auditor,  and  there  is  no  averment  or 
8 roof  that  he  performed  any  other  duties  than  those  of  clerk  and  of 
econd  Auditor.  These  facto  only  place  him  directly  within  the  pur- 
Tiew  and  terms  of  the  statute,  and  they  make  the  case  the  statute 
contemplates,  in  which  no  allowance  or  compensation  shall  be  made. 

It  was  contended  for  the  petitioner  that  he  was  appointed  ''Assist- 
ant Second  Auditor,"  and  held  that  office  in  his  own  right,  and  that 
its  duties  were  his  own  and  not  ^Hhose  which  belong  to  any  other  offi- 
cer f"  so  that  he  was  not  within  the  statute. 

The  answer  is,  that  there  is  no  such  officer  known  to  the  law  as 
^'Assistant  Second  Auditor,"  and  no  duties  or  compensation  pre- 
iKribed  or  provided  for  such  an  officer. 

The  petitioner  was  appointed  to  perform  the  duties  of  ''Second  Au- 
ditor" under  section  8th  of  the  act  of  1792,  which  is  in  these  words: 
"In  the  case  of  the  death,  absence  from  the  seat  of  government,  or 
sickness  of  the  Secretary  of  State,  Secretary  of  the  Treasury,  or  of  the 
43ecretary  of  the  War  Department,  or  of  any  officer  of  either  of  the 
said  departments  whose  appointment  is  not  in  the  head  thereof, 
whereby  they  cannot  perform  the  duties  of  their  said  respective  offices, 
it  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he 
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shall  think  it  necessary,  to  autborize  any  person  or  persons,  at  his 
discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a 
successor  be  appointed,  or  until  such  absence  or  inability  by  sicknes 
shall  cease." 

This  act  does  not  authorize  the  President  to  create  a  new  office^  and 
then  to  transfer  to  such  office  the  duties  assigned  by  lavir  to  the  office 
of  Second  Auditor,  and  no  such  purpose  can  be  inferred  from  the  fact 
that  the  President^  in  executing  the  section,  pointed  to  the  duties 
which  the  appointee  was  to  perform  by  styling  him  '^Assistant  Sec- 
ond Auditor."  Giving  a  significant  appellation  does  not  create  an 
office,  or  make  an  officer. 

Then  the  only  duties  the  President  could  appoint  to  under  the  act 
of  1792  were  the  very  duties  of  the  absent  officer,  viz:  the  Second 
Auditor,  and  the  petitioner  was  appointed  to  no  other  duties,  and 
has  performed  no  other,  and  these  he  was,  as  chief  clerk,  bound  to 
perform  ^'without  allowance  or  compensation"  therefor.  And  he 
must  show  he  has  performed  other  duties  than  those  of  chief  clerk 
and  Second  Auditor  to  entitle  himself  in  law  or  equity  to  further 
compensation ;  for  compensation  belongs  to  the  performance  of  duties 
and  net  to  mere  title  or  appellation. 

^  We  are  of  opinion  that  the  the  petitioner  is  not  entitled  to  the  re- 
lief he  claims. 


IN  THE  COURT  OF  CLAIMS. 

Dbcembbr  5,  A.  D.  1869. 
JosiAfi  F.  Polk  vs.  The  XTkited  States. 

ScARBUROH,  J.,  dissented. 

The  principles  of  this  case  were  adjudicated  by  this  court  in  the 
cases  of  Asbury  Dickins  vs.  The  United  States,  Cornelius  Boyle's  Ad- 
ministrator vs.  The  United  States,  and  Michael  Nourse  vs.  The  United 
States. 

In  the  case  of  Asbury  Dickins  vs.  The  United  States  we  held  that, 
under  the  act  of  April  20,  A.  D.  1818,  (3  Stat,  at  L.,  p.  447,  ch.  87, 
$  9,)  no  clerk  in  any  of  the  departments  shall,  as  derk^  receive  any 
other  compensation  than  is  authorized  by  that  act,  but  that  he  is  not 
thereby  inhibited  from  receiving  compen^tion  for  the  discharge, 
whilst  holding  the  ofSce  of  clerk,  of  the  duties  of  any  other  office 
which  may  be  lawfullv  conferred  on  him.     We  also  held  that,  when 

the  President,  under  the  act  of  1792,  (1  Stat,  at  L.,  p.  281,  ch. 

§  8,)  authorizes  any  person  to  perform  the  duties  of  Secretary  of  State 
or  of  Secretary  of  the  Treasury,  such  person  is  thereby  invested  with 
a»  office,  and  becomes  entitled,  during  his  continuance  therein,  to  the 
salary  provided  by  law  for  Secretary  of  State  or  Secretary  of  the  Treas- 
ury, as  the  case  may  be ;  and  that,  if  such  person  be  a  clerk  in  one 
of  the  departments,  he  is  entitled  to  such  salary  in  addition  to  his 
Mlary  as  clerk. 
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In  the  case  of  Cornelius  Boyle's  Administrator  t;^.  The  United  States, 
it  was  held  that  the  act  of  1792  is  applicable  to  the  Department  of  the 
Navy,  and  that  a  clerk  appointed  ander  that  act  to  perform  the  duties 
of  Secretary  of  the  Navy  is  entitled,  during  the  continuance  in  that 
office,  to  the  salary  of  the  Secretary  of  the  Navy  in  addition  to  his  sal- 
ary as  clerk. 

The  case  of  Michael  Nourse  t;^.  The  United  States  involved  the  same 
principles  as  the  other  two  cases,  and  also  the  construction  of  the  acts 
of  March  3,  A.  D.  1839,  (5  Stat,  at  L.,  p.  349,  ch.  82,  §  3,)  of  August 
23,  A.  D.- 1842,  (ibid.,  p.  510,  ch.  183,  §  2,)  and  of  August  26,  A.  D. 
1842.  It  was  held  that  these  acts  were  inapplicable  to  that  case,  for 
the  reason  that  they  do  not  contemplate  a  case  where  the  same  person 
holds  two  distinct  offices  at  the  same  time. 

I  delivered  the  opinion  of  the  court  in  the  case  of  Cornelius  Boyle's 
Administrator  vs.  The  United  States,  and  now  refer  thereto  for  the 
reasons  on  which  my  opinion  in  this  case,  as  to  the  several  points 
there  discussed,  is  founded.  As  the  construction  of  the  acts  ot  1839 
and  1842,  just  noticed,  was  not  involved  in  that  case,  I  propose  now 
briefly  to  notice  them. 

The  act  of  March  3,  A.  D.  1839,  is  as  follows :  No  officer  in  any 
branch  of  the  public  service,  or  any  other  person  whose  salaries,  or 
whose  pay  or  emolumenis,  is  or  are  fixed  by  law  and  regulations, 
shall  receive  any  extra  allowance,  or  compensation,  in  any  form  what- 
ever, for  the  disbursement  of  public  money  or  the  performance  of  any 
other  service,  unless  the  said  extra  allowance  or  compensation  be  au- 
thorized by  law."  It  is,  in  my  judgment,  so  plain  that  a  man  hold- 
ing two  offices  and  receiving  the  salary  of  each  can  in  no  sense  be 
said  to  receive  an  extra  allowance  of  compensation,  that  to  state  the 
proposition  is  sufficient  to  command  universal  assent.  It  cannot  be 
maae  plainer  by  argument.  It  seems  to  me,  therefore,  that  the  act 
of  1839  has  no  application  to  this  case. 

The  act  of  August  23.  A.  D.  1842,  is  as  follows:  "No  officer  in 
any  branch  of  the  public  service,  or  any  other  person  whose  salary, 
pay,  or  emoluments  is  or  are  fixed  by  law  or  regulation,  shall  receive 
any  additional  pay,  extra  allowance  or  compensation,  in  any  form 
whatever,  for  the  disbursement  of  public  money,  or  for  any  other  ser- 
vice or  duty  whatsoever,  unless  the  same  shall  be  authorized  by  law, 
and  the  appropriation  therefor  explicitly  set  forth  that  it  is  for  such 
additional  pay,  eoctra  allowance,  or  compensation.''  This  is  plainly 
but  a  re-enactment  of  the  act  of  1839,  with  the  addition  of  the  words, 
"  and  the  appropriation  therefor  explicitly  set  forth  that  it  is  for  such 
additional  pay,  extra  alloi^ance,  or  compensation."  But  these  words 
have  no  reference  to  the  case  of  a  person  nolding  two  offices.  It  seems 
to  me,  therefore,  that  this  act  can  have  no  application  to  this  case. 

The  act  of  August  26,  A.  D.  1842,  is  as  follows :  '^  No  allowance 
or  compensation  shall  be  made  to  any  clerk  or  other  officer  by  reason 
of  the  discharge  of  duties  which  belong  to  any  other  clerk  or  officer 
in  the  same  or  any  other  department ;  and  no  allowance  or  compen- 
sation shall  be  made  for  any  ^ra  services  whatever  which  any  clerk  or 
other  officer  may  be  required  to  perform."  It  does  not  seam  to  me 
that  this  act  contemplates  the  case  of  a  person  who  holds  the  office  of 
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clerk  and  also  the  office  of  dieting  Secretary  of  the  Treasury.  When 
sach  a  person  performs  the  duties  of  the  latter  office,  he  performs  his 
own  appropriate  duties  just  as  truly  as  when  he  performs  his  duties 
88  clerk.  The  fact  that  another  officer,  the  actual  Secretary  of  the 
Treasury,  is  clothed  by  law  with  the  same  powers  and  duties^  can  make 
no  di£ferenoe  in  this  respect.  Instances  of  this  kind  might  be  cited 
without  number.  In  the  State  of  Virginia  each  justice  of  the  peace 
ifl  invested  with  the  same  powers  and  the  same  duties  in  all  respects 
with  every  other  justice  in  his  district ;  but  still  each  has  his  own 
office,  his  own  duties,  and  his  own  responsibilities.  An  acting  Secre- 
tary of  the  Treasury  performs  the  duties  of  the  office  of  Secretary  of 
the  Treasury,  but  not  the  duties  of  the  actual  secretary.  The  latter 
is  in  no  sense  and  in  no  respect  responsible  for  the  former.  The  acting 
secretary  has  a  special  appointment  and  a  special  commission.  This 
is  a  distinct  public  employment,  '^coupled  with  the  duty  of  fulfilling 
it  according  to  law."  His  office,  his  duties,  and  his  responsibilities 
are  his  own,  and  not  another's. 

Hy  construction  of  the  act  of  August  26,  A.  D.  1842,  is,  it  seems 
to  me,  sustained  by  the  subsequent  legislation  of  Congress.  The  act 
of  March  3,  A.  D.  1849,  provides  in  terms  for  the  case  of  a  clerk 
holding  the  office  of  acting  secretary  or  acting  head  of  a  bureau.  It 
is  as  follows:  ^'No  clerk  or  other  officer  shall  receive  the  salary  of 
any  secretary  or  head  of  bureau  for  acting  or  having  acted  in  his 
place  or  office  while  said  secretary  or  head  ot  bureau  receives  such 
salary."  (9  Stat,  at  L.,  p.  370,  ch. — ,  §  4.)  Now,  this  act  was 
wholly  superfluous  if  the  cases  for  which  it  provides  were  embraced 
by  the  act  of  August  26,  A.  D.  1842.  It  will  be  observed,  too,  that 
it  inhibits  a  clerk  or  other  officer  from  receiving  the  salary  of  a  secre- 
tary or  head  of  bureau  only  when  such  secretary  or  head  of  bureau 
receives  such  salary,  but  that  it  contains  no  such  inhibition  when  such 
secretary  or  head  of  bureau  does  not  receive  such  salary.  This,  it 
seems  to  me,  necessarily  implies  that  it  was  the  legislative  under- 
standing, (1)  that,  prior  to  the  passage  of  the  act  of  1849,  there  was 
no  sach  inhibition  by  law  as  that  which  is  expressly  declared  by  it ; 
and  (2)  that  a  clerk  or  other  officer  appointed  under  the  act  of  1792 
to  perform  the  duties  of  the  office  of  secretary  or  head  of  bureau,  in 
case  of  the  deaJlh  of  such  secretary  or  head  of  bureau,  is  entitled  to 
the  salary  of  such  secretary  or  head  of  bureau.  But  this  implication 
is  wholly  inconsistent  with  the  act  of  August  26,  A.  D.  1842,  if  it 
applies  to  such  cases  as  the  present. 

I  cannot  concur  in  the  opinion  that  the  principle  of  the  provision 
in  the  act  of  August  26,  A.  D.  1842,  is,  that  the  salary  of  a  clerk  or 
other  officer,  as  fixed  by  law,  purchases  his  whole  time  for  the  United 
States.  An  office  is  a  public  employment  to  which  certain  duties  are 
annexed,  and  all  that  the  government  can  req^uire  is  the  fulfilment  of 
those  duties.  When  this  is  done,  the  just  claims  of  the  public  on  the 
officer  are  satisfied.  Hence,  where  there  are  two  or  more  offices  not 
incompatible  with  each  other,  they  may  be  held  by  the  same  person, 
with  the  right  to  take  the  fees  and  emoluments  of  each,  unless  there 
be  some  statutory  prohibition. 

My  opinion  is,  that  the  petitioner  is  entitled  to  relief. 


3eiH  OoNGMsss,  I  HOUSE  OF  EEPEESENTATIVES.  (  Rep.  C.  G. 
l8i  Session.     J  I   No.  242. 


WILLIAM  GEIGER. 

[To  accompany  bill  H.  B.  C.  C.  No.  96.] 


FiBRUABT  11,  1860. — ^TheCoart  of  Claims  submitted  the  following  report,  which,  together 
with  the  accompanying  bill,  was  referred  to  the  Committee  of  Claims. 

Masgh  1,  1860. — Ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
u  the  report  in  the  case  of 

WILLIAM  GEIGER  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  offered  by  the  claimant^  transmitted  to 
the  House  of  Representatives. 

3.  Evidence  offered  by  the  government,  transmitted  to  the  House 
of  Representatives. 

4.  Claimant's  brief. 

5.  United  States  deputy  solicitor's  brief. 

6.  Opinion  of  the  court. 

7.  Bill  allowing  claimant  $4^010  62. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r.     1  seal  of  said  court,  at  Washington,  this  fifth  day  of  December, 
°'J  j^    jy    1859. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims* 
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No.  1. 
court  of  claims. 

William  Gbiqer  vs.  Unitbd  States. 
To  the  honorable  the  Judgea  of  the  Court  of  Claims : 

The  petition  of  William  Geiger,  of  the  city  of  Fort  Smith,  in  the 
county  of  Sebastian  and  State  of  Arkansas,  respectfully  represents : 
that  on  the  18th  day  of  October,  A.  D.  1854,  a  contract  was  made 
and  entered  into  by  and  between  Captain  8.  G-.  French,  assistant 
quartermaster  United  States  army,  on  behalf  of  the  United  States,  of 
the  one  part,  and  your  petitioner  of  the  second  part,  a  copy  cf  which 
contract  is  hereto  annexed,  by  which  said  contract  the  said  Captain 
S.  G.  French,  on  behalf  of  the  United  States,  bound  himself  to  pay 
unto  the  said  Geiger  a  certain  price  for  the  performance  of  certain 
work  as  a  stone  mason  ;  and  by  which  said  contract  the  said  Geiger 
bound  himself,  under  certain  penalties,  to  do  and  perform  said 
work  in  a  good  and  workmanlike  manner,  and  within  a  certain 
specified  time,  in  the  erection  of  a  stone  barrack  at  Fort  Washita,  in 
the  Choctaw  nation ;  and  in  the  quarrying  of  rock  and  burning  of 
lime,  to  be  used  in  the  construction  of  said  military  barrack  ;  all  of 
which  will  more  fully  and  at  large  appear  by  reference  to  the  copy  of 
the  articles  of  agreement  aforesaid,  hereunto  annexed. 

That  your  petitioner  did  at  once  proceed  to  Fort  Washita,  and  with 
his  employes,  hired  and  brought  with  him  from  Arkansas,  com- 
menced  said  work  in  compliance  with  his  said  contract. 

That  your  petitioner  was  compelled  to  hire  hands  at  most  enormous 
rates  of  wages,  in  order  to  fill  his  said  contract. 

That  after  the  work  had  progressed  some  way,  he  and  his  workmen 
were  compelled  to  cease  working  in  consequence  of  a  lack  of  material 
to  be  used  in  other  departments  of  said  building,  and  which  of  neces- 
sity should  progress  in  proportion  to  his  work ;  and  during  such  time 
his  men  idle,  your  petitioner  was  compelled  to  pay  said  mea  full 
wages  for  doing  nothing,  while  and  he  they  were  ready  waiting  and 
willing  to  be  at  work,  in  order  to  complete  said  contract  within  the 
said  specified  time,  and  were  prevented  for  the  cause  above  stated. 

That  Fort  Washita  being  in  the  Indian  country  where  no  mechanics 
can  be  found,  and  distant  from  the  place  of  residence  of  your 
petitioner  nearly  two  hundred  miles,  he  was  compelled  to  employ 
workmen  in  the  State  and  keep  them  under  wages,  and  could  not 
discharge  them,  as  others  could  not  be  found ;  and  that  while  at  Fort 
Washita  your  petitioner  was  under  enormous  expenses  in  the  subsist- 
ence of  himself  and  his  men,  having  to  pay  two  prices  for  almost 
every  thing  he  needed ;  and  that  your  petitioner  from  repeated  delays 
in  the  furnishing  of  material  for  other  parts  of  the  building  than  that 
which  demanded  his  attention  as  per  contract,  was  compelled  to  return 
to  his  home  with  fourteen  men  under  wages,  three  several  times, 
which  involved  your  petitioner  deeply  in  debt,  and  almost  destroyed 
his  credit  and  his  business. 
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That  daring  the  progress  of  said  building  your  petitioner^  in  order 
to  oomplete  his  contract,  was  compelled  to  borrow  monej  and  at  a 
most  exorbitant  rate  of  interest. 

That  in  consequence  of  the  detention  by  the  non-arrival  of  material 
which  was  to  have  been  furnished  by  the  United  States,  in  order  that 
the  several  departments  of  said  building  might  be  in  progress  at  the 
same  time,  as  your  petitioner's  part  could  not  possibly  be  performed, 
only  in  proportion  as  the  carpenters  proceeded  with  their  part,  and 
with  which  your  petitioner  had  nothing  whatever  to  do,  your  petitioner 
has  been  materially  damaged. 

That  your  petitioner  finally  completed  the  building  on  the 

day  of  November^  A.  D.  1856,  and  that  he  has  not  yet  been  fully 
paid  therefor. 

That  after  the  completion  of  said  building  it  was  received  and 
approved  by  the  acting  quartermaster  at  Fort  Washita,  and  that 
before  your  petitioner  could  receive  any  part  of  his  pay,  he  was  com- 
pelled to  leave  his  family,  his  home,  and  his  business,  and  go  to  Fort 
Washita  three  times,  in  hope  of  being  paid,  and  had  to  remain  there, 
under  very  heavy  expenses,  over  a  month  at  a  time. 

That  your  petitioner  is  aware  that  the  privations  and  inconveniences 
above  set  forth,  in  the  "  States"  would  be  of  minor  importance,  but 
sitQated  as  he  was,  in  an  Indian  country,  where  provisions  of  every 
kind  are  sold  at  very  high  prices,  and  where,  had  he  discharged  his 
men  when  idle,  he  could  not  have  replaced  them  at  any  price  per 
day ;  they  were  difficulties  almost  insurmountable^  and  ones  too  which, 
have  almost  entirely  ruined  petitioner's  business  and  placed  him  and 
his  affairs  in  such  a  position  that  the  whole  amount  due  for  said  work 
80  done  and  performed  according  to  contract,  and  received  and  ap- 
proved by  the  proper  officer  whose  duty  it  was  so  to  do,  when  paid  to 
your  petitioner,  will  not  be  sufficient  to  clear  him  of  the  liabilities 
contracted  by  him  in  the  consideration  of  the  same. 

And  that  your  petitioner  earnestly  prays  that  this  honorable  court, 
in  view  and  in  consideration  of  the  above  and  foregoing  facts,  will 
consider  his  case,  cause  an  investigation  to  be  had,  and  allow  unto 
your  said  petitioner  a  sum  of  money  sufficient  to  satisfy  all  the  damages 
he  has  sustained  by  reason  of  the  causes  hereinbefore  stated,  which 
8nm  should  not  be  less  than  ten  thousand  dollars,  in  addition  to  what 
he  has  already  been  paid. 

Tour  petitioner  will  add  that  he  is  the  sole  owner  of  this  claim,  and 
refers  to  the  act  establishing  this  court,  as  conferring  full  jurisdiction 
in  the  class  of  cases  to  which  it  belongs. 

WILLIAM  GEIGER. 


JOHN  M.  MoCALLA, 
Attorney  for  claimant. 


[A  true  copy.] 


Articles  of  agreement  made  this  18th  day  of  October,  1854,  be- 
tween Captain  8.  G.  French,  assistant  quartermaster  United  States 
anny,  on  behalf  of  the  United  States  of  the  one  part,  and  William 
Geiger,  of  the  city  of  Fort  Smith,  Arkansas,  of  the  second  part.    This 
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agreement  witnesseth:  That  the  said  Captain  S.  G.  French,  assistant 
quartermaster  United  States  army,  for  and  on  behalf  of  the  United 
States  of  America,  and  William  Geiger,  for  himself,  his  heirs,  execa* 
tors,  and  administrators,  have  mutually  agreed,  and  by  these  presents 
^do  mutually  covenant  and  agree  to  and  with  each  other  (by  the  ap- 
proval of  the  quartermaster  general)  in  the  following  manner,  viz : 

1st.  That  the  said  William  Geiger  shall  proceed  from  this  place  to 
Fort  Washita,  Choctaw  nation,  and  there,  under  the  direction  of 
Major  George  J.  Andrews,  acting  assistant  quartermaster,  or  such 
person  as  shall  be  performing  the  duties  of  quartermaster  at  the  fort, 
proceed  to  quarry  stone,  burn  lime,  lay  the  foundation,  and  erect  a 
stone  barrack  of  such  dimensions  as  may  be  directed,  and  in  the  fol- 
lowing manner :  The  walls  of  the  basement  story  to  be  two  feet  in 
thickness,  the  principal  story  to  be  one  and  a  half  feet  in  thickness,  the 
whole  to  be  rough  cast  on  the  outside^  and  finished  by  ''  floating" 
twice  ;  the  inside  to  be  of  the  customary  evenness  for  plastering;  the 
whole  to  be  done  in  a  good  substantial  workmanlike  style,  including 
the  chimneys  as  specified  or  may  be  directed;  the  windows  and  doors 
to  be  arched  with  furnished  bricks  with  sills  of  dressed  stone  of  hard 
and  substantial  kind. 

2d.  It  is  further  agreed  and  understood  that  the  said  Geiger  quarry 
all  the  stone  and  burn  all  the  lime  he  may  reqmre,  at  his  own  expense, 
on  or  near  the  military  reserve  of  the  garrison,  or,  in  other  words,  he 
shall  furnish  all  the  material  and  erect  the  walls  and  chimneys  for 
the  consideration  hereinafter  mentioned. 

3d.  It  is  agreed  that  the  said  Captain  S.  G.  French,  assistant  quar- 
termaster, shall  pay,  or  cause  to  be  paid,  for  the  furnishing  of  materials, 
erecting  and  finishing  the  walls  and  chimneys,  unto  thi^  said  William 
Geiger,  or  his  heirs,  executors,  <&c.,  for  each  perch  of  sixteen  and  a 
halt  cubic  feet,  as  measured  in  the  walls  and  projecting  chimneys, 
the  sum  of  three  dollars  and  twenty-four  cents,  windows  and  doors 
included  in  the  measurement. 

4th,  The  bricks  for  arching  the  windows  and  doors  to  be  furnished 
by  the  United  States ;  but  for  the  windows  and  door-sills  of  hard 
dressed  stone  said  Geiger  is  to  be  paid  seventy-five  cents  per  superficial 
foot  so  dressed. 

5th.  For  furnishing  the  lime  and  plastering  the  walls  and  ceilings 
inside,  said  Geiger  shall  be  paid  thirty-five  cents  per  yard,  it  being 
understood  that  the  plastering  shall  be  two  coats,  walls  floated  and 
finished,  white,  but  not  ''  hard  finished"  by  trowelling. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said  William 
Geiger,  his  heirs,  &c,  shall  well  and  truly,  and  without  fail,  erect  and 
flnish  the  said  walls  and  chimneys,  (except  the  plastering  inside,)  on 
or  before  the  30th  day  of  June,  1855,  he  shall  be  paid  as  specified, 
and  this  obligation  to  be  void,  but  otherwise  to  remain  in  force  to  the 
effect  of  the  said  Geiger  forever  forfeiting  to  the  United  States  one-third 
of  all  money  due  him  on  account  of  said  building  and  materials, 
which  said  third  amount  due  shall  be  retained  in  the  hands  of  the 
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flnperintending  quartermaster  until  the  entire  work  is  completed  as 
specified. 

S    G.  FRENCH, 
Oofpiain  and  Assistant  Quartermaster, 
WILLIAM  GEIGER. 

Sealed  and  delivered  in  the  presence  of— 

S.    M.    WlLLARD. 

Charles  Wright. 

• 

To  remove  any  doubts  in  the  construction  of  the  above  contract,  it 
is  here  stated  that  the  distinct  understanding  of  the  parties  to  the 
contract  was  that  the  said  Geiger  was  to  furnish,  at  his  own  expense, 
stone  properly  quarried  on  the  ground  near  the  garrison  ;  that  he  was 
to  furnish  the  lime  at  the  kilns,  burned  at  his  own  expense,  and  that 
the  quartermaster's  department  was  to  haul  the  stone,  the  lime,  the 
sand,  &c.,  to  the  site  of  the  building,  in  other  words,  said  Geiger 
was  not  required  to  haul  any  of  the  materials  required  in  the  con- 
struction of  the  building  from  the  places  of  preparation  to  the  site  of 
the  building. 

S.  G.  FRENCH, 
Captain  and  Assistant  Quartermaster. 
WILLIAM  GEIGER. 

Additional  agreements  made  November  1,  1854  : 

Ist.  The  undersigned  agree  that  the  acting  assistant  quartermaster 
at  Fort  Washita  shall  pay  William  Geiger  twenty-five  cents  per  perch 
for  loading  the  wagons  when  the  public  teams  haul  the  stone  from  the 
quarry, 

2d.  The  acting  assistant  quartermaster  will  give  provision  returns 
for  William  Geiger's  laborers  not  exceeding  ten  rations  per  diem,  and 
the  value  of  said  rations,  as  stated  by  the  assistant  commissary  of  sub- 
sistence, shall  be  deducted  and  credited  the  United  States  on  every 
settlement. 

WILLIAM  GEIGER. 
GEORGE  P.  ANDREWS, 
Brevet  Major  and  First  Lieutenant  Zd  artillery^  A.  Q, 

DwTRicT  OP  Columbia,  )     . 
Washington  County  ^    \     ' 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for  said 
county,  the  above-named  John  M.  McCalla,  who  made  oath  that  the 
facts  set  forth  in  the  foregoing  petition  are  true  to  the  best  of  hi^ 
knowledge  and  belief. 
Given  under  my  hand  this  nineteenth  day  of  October,  1857, 

H.  HATDEN, 
Justice  of  the  Peace. 
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Particular 8  of  Claim. 
The  United  States  to  Wiluam  Gbigee,  Dr. 

To  amount  paid  thirteen  workmen  for  five  months  idle, 
at  Fort  Washita  and  Fort  Smith,  during  the  pro- 
gress of  work,  and  while  delayed  hy  the  failure  of  the 
government  to  fill  her  contract  with  Greiger ;  five  of  said 
men  at  $66  per  month,  and  eight  of  said  men  at  $39  per 
month,  is $3,185  00 

To  amount  paid  the  same  number  of  workmen  idle,  from 
the  same  cause,  at  the  same  rates,  during  three  several 
trips  to  and  from  Fort  Washita  and  Fort  Smith, 
while  waiting  for  work,  (say  for  three  months  ;)  and  for 
cost  of  transportation,  three  times  each  way,  of  said  men ; 
each  trip  twenty  to  twenty-five  days,  at  $260  each  trip  in 
and  out,  is $2,691  00 

To  amount  of  interest  paid  by  me  on  borrowed  money,  to 
carry  on  said  work,  when  government  should  have 
paid  me,  say... 450  00 

To  amount  of  expenses  of  myself  in  going  to  and  returning 
from  Fort  Washita  seven  trips;  and  while  waiting  at  Fort 
Washita  for  my  money,  after  the  completion  of  said 
work;  at  one  trip,  $100;  one  other  trip,  $30;  and  five 
trips,  at  $20  each,  is 230  00 

To  loss  of  and  to  my  business  while  waiting  on  the  govern- 
ment to  fill  her  contract,  and  to  pay  for  work  when  fin- 
ished, causing  me  great  delay,  and  preventing  me  from 
doing  other  work  ofiered  me  during  said  time,  say 1,000  00 

To  amount  of  loss  sustained  to  my  credit,  by  being  unable 
to  meet  my  liabilities,  and  pay  money  when  promised 
that  I  borrowed,  and  by  being  unable  to  pay  my  men  ac- 
cording to  contract  as  work  progressed,  all  caused  by  the 
government  failing  to  discharge  her  part  of  said  con- 
tract.    Can  make  no  estimate. 

To  amount  for  board  of  self  and  thirteen  workmen, 
while  idle,  from  causes  above  set  forth,  fourteen  men 
for  five  months,  at  $26  per  month  per  man 1,750  00 

$9,306  00 


To  this  might  be  added  several  other  items  of  loss  and  damage  by 
me  sustained,  from  above  and  foregoing  causes,  but  wishing  for  noth- 
ing but  to  be  compensated  for  actual  loss,  on  account  of  and  caused  by 
the  neglect  of  government;  and,  believing  that  said  amount  of 
$9,306  will  cover  it,  I  ask  no  more. 

WM.  GEIGER. 
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State  of  Arkansas,  County  of  Sebastian^  as: 

I,  William  (Jeiger,  of  Fort  Smith,  Arkansas,  do  solemnly  swear 
that  the  above  and  foregoing  account,  against  the  United  States,  for 
I068  and  damage  by  me  sustained  by  reason  of  the  government  failing 
to  fiilfil  her  part  of  a  certain  contract  between  the  United  States  and 
me,  the  said  Geiger,  relative  to  the  erection  of  a  military  barrack  at 
Fort  Washita,  and  by  reason  of  the  United  States  failing  to  pay  me 
for  said  work  when  completed  is  just  and  true ;  that  the  work  on  said 
barrack  was  done,  performed,  and  completed  by  me  ;  and  that  each  of 
the  foregoing  items  for  loss  and  damage  is  as  nearly  correct  and  true 
as  I  can  or  could  make  it ;  and  that  I  am  actually  the  loser  of,  and 
damaged  in,  the  sum  of  nine  thousand^  three  hundred  and  six  dol- 
lars, by  reason  of  said  failures  and  delays  by  the  United  States  as 
aforesaid  ;  and  that  a  sum  less  than  this  will  not  fully  compensate  me 
for  the  loss  and  damage  sustained  by  me  thereby,  to  say  nothing  of 
how  much  and  to  what  extent  my  credit  has  been  injured  in  this  mat- 
ter ;  so  help  me  God. 

WM.  GEIGER. 

Sworn  to  and  subscribed  before  me,  an  acting  justice  of  the  peace, 
tloly  commissioned  and  qualified,  in  and  for  said  county  and  State,  by 
William  Geiger,  who  to  me  is  personally  well  known,  this  7th  day  of 
April,  A.  D,  1858. 

J.  H.  SPARKS, 
Justice  of  the  Peace. 

Interrogatories  to  claimant's  witnesses. 

Sm :  I  propose  to  take  the  depositions  of  Thomas  Vernon,  Benjamin 
F.  Atkinson,  Joseph  Knobel,  Jacob  Ziegenbein,  John  0.  Atkinson, 
Rev.  Mr.  Burk,  and  George  P.  Andrews  and  others,  at  Port  Smith 
city,  and  at  Fort  Washita,  on  the  enclosed  interrogatories,  at  such 
time  as  the  claimant  and  the  commissioner  may  agree  on,  to  be  read 
as  eridence  in  the  claim  now  pending  before  the  said  Court  of  Claims, 
in  which  I  request  your  concurrence. 

Respectfully,  your  obedient  servant, 

JOHN  M.  McCALLA, 

Attorney  for  Claimant. 
Solicitor  of  Court  of  Claims. 

The  above  proposition  is  assented  to,  and  cross-interrogatories 
•added. 

J.  D.  MoPHERSON, 

Deputy  Solicitor. 
OCTOBEB  20,  1859. 
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IN  THE  COURT  OF  CLAIMS. 

William  Geigbr  vs.  United  States. 
Interrogatories  on  part  ofdaimant. 

1.  Are  you  acquainted  with  William  Geiger,  of  Fort  Smith  city,. 
Arkansas,  and,  if  so,  do  you  know  of  his  having  erected  a  harrack  at 
Port  Washita,  in  the  Choctaw  nation  ? 

2.  How  many  workmen  did  he  have  employed  in  said  work,  and 
what  were  their  wages  per  day,  and  expenses  of  supporting  them 
while  employed,  or  while  waiting  for  work? 

3.  Was  or  was  not  said  Geiger  compelled  to  suspend  his  part  of  the 
work  from  failure  of  the  government  to  cause  the  remainder  of  the 
work  to  he  done  by  the  carpenter  in  time  for  said  Geiger  ;  and,  if  so, 
how  long  and  how  often  was  he  so  delayed  ? 

4.  Did  he  or  not  return  to  Fort  Smith  with  his  workmen  during  the 
progress  of  said  work ;  and,  if  so,  state  how  often,  and  from  what  cause?' 

5.  What  is  the  distance  between  Fort  Smith  and  Fort  Washita, 
and  what  is  the  usual  expense  of  travel  from  one  to  the  other  ? 

6.  What  were  the  expenses  for  subsistence  at  Fort  Washita,  be- 
tween October,  1854,  and  November,  1856,  either  by  purchasing  sup- 
plies and  furnishing  one's  self,  or  by  boarding? 

7.  Do  you  know  of  any  damage  sustained  by  said  Geiger  in  conse- 
quence of  said  delays,  either  in  his  business  or  by  borrowing  money, 
or  any  other  way  ?     If  so,  state  it  particularly. 

8.  Do  you  know  of  the  work  being  finally  completed  and  received  by 
the  proper  officer  at  Fort  Washita,  and  did  or  not  said  Geiger  fail  to 
receive  pay  for  the  same  until  he  had  been  obliged  to  travel  several 
times  to  said  fort ;  and,  if  so,  how  often  and  how  long  was  he  delayed 
at  said  fort,  and  at  what  expense  ? 

9.  Was  it  or  not  impossible  to  procure  workmen  at  Fort  Washita 
suitable  for  said  Geiger's  contract,  and  was  he  or  not  compelled,  in 
oonsequence,  to  keep  nis  men  on  pay  and  expenses  even  while  idle,  in 
consequence  of  the  delay  of  government  ? 

JOHN  M.  McCALLA, 

Attorney  for  Claimant. 

Cross-interrogatories. 

1.  Recur  to  your  answer  to  the  third  interrogatory,  and  state 
expressly  and  particularly  in  what  respects  the  government  officers 
failed  to  do  what  was  necessary  on  their  part  to  enable  Geiger  to  pro- 
ceed with  his  work ;  what  carpenter's  work  was  to  be  done  and  was 
not  done  in  time  ? 

2.  Recur  to  your  answer  to  the  seventh  interrogatory,  and  state 
fully  the  data  upon  which  you  found  your  estimate  of  damage  sus- 
tained by  Mr.  Geiger. 

3.  In  what  manner  did  you  acquire  the  information  you  have  given 
in  your  answers  ?    From  the  workmen  employed  by  Mr.  Geiger ;  from. 
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Mr.  Gteiger,  or  in  other  ways ;  distinguishing  the  information  received 
from  these  sources  ? 

J.  D.  McPHBRSON, 

Dqputy  Solicitor, 

Deposition  of  B.  F.  Atkinson. 

Depositions  of  witnesses  taken  and  subscribed  before  me,  C.  C.  Ben- 
ton, clerk  of  the  circuit  court  of  the  county  of  Sebastian,  in  the  State 
of  Arkansas,  on  the  23d  day  of  January,  A.  D.  1858^  and  foUowins^ 
days,  between  the  hours  of  9  o'clock  a.  m.  and  4  o'clock  p.  m.  of  said 
days,  at  the  law  ofGce  of  James  H.  Sparks,  in  the  city  of  Fort  Smith, 
connty  and  State  aforesaid,  in  pursuance  of  an  order  of  the  United 
States  Court  of  Claims  for  me  to  act  as  commissioner,  and  to  be  read 
as  evidence  in  a  certain  cause  now  pending  in  the  said  court  at  Wash- 
ington city,  D.  C,  wherein  William  Geiger  is  claimant  and  the  Uni- 
ted States  defendant;  on  the  part  of  the  claimant,  Benj.  F.  Atkinson, 
a  witness  to  me  known  to  be  of  lawful  age,  being  to  mo,  at  the  time 
and  place  aforesaid,  produced,  and  being  by  me  duly  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  relative  to  tha 
cause  aforesaid,  did  then  and  there,  on  his  oath  aforesaid,  depose  aa 
follows,  to  wit : 

I,  Benj.  F.  Atkinson,  tinner,  aged  twenty-one  years,  have  resided 
in  the  city  of  Fort  Smith,  county  of  Sebastian,  State  of  Arkansas,, 
during  the  past  year;  have  not  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  between  William  Geiger  and 
the  United  States  ;  and  that  I  am  not,  in  any  degree  whatever,  related 
to  the  claimant. 

And  to  the  first  interrogatory,  marked  ^^1,"  hereunto  annexed,  he 
answers :  That  he  is  acquainted  with  William  Geiger,  of  Fort  Smith 
city,  State  of  Arkansas  ;  that  he  knows  of  his  having  erected  a  bar- 
rack at  Fort  Washita,  in  the  Chickasaw  nation,  for  the  United  States^ 

To  the  second  interrogatory,  marked  ^^2,"  hereunto  annexed,  he 
answers :  That  the  said  Geiger  had  in  his  employment^  in  the  erec- 
tion of  said  barrack,  at  Fort  Washita,  thirteen  men  ;  and  that  their 
wages  per  day  was  two  dollars  each ;  and  that  the  expense  of  sup- 
porting each  man,  while  employed,  or  while  unemployed  waiting  for 
work,  was  from  twenty-five  to  thirty  dollars  per  month. 

To  the  third  interrogatory ,  marked  ^^3,"  hereunto  annexed,  he  an- 
swers :  That  the  said  Geiger  was  compelled  to  suspend  his  part  of 
the  work  from  failure  of  the  government  to  cause  the  remainder  of 
the  said  work  to  be  done  by  the  carpenters  in  time  for  the  said  Geiger, 
the  first  of  which  time  he  was  delayed  a  few  days  over  one  month, 
and  the  other  of  which  time  he  was  delayed  between  nine  and  ten 
weeks. 

To  the  fourth  interrogatory,  marked  *^4,"  hereunto  annexed,  he  an- 
swers :  That  the  said  Geiger  did  return  to  Fort  Smith  with  all  hia 
workmen,  during  the  progress  of  said  work,  three  several  times  ;  and 
that  the  cause  of  said  Geiger's  returning  to  Fort  Smith  during  the 
progress  of  said  work  were,  at  one  time,  the  failure  of  the  government 
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to  have  the  carpenter's  work  on  said  barrack  progress  sufficiently  far, 
and  in  sufficient  time,  for  him,  the  said  Geiger,  to  proceed  with  his 
part  of  the  work,  and  at  the  other  times  a  failure  of  the  goyernment 
to  haul  rock  required  by  the  said  Geiger  in  the  construction  of  said 
barrack  ;  and  that  one  other  cause  for  said  Geiger's  returning  to  Fort 
Smith  while  thus  delayed  was,  that  he,  the  said  Geiger,  was  com- 
pelled to  procure  means  with  which  to  pay  his  workmen,  as  he  could 
not  procure  the  same  at  Fort  Washita. 

To  the  fifth  interrogatory,  marked  **  5,"  hereto  annexed,  he  answers: 
That  the  distance  between  Fort  Smith  and  Fort  Washita  is  one  hun- 
dred and  eighty  miles ;  and  that  the  usual  expense  of  travel  from 
one  place  to  the  other  is  from  one  dollar  and  a  half  to  two  dollars 
per  day,  for  man  and  horse. 

To  the  sixth  interrogatory,  marked  **6,"  hereto  annexed,  he  an- 
swers :  That  the  expense  of  subsistence  at  Fort  Washita,  between 
October,  A.  D.  1854,  and  November,  1856,  either  by  purchasing  sup- 
plies and  furnishing  one's  self  or  by  boarding,  were  from  twenty-five 
to  thirty  dollars  per  month  per  man. 

To  the  seventh  interrogatory,  marked  ^*7,"  hereto  annexed,  he 
answers :  That  said  Geiger  did  sustain  great  damage  in  consequeuce 
of  said  delays,  not  only  to  his  reputation  ;  in  this  he  was  damaged  in 
a  pecuniary  point  of  view  while  thus  delayed,  whereas  he  could  be 
profitably  employed  elsewhere  during  the  time  of  said  delays,  but  was 
compelled  to  await  the  movements  of  government  in  this  matter.  And 
by  being  employed  elsewhere,  he,  the  said  Geiger,  could  have  his 
men  working  while  receiving  pay,  (as  he  knows  that  the  said  Geiger 
could  have  been  employed  were  it  not  for  his  engagement  with  the 
government,)  instead  of  being  compelled  to  pay  them  for  doing  noth- 
ing, and  that  he,  the  said  Geiger,  was  damaged  in  his  reputation,  in 
this — that  the  said  Geiger,  in  order  to  wait  the  demands  of  his  work- 
men and  pay  them  their  accruing  wages,  was  compelled  to  borrow 
four  thousand  dollars,  for  which  he  had  to  pay  twelve  per  cent,  per 
annum.  That  the  said  Geiger  borrowed  said  money  on  the  faith  and 
strength  of  his  contract  with  the  government;  and  that  he  was  unable 
to  pay  the  same  according  to  his  promises,  by  reason  ot  the  govern- 
ment having  failed  to  provide  for  the  performance  of  his  part  of  the 
work,  and  in  the  failure  of  the  government  to  pay  said  Geiger  when 
said  work  was  completed  and  received. 

To  the  eighth  interrogatory,  marked  "8,"  hereto  annexed,  he  an- 
swers :  That  he  knows  said  work  was  finally  completed  ;  and  of  its 
having  been  received  by  Capt.  Lendrum,  at  Fort  Washita;  and  that 
said  Geiger  did  not  receive  pay  in  full  for  the  same  until  after  he  was 
obliged  to  travel  two  difierent  times  to  Fort  WashitA  in  order  to  obtain 
the  same.  That  the  said  Geiger  was  delayed  at  one  time  at  said  Fort 
42  days,  while  waiting  to  receive  his  pay  for  said  work  so  completed ; 
and  at  the  other  time  he  was  delayed  at  said  fort  while  waiting  for  his 
pay  14  days,  each  time  at  an  expense  of  from  one  dollar  and  a-half  to 
two  dollars  per  day ;  and  that  said  Geiger,  at  one  time  after  the  comple- 
tion of  said  work,  and  before  being  paid  for  the  same,  sent  a  messen- 
ger to  Fort  Washita  to  receive  his  said  pay,  at  an  expense  of  one 
dollar  per  day  besides  subsistence. 
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And  in  answer  to  the  ninth  interrogatory,  marked  ^'  9,"  hereto 
annexed,  he  answers  :  That  it  was  impossible  to  procure  workmen  at 
Fort  Washita  suitable  for  said  Geiger's  contract ;  and  that  he  was 
compelled  in  consequence  to  hire  his  workmen  in  the  States^  and  keep 
them  on  pay  and  expenses  as  well  when  idle,  in  consequence  of  the 
delays  of  government,  as  when  at  work. 

And  at  the  same  time  and  place,  the  said  Benjamin  F.  Atkinson, 
on  his  oath  aforesaid,  in  answer  to  the  first  cross-interrogatory,  marked 
^*1,"  hereto  annexed,  answers  :  That  the  government  officers  did  fail 
on  their  part  to  furnish  material  for  the  carpenters  to  proceed  with 
their  work,  and  that,  by  the 'said  carpenter's  work  being  unpre- 
pared, Geiger  was  of  necessity  compelled  to  suspend  operations 
on  his  part  and  wait  the  movement  of  government  to  furnish  ma- 
terial. That  the  government  officers  also  failed  to  haul  rock  and 
deliver  it  at  the  site  of  the  said  building  as  per  contract,  in  order  that 
Geiger  and  his  men  might  proceed  with  their  work  ;  and  that  the  gov- 
ernment officers  did  fail  to  falfil  the  contract  on  their  part  by  not 
paying  to  said  Geiger  some  money  as  the  work  progressed.  The  car- 
penter's work  to  be  done,  and  which  was  not  done,  was  the  laying  of 
fileepers  for  the  upper  and  lower  floors  of  said  building. 

To  the  second  cross-interrogatory,  marked  **2,"  hereto  annexed,  he 
answers :  That  the  data  upon  which  he  founded  the  estimate  of  dam- 
age sustained  by  said  Geiger,  are  founded  upon  actual  observation, 
having  had  a  thorough  knowledge  of  the  said  contract,  and  of  the 
manner  in  which  the  work  progressed,  and  being  acquainted  with  said 
Geiger  and  his  business. 

And  to  the  third  cross-interrogatory,  marked  '*3,"  hereto  annexed, 
he  answers :  That  the  manner  in  which  he  acquired  the  information 
he  has  given  in  his  answers,  was  from  being  an  eye  witness  of  nearly 
every  transaction  in  connexion  with  said  building  ;  being  a  workman 
on  eaid  building  as  tinner,  not  in  the  employment  nor  in  connex- 
ion with  said  Geiger,  and  from  a  thorough  knowledge  of  the 
many  privations  and  disadvantages  to  which  said  Geiger  was  ex- 
posed m  endeavoring  to  procure  workmen  in  the  States,  in  his 
almost  total  disability  to  pacify  and  reconcile  his  men  while  at 
f'ort  Washita  a  part  of  the  time  unemployed,  he,  the  said  Geiger, 
having  no  means  wherewith  to  pay  his  said  men  the  wages  then  due 
and  accruing  to  them,  said  Geiger  being  one  hundred  and  eighty  miles 
from  a  point  at  which  he  might  have  procured  funds  to  have  done  so. 
That  he  also  acquired  some  information  of  the  damages  sustained  by 
Geiger  from  some  of  the  workmen  employed  by  him,  having  heard 
some  of  them  manifest  the  greatest  dissatisfaction  towards,  and  com- 
plain loudly  of,  said  Geiger,  for  the  manner  in  which  he  treated  them 
«>y  not  paying  them  their  wages  when  due,  and  by  keeping  them  un- 
employed at  Fort  Washita,  fearing  lest  they  would  not  be  paid  for 
their  time.  And  that  he  received  some  from  Mr.  Geiger  himself, 
whom  he  has  frequently  heard  say  long  before  he  was  aware  that  Mr. 
Geiger  had  this  claim  pending,  that  he  would  not  undertake  such  a 
job  again  for  ten  thousand  dollars  more  than  the  amount  to  be  paid 
for  it,  and  that  most  of  his  informalion  was  obtained  from  being  an 
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eye  witness  of  the  affair ;  and  that  he  knows  of  nothing  more.   Farther 
this  deponent  saith  not. 

BENJ.  P.  ATKINSON. 

Deposition  of  D.  P,  Hancock. 

And  at  the  same  time  and  place,  before  me  also  appeared  Lieaten- 
ant  D.  P.  Hancock,  a  witness  known  to  me  to  be  of  lawfnl  age,  and 
being  by  me  first  dnly  sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  in  reference  to  the  claim  aforesaid,  deposed 
as  follows  : 

I,  D.  P.  Hancock,  lieutenant,  and  acting  assistant  qnartermaster 
United  States  army,  aged  twenty-four  years,  have  resided  at  Fort 
Washita  in  the  Chocktaw  nation  during  the  past  year  ;  have  no 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of  inquiry ; 
and  am  not  related  in  any  manner  whatever  to  the  claimant ;  and  in 
answer  to  the  first  interrogatory,  marked  *^  1,"  hereto  annexed,  an- 
swers, that  he  is  acquainted  with  William  Gbiger^  of  the  city  of  Fort 
Smith  ;  and  that  he  knows  of  said  Geiger  having  erected  a  stone  bar- 
rack for  the  United  States  at  Fort  Washita,  in  the  Choctaw  nation, 
some  time  between  the  years  1854  and  1857  ;  and  to  the  second  inter- 
rogatory, marked  ^'  2,"  hereto  annexed,  answers,  that  he  has  no  de- 
finite knowledge ;  and  in  answer  to  the  third  interrogatory,  marked 
^^3,"  hereto  annexed,  answers,  that  he  cannot  say  ;  and  in  answer  to 
the  fifth  interrogatory,  marked  ^'  5,"  hereto  annexed,  answers,  that 
the  distance  between  Fort  Smith,  Arkansas,  and  Fort  Washita,  in 
the  Choctaw  nation,  is  about  170  miles,  and  that  the  expenses  of  travel 
between  said  points  is  about  one  dollar  per  day  ;  and  in  answer  to  the 
eighth  interrogatory,  marked  '^  8,"  hereto  annexed^  he  answers,  that 
he  knows  of  the  final  completion  of  the  work,  and  never  heard  any 
objections  urged  by  the  proper  officer,  whose  duty  it  was  to  have  re- 
ceived it|  against  the  work  ;  and  is  satisfied  it  was  received  and  ap- 
proved ;  and  that  he  knows  that  said  Geiger  did  not  receive  pay  for 
said  work  when  completed,  as  per  contract,  as  the  work  was  completed 
when  the  quarters  were  turned  over  to  him,  said  Lieutenant  D.  P. 
Hancock,  acting  assistant  quartermaster,  United  States  army,  in  De- 
cember, A.  D.  1856,  and  said  Qeiger  did  not  receive  his  pay  for  said 
work  for  nearly  six  months  afterwards  ;  and  that  said  Geiger  was  com- 
pelled to  come  to  said  Fort  Washita,  from  his  home,  several  times,  in 
order  to  obtain  his  money ;  does  not  know  how  often,  but  knows  that 
he  came  several  times ;  and  in  answer  to  the  ninth  interrogatory, 
marked  '^  9,"  hereto  annexed,  he  answers,  that  he  is  satisfied  that 
then,  as  now,  it  was  impossible  to  procure  workmen  at  Fort  Washita, 
suitable  for  said  Geiger's  contract ;  and  is  satisfied  that  he  must  have 
been  compelled  to  procure  men  elsewhere  in  order  to  fill  his  contract ; 
and  in  answer  to  the  third  cross-interrogatory,  marked  ''3,"  hereto 
annexed,  he  answers,  that  the  information  given  in  his  answers  was 
acquired  from  actual  observation,  and  that  he  knows  that  said  Geiger 

gerformed  said  work  as  the  contract  for  said  work  between  the  United 
tates  [and  said  Geiger  was  turned  over  to  him  in  his  official  capacity^ 
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and  that  he  afterwards  paid  said  Geiger  for  said  work  ;  and  that  he 
knows  of  nothing  more.     Further  this  deponant  saith  not. 

D.  P.  HANCOCK, 
Second  Lieutenant  Seventh  Infantry. 

Deposition  of  Thomas  Vernon. 

And  at  the  same  time  and  place,  before  me  also  appeared  Thomas 
Vernon,  a  witness  known  to  me  to  be  of  lawful  age,  and  being  by  me 
first  duly  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  regard  to  the  claim  aforesaid,  deposed  as  follows : 

I,  Thomas  Vernon,  architect,  aged  forty-five  years,  have  resided  in 
Fort  Smith,  Sebastian  county.  State  of  Arkansas,  during  the  past 
year,  and  ever  since  the  year  1851 ;  have  no  interest,  direct  or  indi- 
rect, in  the  claim  which  is  the  subject  of  inquiry  ;  and  am  not  in  any 
matter  whatever  related  to  the  claimant ;  and  in  answer  to  the  first 
interrogatory,  marked  '^  1,"  hereto  annexed,  he  answers,  that  he  is 
well  acquainted  with  William  Geiger,  of  the  city  of  Fort  Smith,  Ar- 
kansas ;  has  known  him  for  nearly  six  years  ;  that  said  Geiger  did 
erect  a  barrack  for  the  I3nited  States,  at  Fort  Washita,  in  the  Choctaw 
nation  ;  that  he  was  in  charge  of  said  building,  as  architect,  and  that 
he  drafted  the  plan  for  said  building  ;  in  answer  to  the  second  inter- 
rogatory, marked  ''  2,"  hereto  annexed,  he  answers,  that  said  Geiger 
had  thirteen  men  employed  on  said  barrack,  at  the  expense  of  two 
dollars  per  day,  wages  ;  and  that  the  expenses  for  boarding  each  man 
per  month  was  from  twenty  to  twenty-five  dollars,  while  employed  or 
unemployed  waiting  for  work ;  in  answer  to  the  third  interrogatory, 
marked  ^'3,''  hereto  annexed,  he  answers,  that  said  Geiger  was  com- 
pelled to  suspend  operations,  on  his  part,  from  failure  of  the  govern-- 
ment  to  cause  the  work  to  be  prepared  for  him^  said  Geiger,  from  fail- 
ure of  the  government  to  haul  rock  and  lime,  as  per  contract,  for  said 
Geiger  to  proceed  with  his  work,  and  from  the  delay  caused  by  the 
government  not  causing  the  carpenters'  work  to  progress  sufficiently 
last  for  the  stone  work  to  be  continued  ;  said  Geiger  was  thus  com- 
pelled to  suspend  operations  some  four  times ;  one  time  about  two 
days,  one  other  time  about  two  months,  one  other  time  about  six 
weeks,  and  one  other  time  about  three  or  four  months  ;  in  answer  to 
the  fourth  interrogatory,  marked  '^4,"  hereto  annexed,  he  answers, 
that  said  Geiger  did  return  to  Fort  Smith  with  his  workmen  during 
the  progress  of  said  work  ;  that  Geiger  aud  his  men  returned  to  Fort 
Smith  two  several  times ;   and  that  the  cause  of  his  leaving  Fort 
Washita  and  returning  home  during  the  progress  of  said  work  was  a 
failure  on  the  part  of  the  government  to  furnish  material  and  deliver 
it  at  the  site  of  building,  as  per  contract,  in  time  to  have  other  parts 
of  the  work  progress  sufficiently  far  and  sufficiently  fast  to  enable  said 
Creiger  to  proceed  with  his  part ;  and  a  failure  on  the  part  of  the 
government  to  furnish  and  deliver  in  time  material  required  in  said 
Oeiger's  part  of  said  work  ;  and  in  answer  to  the  fifth  interrogatory, 
marked  '^5,"  hereto  annexed,  he  answers,  that  the  distance  between 
Fort  Smith  and  Fort  Washita  is  one  hundred  and  eighty  miles,  and 
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that  the  expense  of  travel  from  one  to  the  other  is  at  least  two  dollars 
per  day  for  man  and  horse. 

In  answer  to  the  sixth  interrogatory,  marked  "6/'  hereto  annexed, 
he  answers:  That  the  expense  of  subsistence  at  Fort  Washita,  between 
October,  1854,  and  November,  1856,  was  by  boarding,  say  fifteen  dol- 
lars per  month  per  man,  and  by  purchasing  supplies  and  furnishing 
one's  self,  from  fifteen  to  twenty-five  dollars  per  month  per  man. 

In  answer  to  the  seventh  interrogatory,  marked  "  T,"  hereto  an- 
nexed, he  answers:  That  he  knows  of  said  Geiger  being  damaged  in  his 
business  and  in  his  reputation  by  said  delays  in  his  business ;  by 
being  compelled  to  borrow  money,  at  enormous  rates  of  interests,  to 
pay  nis  men  for  doing  nothing  as  well  as  when  at  work ;  by  dis- 
counting quartermaster  drafts  ten  per  cent,  for  cash,  wherewith  to  be 
enabled  to  carry  out  his  contract ;  and  in  his  reputation  by  not  being 
able  to  pay  the  money  borrowed  at  the  time  promised,  in  consequence 
of  the  government  failing  to  pay  him,  said  Geiger,  as  the  work  pro- 
gressed ;  and  by  the  government  failing  to  pay  said  Geiger  when  said 
work  was  completed,  received,  and  approved. 

In  answer  to  the  eighth  interrogatory.,  marked  ^*8,"  hereto  an- 
nexed, he  answers :  That  he  knows  that  said  work  was  finally  com- 
pleted by  said  Geiger,  and  received  by  the  proper  officer  ;  and  that 
said  Geiger  failed  to  receive  pay  for  said  work  until  he  was  compelled 
to  travel  to  Fort  Washita  several  times  for  it ;  one  time  he  waited 
there  about  six  weeks,  at  an  expense  of  at  least  two  dollars  per  day, 
to  say  nothing  of  time  and  absence  from  business. 

And  in  answer  to  the  ninth  interrogatory,  marked  "9,"  hereto 
annexed,  he  answers  :  That  it  was  impossible  to  procure  workmen  at 
Fort  Washita  suitable  for  said  Geiger's  contract,  and  that  said 
Geiger  was  in  consequence  compelled  to  keep  his  men  in  pay  and 
expenses  even  while  idle,  in  consequence  of  the  delays  of  government,, 
as  well  as  when  at  work  ;  for  had  he  discharged  said  workmen,  while 
compelled,  by  the  failure  of  government  to  perform  their  part  of  the- 
contract,  to  suspend  operations,  he  could  not,  at  any  point  within 
one  hundred  and  fifty  or  two  hundred  miles,  at  any  price,  be  able  to 
procure  men  suitable  for  his  contract. 

And  in  answer  to  the  first  cross-interrogatory,  marked  "1,'*  hereto 
annexed,  he  answers :  That  the  government  officers  failed  to  do  what 
was  necessary  on  their  part  to  enable  said  Geiger  to  proceed  with  his 
work,  in  this :  that  they  failed  to  furnish,  haul,  and  deliver  at  the 
site  of  building,  material,  rock,  lime,  and  brick,  so  that  said  Geiger 
could  proceed  with  his  work ;  that  the  carpenters'  work,  which  was 
to  be  done,  and  was  not  done  in  time,  so  that  G^iger's  work  might 
go  on  without  delay,  was  the  failure  to  have  in  place  in  time  a  tier 
of  joists  on  the  second  floor. 

In  answer  to  the  second  cross-interrogatory,  hereto  annexed, 
marked  '<  2,"  he  answers :  That  the  data  upon  which  he  founds  the 
estimate  of  damages  sustained  by  said  Geiger  is  derived  from  a 
thorough  knowledge  of  the  facts  set  forth  in  his  answer  to  the  seventh 
interrogatory.  And  in  answer  to  the  third  cross-interrogatory, 
marked  ^'3,"  hereto  annexed,  he  answers:  That  the  manner  in 
which  he  acquired  the  information  given  in  the  several  answers  here- 
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before  was  from  a  personal  and  positive  knowledge  of  the  facts  of  the 
whole  transaction,  and  of  the  many  privations  to  which  Geiger  was 
exposed  daring  the  progress  of  said  work,  heing  superintendent  of  the 
bnildingy  and  could  not  fail  to  have  the  knowledge  of  the  facts  above 
set  forth  ;  and  that  he  knows  of  nothing  more. 
And  further  this  deponent  saith  not. 

THOMAS  VERNON. 

Deposition  of  John  Emerich* 

And  at  the  same  time  and  place,  before  me  also  appeared  John 
Emerich,  a  witness  known  to  me  to  be  of  lawful  age,  and  being  by 
me  first  duly  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  reference  to  the  claim  aforesaid,  deposed  as  follows  : 
I,  John  Emereich,  merchant  and  dealer  in  family  groceries,  aged 
twenty-seven  years,  have  resided  in  Fort  Smith,  Arkansas,  during 
the  past  year,  and  ever  since  1849  ;  have  no  interest,  direct  or  indi- 
rect, in  the  claim  which  is  the  subject  of  inquiry,  and  am  not  in  any 
manner  whatever  related  to  the  claimant.  I  am  acquainted  with 
William  Geiger  ;  know  that  he  was  employed  during  the  years,  or  a 
part  of  the  years,  A.  D.  1854,  1855,  and  1856,  in  the  erection  of  a 
stone  barrack  at  Fort  Washita,  in  the  Choctaw  nation,  for  the  United 
States,  during  which  time  I  loaned  money  to  said  Geiger  with  which 
to  pay  his  men,  and  help  to  support  them  and  him  while  employed 
on  said  work  ;  and  that  said  Geiger  paid  me  interest  on  said  money 
at  the  rate  of  ten  per  cent,  per  annum  ;  that  the  said  Geiger  did  not 
pay  me  said  money  loaned  him,  nor  the  interest  thereon,  for  over 
eighteen  months  from  the  time  said  money  was  loaned  him,  and  over 
twelve  from  the  time  that  he,  said  Geiger,  agreed  to  pay  the  same ; 
and  that  the  said  Geiger  urged  on  me  as  the  cause  of  thus  disap- 
pointing me,  and  not  making  good  his  promise  to  pay,  that  the  gov- 
ernment had  failed  to  pay  him  for  his  work  done  and  being  done  on 
said  barrack.  I  am  well  acquainted  with  several  of  the  workmen 
that  were  employed  by  said  Geiger  on  said  work,  and  I  know  that 
they  were  all  very  much  dissatisfied  with  said  Geiger  for  the  manner 
in  which  said  Geiger  treated  them  by  being  compelled  to  keep  them 
at  times  out  of  their  pay  for  work  done,  and  by  keeping  them  at  Fort 
Washita  idle,  they  fearing  that  he  would  not  pay  them  because  they 
were  not  to  work ;  and  I  know  that  they  oftentimes  spoke  in  very 
hard  terms  of  said  Geiger  in  consequence  thereof ;  and  1  know  that 
said  Greiger  afterwards  paid  his  men  all  that  was  due  them  ;  and  that 
lie  paid  them  full  wages  for  time  spent  at  Fort  Washita  idle,  when 
they  could  not  proceed  with  their  work;  this  I  am  satisfied  of;  I 
have  it  from  the  workmen  themselves,  as  well  as  from  Geiger  after- 
ward ;  and  a  part  of  the  payment,  for  time  spent  doing  nothing,  to 
jsaid  men,  came  under  my  own  knowledge  and  observation ;  and  no 
more. 

Further  this  deponent  saith  not. 

JOHN  EMERICH. 
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Deposition  of  Jaocb  Ziegenbein, 

And  at  the  same  time  and  place,  before  me  also  appeared  Jacob 
Zeiginbein,  a  witness  known  to  me  to  be  of  lawful  age,  and  being 
by  me  first  duly  sworn  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  in  regard  to  the  claim  aforesaid,  deposed  as 
follows : 

I,  Jacob  Zeiginbein,  stone-mason,  aged  thirty-five  years,  have 
resided  in  Fort  Smith,  Arkansas,  during  the  past  year^  and  ever  since 
the  year  1854  ;  have  no  interest,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry,  and  am  not  related  in  any  manner  whatever 
to  the  claimant ;  and  in  answer  to  the  first  interrogatory,  marked 
^'  1,"  hereto  annexed,  he  answers  that  he  is  acquainted  with  William 
Oeiger,  of  Fort  Smith  City,  Arkansas,  and  that  he  knows  that  he  did 
<erect  a  stone  barrack  for  the  United  States  at  Fort  Washita,  in  the 
Choctaw  nation,  some  time  in  1854,  1855,  and  1856. 

In  answer  to  the  second  interrogatory,  marked^*  2,"  hereto  an- 
nexed, he  answers,  that  William  Geiger  had  employed  on  said  work 
thirteen  or  fourteen  hands  on  an  average — he  sometimes  had  as 
many  as  twenty  men  employed  on  it — at  wages  of  two  dollars  per 
day  ;  and  that  the  expense  of  supporting  said  men  while  at  work,  or 
while  idle,  was  not  less  than  twenty  or  twenty-five  dollars  per  month 
per  man. 

In  answer  to  the  third  interrogatory,  marked  *^  3,"  hereto  annexed, 
fae  answers,  that  said  William  Geiger  was  compelled  tosuspend  his  part 
of  the  work  from  failure  of  the  government  to  cause  the  remainder  of 
the  work  to  be  done  by  the  carpenter  in  time  for  said  Geiger  to  pro- 
ceed with  his  part.  He  was  thus  delayed  as  many  as  four  or  five  times  ; 
at  one  time  about  three  months,  and  all  the  other  times  together  about 
two  months  more. 

In  answer  to  the  fourth  interrogatory,  marked  ^*  4,"  hereto  an- 
nexed, he  answers,  that  said  Geiger  did  return  to  Fort  Smith  with 
his  workmen  during  the  progress  of  said  work ;  that  he  returned 
with  his  workmen  two  several  times,  which  was  caused  by  a  failure 
of  the  government  to  have  the  carpenter's  work  done,  so  that  Greiger's 
part  could  be  proceeded  with,  and  from  a  failure  on  the  part  of  the 
government  to  have  material,  rock,  and  lime  hauled  to  the  site  of 
building,  in  order  that  Geiger  could  proceed  with  the  stone-work. 

In  answer  to  the  fifth  interrogatory,  marked  *'  5,"  hereto  annexed, 
he  answers,  that  the  distance  between  Fort  Smith  and  Fort  Washita 
is  about  one  hundred  and  eighty  miles,  and  the  expense  of  travel 
from  one  to  the  other  is  from  two  dollars  to  two  dollars  and  fifty  cents 
per  day  per  man  and  horse. 

In  answer  to  the  sixth  interrogatory,  marked  ^^6,"  hereto  annexed, 
he  answers,  that  the  expenses  of  subsistence  at  Fort  Washita,  between 
October,  1854,  and  November,  1856,  either  by  purchasing  supplies 
and  furnishing  one's  self,  or  by  boarding,  were  from  twenty-five  to 
thirty  dollars  per  month  per  man. 

In  answer  to  the  seventh  interrogatory,  marked  "  T,"  hereto  an- 
nexed, he  answers,  that  he  knows  that  said  Geiger  was  damaged  in 
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his  business,  by  reason  of  these  delays,  by  not  being  able  to  pay  his 
bands  regularly  ;  and  by  being  kept  nearly  three  years  in  the  com- 
pletion of  said  work^  while  he  could  have  done  his  part  in  eight 
montbs,  the  time  contracted ;  and  by  setting  his  men  against  him, 
in  consequence  of  the  manner  in  which  he  was  compelled  to  do,  in 
consequence  of  the  frequent  and  long  delays  ;  in  not  having  the  car- 
penter's work  ready  for  him  to  proceed  ;  in  not  having  material — ^brick 
to  build  pillars,  rock,  and  lime — ready  for  him  to  go  on  with  his 
part ;  and  by  being  compelled  to  double  scaffold,  in  order  to  try  to 
work,  without  the  proper  arrangements  being  made,  so  that  he  could 
work;  that  he  was  damaged  in  his  reputation,  by  being  compelled  to 
borrow  money  at  large  rates  of  interest  to  pay  his  men,  and  by  not 
being  able,  by  reason  of  said  several  delays,  to  meet  his  engagements 
and  pay  said  money  so  borrowed  on  the  strength  of  said  contract  with 
tbe  United  States,  according  to  his  promise  so  to  do;  and  that  he  was  also 
damaged  in  this,  that  while  he  and  his  workmen,  under  pay,  were 
idle,  be  could  have  been  to  work  elsewhere,  and  makin  gmoney ,  instead 
of  paying  men,  some  thirteen  or  fourteen  in  number,  for  doing  nothing  ; 
and  that  he  knows  of  no  time  for  years  before  or  since  that  provisions 
rated  so  high  as  a  part  of  the  time  during  the  progress  of  said  work, 
though  they  always  command  nearly  two  prices  at  places  so  far 
removed  from  the  States  as  Fort  Wasluta. 

In  answer  to  the  eighth  interrogatory,  marked  ^^8,"  hereto  an- 
nexed, he  answers,  that  he  knows  that  said  work  was  finally  com- 
pleted (and  received  by  the  proper  officer  at  Fort  Washita)  by  said 
Geiger,  and  the  said  Gfeiger  did  fail  to  receive  his  pay  for  the  same 
for  a  long  time  after  said  work  was  completed,  and  that  he  had  been 
obliged  to  travel  to  Fort  Washita  several  times  money-hunting,  seeking 
there  his  pay  for  said  work ;  that  he  went  there  three  several  times 
on  said  business,  and  that  he  was  delayed  atone  time  about  six  weeks, 
at  the  expense  of  about  two  dollars  and  fifty  cents  per  day,  some- 
times more,  as  he  knows  that  he  could  not  at  one  time  get  to  stay  at 
Fort  Washita,  and  was  compelled  to  go  out  and  return  frequently 
twenty-five  miles  from  said  fort  in  consequence  thereof,  and  at  in- 
creased expense. 

And  in  answer  to  the  ninth  interrogatory,  marked  ^^  9,"  hereto 
annexed,  he  answers,  that  it  was  impossible  for  said  Geiger  to  pro- 
core  men  at  Fort  Washita  suitable  for  his  contract,  and  that  said 
(ieiger  was  in  consequence  compelled  to  keep  in  pay  and  expenses, 
even  while  idle  in  consequence  of  said  delays  ;  and  that  he  himself 
was  one  of  the  men  who,  during  said  delays,  was  so  kept  in  pay  and 
expenses  while  waiting  the  movement  of  government  to  furnish 
material,  &c, 

And  in  answer  to  the  first  cross-interrogatory,  marked  ^^1,"  hereto 
annexed,  he  answers,  that  the  government  officers  failed  to  haul  and 
deliver  rock,  lime,  and  brick,  in  order  to  enable  said  Geiger  to  proceed 
^th  his  work  ;  that  the  carpenter's  work  that  was  to  be  done,,  and 
^as  not  done  in  time,  was  the  laying  of  joist  in  the  second  fioor. 
In  answer  to  the  second  cross-interrogatory,  marked  ^^2,"  hereto 
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annexed,  he  answers  that  the  data  npon  which  he  founds  his  estimate 
of  damages  sustained  by  said  Geiger  is  founded  on  the  fact  that  he 
was  employed  during  all  of  the  time  by  said  Geiger  in  the  erection  of 
said  barrack ;  that  he  was  an  eye-witness  to  the  whole  of  his  privations; 
that  he  was  paid  by  said  Geiger,  while  employed  on  said  work,  while 
idle  ;  and  that  he  knows  that  no  ordinary  amount  of  damages  for  said 
delays  would  be  sufficient  to  compensate  said  Geiger. 

And  in  answer  to  the  third  cross-interrogatory,  marked  "  3,"  hereto 
annexed,  he  answers,  that  he  acquired  the  information  given  in  the 
foregoing  answers  from  actual  observation,  being  in  the  employ  of  said 
Geiger  on  said  building  ;  that  he  knows  of  all  of  it  from  personal  and 
actual  observation.     And  further  this  deponent  saith  not,  but  that  he 


knows  no  more. 


JACOB  ZIEGENBEIN. 
Deposition  of  John  Beckd. 


And,  at  the  same  time  and  place,  before  me  also  appeared  John 
Beckel,  mayor  of  the  city  of  Fort  Smith,  Arkansas,  a  witness  known 
to  me  to  be  of  lawful  age,  and  being  by  me  first  duly  sworn  to  testify 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  in  regard  to 
the  claim  aforesaid,  deposed  as  follows :  I,  John  Beckel,  mayor  of  the 
city  of  Fort  Smith,  Arkansas,  aged  fifty-two  years,  have  resided  in 
Fort  Smith  during  the  last  year  and  during  the  last  sixteen  years ; 
have  no  interest^  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry,  and  am  not  in  any  way  whatever  related  to  the  claimant ; 
and  in  answer  to  the  first  interrogatory,  marked  '^  1,"  hereto  annexed, 
he  answers,  that  he  is  acquainted  with  William  Geiger,  of  Fort  Smith 
city,  Arkansas,  and  that  he  knows  of  his  having  erected  a  stone 
barrack  for  the  United  States  at  Fort  Washita,  in  the  Choctaw  Nation, 
between  1854  and  1867.    In  answer  to  the  third  interrogatory,  marked 
**3,"  hereto  annexed,  he  answers,  that  said  Geiger  returned  to  Fort 
Smith  during  the  progress  of  said  work,  and  that  said  Geiger  told  him 
that  the  reason  why  he  returned  was  that  the  carpenter's  work  on  the 
building  was  not  sufficiently  far  for  him  to  proceed,  and  that  he  was, 
in  consequence,  compelled  to  suspend  operations ;  that  he  does  not 
know  how  long  or  how  often  said  Geiger  was  thus  delayed.     In 
answer  to  the  fourth  interrogatory,  marked  *'4,"  hereto  annexed,  he 
answers,  that  said   Geiger  did  return  to  Fort  Smith,  with  all  his 
workmen,  during  the  progress  of  said  work,  as  many  at  least  as  two 
several  times  ;  and  that  the  cause  of  their  so  returning  was  that  the 
government  was  not  ready  with  other  parts  of  the  work  so  that  the 
stone- work  could  go  on.      And  in  answer  to  the  fifth  interrogatory, 
marked  ^'  5,"  hereto  annexed,  he  answers,  that  the  distance  ^tween 
Fort  Smith  and  Fort  Washita  is  one  hundred  and  eighty  miles,  and 
that  the  usual  expense  of  travel  from  one  to  the  other  is  at  least 
twenty  dollars  per  man.     In  answer  to  the  sixth  interrogatory,  marked 
^'6,"  hereto  annexed,  he  answers,  that  he  does  not  exactly  know,  but 
that  he  knows  that  it  must  have  been  very  high,  as  at  and  during  a 
part  of  that  time  provisions  rated  vastly  higher  than  for  years  betore 
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or  since ;  that  the  provisions,  such  as  bacon,  flour,  &c.,  commanded 
prices  nearly  two  hundred  per  cent,  higher  than  for  years  before,  or 
than  they  do  now.  In  answer  to  the  seventh  interrogatory,  marked 
"  7/'  hereto  annexed,  he  answers,  that  he  knows  that  Geiger  must 
have  sustained  considerable  damage  by  reason  of  said  delays  in  his 
basiness,  by  not  being  able  to  pay  his  men  according  to  promise,  and 
being  compelled  to  keep  his  men  on  hand  under  pay  idle  waiting  for 
work,  in  consequence  of  the  government  failing  to  be  always  ready  for 
him ;  by  borrowing  money  at  high  rates  of  interest ;  that  he  loaned 
him  some,  and  had  to  wait  over  a  year  after  due  for  it ;  and  that  said 
Geiger's  reputation  suffered  by  his  not  being  able  to  meet  his  engage- 
ments with  those  from  whom  he  borrowea  money,  from  whom  he 
bought  supplies,  and  with  his  men  ;  and  all  caused  by  the  government 
keeping  him  so  much  longer  at  the  work  than  the  contract  called  for, 
the  contract  being  for  eight  months,  while  it  took  nearly  three  years. 
And  in  answer  to  the  eighth  interrogatory,  marked  ^^8,"  hereto 
anoexed,  he  answers,  that  said  work  was  finally  completed  andreceived 
bj  the  proper  officer  at  Fort  Washita ;  that  said  Gteiger  failed  to 
receive  pay  for  the  same  until  he  was  obliged  to  travel  several  times 
to  said  Fort  Washita  for  it ;  that  he  is  not  certain  how  often,  nor  does 
he  know  how  long  at  a  lime,  but  knows  that  he  was  delayed  at  one 
time  a  month  or  six  weeks,  at  an  expense  of  about  three  hundred 
dollars,  to  say  nothing  of  horse-hire  and  time  away  from  his  business. 
And  in  answer  to  the  ninth  interrogatory,  marked '  ^  9 , "  hereto  annexed, 
he  answers  that  it  was  impossible  for  said  Geiger  to  have  procured 
workmen  at  Fort  Washita  suitable  for  his  contract,  and  that  he  was 
compelled,  in  consequence,  to  keep  his  men  in  pay  and  expense  even 
while  idle,  in  consequence  of  the  delays  of  government. 

And  in  answer  to  the  first  cross-interrogatory,  marked  *'  1,"  hereto 
annexed,  he  answers,  that  the  government  officers  failed  to  have  mate- 
rial on  hand  as  per  contract,  so  that  Geiger  could  proceed  with  his 
work ;  that  the  carpenter's  work  that  was  to  be  done,  and  was  not 
done  in  time  was,  that  one  floor  of  joists  was  not  laid  by  the  carpen- 
ters in  time  for  the  stone  masons  to  proceed  with  their  work. 

And  in  answer  to  the  second  cross-interrogatory,  marked  ^'  2/* 
hereto  annexed^  he  answers,  that  the  data  upon  which  is  founded  the 
amount  of  damages  sustained  by  Geiger,  as  stated  in  answer  to  the 
seventh  interrogatory,  is  from  knowledge  and  observation  of  facts,  and 
that  he  is  satisfied  that  no  ordinary  amount — not  even  as  much  again 
M  he  received  for  the  work — would  compensate  him  fully  for  his  pri- 
vations, loss,  damage,  and  inconvenience ;  for  the  amount  of  time  (say 
nearly  three  years)  spent  in  completion  of  said  work,  which  could  have 
been  done  in  contract  time,  (say  eight  months,)  during  which  he  had 
travelled  so  often  back  and  forth  to  Washita,  and  was  kept  from 
undertaking  other  work,  was  almost  misspent,  or  at  least  spent  for 
nought,  besides  the  amount  of  money  paid  workmen  for  doing  nothing. 

And  in  answer  to  the  third  cross-interrogatory,  marked  '*  3,"  hereto 
annexed,  he  answers  that  a  part  of  his  information  he  had  from  G^i- 
ger's  men,  who  stated  at  times  that  they  were  all  compelled  to  sus- 
pend operations  in  consequence  of  the  delays  of  government,  and  the 
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remainder  he  has  from  actual  knowledge  and  obsenration  ;  and  that  he 
knows  of  nothing  more. 
Farther  this  deponent  saith  not. 

JOHN  BEOKEL. 

0.  0.  BENTON,  OZeri, 
By  J.  A.  ENO,  JDeptUy  Olerk. 

State  of  Abkansas,  County  of  Sebastian ^  as: 

On  this  23d  day  January,  A.  D.  1858,  personally  came  Benj.  F. 
Atkinson,  Lieut.  D.  P.  Hancock,  Thomas  Vernon,  John  Emerich, 
Jacob  Ziegenbein,  and  John  Beckel,  the  witnesses  within  named,  and 
after  having  been  first  duly  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  and  the  interrogatories  were  proposed  to 
said  witnesses  respectively,  and  answers  thereto  were  written  down  in 
my  preaence,  and  in  the  presence  of  the  witness  who  then  subscribed 
the  depjosition  in  my  presence.  The  depositions  of  said  witnesses, 
taken  at  the  request  of  John  M.  McCalla,  attorney  for  the  claimant, 
to  be  used  in  the  investigation  of  a  claim  against  the  United  States  now 
pending  in  the  Court  of  Claims  in  the  name  of  William  GFeiger,  a 
claimant,  and  the  United  States  is  defendant.  The  adverse  party  was 
notified,  did  not  attend,  and  did  not  object. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
r       1  the  seal  of  my  office  at  office,  this  23d  day  of  January  1858. 
*-^-  ^-J  C.  C.  BENTON,  Olerk, 

By  J.  A.  ENO,  Deputy  Clerk. 

Witness*  Fees. 

[  B.  F.  Atkinson,  attendance  50c  ;  37  miles'  travel,  |1  02  |1  62 

Lieut.  D.  P.  Hancock,  att.     50c ;   ''     "          ''      |1  02  1  62 

John  Emerich,  attendance,    50c ;   *'     <*          "      fl  02  1  52 

Jacob  Ziegenbein, attendance  50c ;   <<     <^          <<      |1  02  162 

John  Beckel,   attendance      50c ;    '<     ''          <'      |1  02  1  52 

Clerk's  fees 10  40 

Postage  on  this 18 

Copy  of  Contract. 

Articles  of  agreement  made  this  18th  day  of  October,  1854,  between 
Captain  S.  Gt.  French,  assistant  quartermaster  United  States  army, 
on  behalf  of  the  United  States,  of  the  one  part,  and  William  Ghsiger, 
of  the  city  of  Fort  Smith,  Arkansas,  of  the  second  part.  This  agree- 
ment witnesseth :  That  the  said  Captain  S.  G-.  French,  assistant  quar- 
termaster United  States  army,  for  and  on  behalf  of  the  United  States 
of  America,  and  William  Geiger,  for  himself,  his  heirs,  executors  and 
administrators,  have  mutually  agreed,  and  by  these  presents  do  mutu- 
ally covenant  and  agree  to  and  with  each  other,  (by  the  approval  of 
the  quartermaster  general,)  in  the  following  manner^  viz : 

1st.  That  the  said  William  Qeiger  shall  proceed  from  this  place  to 
Fort  Washita,  Choctaw  nation,  and  there,  under  the  direction  of  Major 
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George  P.  Andrews,  acting  arsistant  q'nartermaBter,  or  sach  person  as 
shall  be  performing  the  duties  of  quartermaster  at  the  post,  proceed 
to  quarry  stone,  burn  lime,  laj  the  foundation,  and  erect  a  stone  bar- 
rack of  such  dimensions  as  may  be  directed,  aud  in  the  following 
manner :  The  walls  of  the  basement  story  to  be  two  feet  in  thickness, 
the  principal  story  to  be  one  and  a  half  feet  in  thickness ;  the  whole 
to  be  rouffh-cast  on  the  outside,  and  finished  by  ''  floating"  twice  ;  the 
inside  to  be  of  the  customary  evenness  for  plastering  ;  the  whole  to  be 
done  in  a  good,  substantial,  workmanlike  style,  including  the  chim- 
neys, as  specified  or  may  be  directed ;  the  windows  and  doors  to  be 
arched  with  fwmiahed  brickj  with  sills  of  dressed  stone,  of  hard  and 
substantial  kind. 

2d.  It  is  further  agreed  and  understood  that  the  said  Geiger  quarry 
all  the  stone  and  burn  all  the  lime  he  may  require  at  his  own  expense, 
on  or  near  the  military  reserve  of  the  garrison  ;  or  in  other  words,  he 
shall  furnish  all  the  material  and  erect  the  walls  and  chimneys  for  the 
consideration  hereinafter  mentioned. 

3d.  It  is  agreed  that  the  said  Captain  S.  G.  French,  assistant  quar- 
termaster, shall  pay,  or  cause  to  be  paid,  for  the  furnishing  of  mate- 
rials, erecting  and  finishing  the  walls  and  chimneys,  unto  the  said 
William  Geiger,  or  his  heirs,  executors,  &c.,  for  each  perch  of  sixteen 
and  a  half  cubic  feet,  as  measured  in  the  walls  and  projecting  chimneys, 
the  sum  of  three  dollars  and  twenty-five  cents,  windows  and  doors 
incladed  in  the  measurement. 

4th.  The  bricks  for  arching  the  windows  and  doors  to  be  furnished 
hj  the  United  States ;  but  for  the  window  and  door  sills,  of  hard 
dressed  stone,  said  Geiger  is  to  be  paid  seventy-five  cents  per  super- 
ficial foot,  80  dressed. 

Sth.  For  furnishing  the  lime  and  plastering  the  walls  and  ceilings 
inside,  said  Geiger  shall  be  paid  thirty-five  cents  per  yard,  it  beinff 
understood  that  the  plastering  shall  be  two  coats,  walls  fioated  and 
finished  white,  but  not  **  hard  finished"  by  trowelling. 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  Wil- 
liam Geiger,  his  heirs,  &c,j  shall  well  and  truly,  and  without  fail, 
erect  and  finish  the  said  walls  and  chimneys  (except  the  plastering 
inside)  on  or  before  the  30th  day  of  June,  1865,  he  shall  be  paid  as 
specified,  and  this  obligation  to  be  void  ;  but  otherwise  to  remain  in 
force,  to  the  effect  of  the  said  Geiger  forever  forfeiting  to  the  United 
States  one-third  of  all  money  due  him  on  account  of  said  building  and 
materials ;  which  said  third  of  amount  due  shall  be  retained  in  the 
hands  of  the  superintending  quartermaster,  until  the  entire  work  is 
completed  as  specified. 

S.  G.  FRENCH, 
Captain  and  Assistant  Quartermaster. 
WILLIAM  GEIGEB. 

Sealed  and  delivered  in  the  presence  of — 

S.  M.  WiLLABD, 

Ohablbs  WkI0HT. 

Approved, 

TH.  S.  JESUP, 

QtMrtermasler  Oenerdl. 
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Second  Compteollbr's  Officr, 

October  23,  1858. 
I  certify  the  above  is  a  true  copy  of  the  contract  of  William  Oeiger 
on  file  in  this  office. 

J.  MADISON  CUTTS, 

CcfrnfinXUr. 

Copies  of  liUa  paid  petitioner. 

Trbasurt  Dbpartmbnt, 
Third  Auditor's  Office^  October  23,  1858. 

Sir  :  In  compliance  with  your  request  of  this  date,  I  herewith 
enclose  copies  of  the  vouchers  for  payment  to  Wm.  Geiger,  by  Lt.  D. 
P.  Hancock,  in  the  2d  quarter,  1857* 

Bespectfnlly,  your  obedient  servant, 

R.  J.  ATKINSON, 

Auditor, 
J.  M.  McCalla,  Esq., 
Waahingtony  D.  0. 

The  United  States  to  William  Geiger^  from  14^A  January ^  1856,  to  30A 

September^  1856,  Dr. 

For  856  perch  13  feet  masonry,  at  |3  25  per  perch $2,784  66 

For  2,161  perch  12  feet  loading,  at  25  cents  per  perch 540  44 

For  1,931^  feet  of  cut  stone,  at  75  cents  per  foot 1,448  43 

For  labor,  20  days,  at  $2  50  per  day 50  00 

For  service  for  team  and  teamster,  43  days,  at  $3  00 129  00 

For  963  yards  of  plastering,  at  35  cents  per  yard 337  05 

For  excavation  per  agreement 155  00 

For  7  feet  of  chimney,  at  $4  00  per  foot 28  00 

For  delivering  57  perch  of  stone,  at  $1  00  per  perch 57  00 

For  repairing  chimneys,  fireplaces,  steps,  &c 106  00 

15,635  48 


I  certify  that  the  above  account  is  correct  and  just,  and  that  the 
work  was  executed  and  services  rendered,  in  compliance  with  agree- 
ment made  with  Capt.  S.  Q.  French,  A.  Q.  M.,  on  the  18th  of  Oc- 
tober, 1854,  and  subsequent  agreement  with  B'vt  Maj.  Q-.  P.  An- 
drews, 3d  Ar'y.  A.  A.  Q.  M..  and  myself. 

J.  H.  LENDRUM, 

B't  Capt.  U.  8.  A. 

Received,  Fort  Washita,  0.  N.,  April  27,  1857,  of  2d  Lt.  D.  P. 
Hancock,  7th  inf  y,  A.  A.  Q.  M.,  the  sum  of  five  thousand  six  hundred 
and  thirty-five  dollars  and  forty-eight  cents,  in  full  on  the  above 
account. 

WM.  GEIGER. 
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The  United  States  to  WiUiam  Oeiger,  Dr. 
1856. 
NoY.  25.  To  cutting  355  feet  stone  steps,  at  75  cents  per  foot... 2 66  25 

To  laying  18  perches  stone,  at  |3  25  per  perch 58  56 

To  loading  18  perches  stone,  at  25  cents  per  perch...     4  50 


|329  25 

I  certify  that  the  above  account  is  correct  and  just,  and  that  the  ser- 
services  were  rendered  as  stated,  and  that  the  account  has  never  been 
paid, 

D.  P.  HANCOCK, 
Second  Lieut,,  Seventh  Inf ,  A,  A.  Q.  M. 

Received,  Fort  Washita,  C.  N.,  April  27,  1857,  of  Second  Lieut. 
D.  P.  Hancock,  seventh  infantry,  A.  A.  Q.  M.,  the  sum  of  three  hun- 
dred and  twenty-nine  dollars  and  twenty-five  cents  in  full  on  the 
above  account. 

WM.  GEIGER. 


UEUTBITABT  HANOOCE's  STATEMENT. 

WtUiam  Oeiger'e  account. 
Amount  due  William  Gieger  December  31,  1856 |6,621  00 

Accepted  in  orders  on  his  account. 
1856. 

June  10 — Accepted  order  in  favor  of  Fry $210  00 

June  10 — Accepted  order  in  favor  of  Geisler 210  00 

June  13 — Accepted  order  in  favor  of  Heiss 167  00 

Mar.  22 — Accepted  order  in  favor  of  Hanna 357  00 

June  16 — Accepted  order  in  favor  of  Dr.  J.  Burke.  1,100  00 
June  16 — Accepted  order  in  favor  of  Robertson...      34  32 
Dec.    1 — Accepted  order  in  favor  of  J.  A.  Craw- 
ford       10  00 

Dec.    2 — Accepted  order  in  favor  of  Jesse  Reed...      75  63 
Dec.  14 — Accepted  order  in   favor  of   Charles 

Lange 22  00 

Dec.  14 — Accepted  order  in  favor  of  Long  Duplan.       28  00 
Dec.  20 — Accepted  order  in  favor  of  Robertson  & 

Reed 96  18 

2,310  13 

Deducted  for  rations  drawn  from  commissary 75  00 

Amount  loaned  to  him  by  Lieutenant  Hancock 80  00 

Total  amount  accepted  in  orders • 2,465  13 


April  27,  1857— Paid  the  balance  due  him 4,155  95 
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I  hereby  certify  that  the  above  amount  of  two  thousand  three  hun- 
dred and  ten  dollars  and  thirteen  cents  was  drawn  by  William  Geiger 
in  orders  on  the  Quartermaster's  department.  I  further  certify  that 
it  is  a  matter  of  public  notoriety  that  the  above  orders  were  given  at 
a  discount  of  ten  per  cent.  I  further  certify  that  William  Geiger  has 
pay  due  him  from  January  14, 1857,  to  April  2T,  1857,  inclusive,  and 
at  the  latter  date  the  amount  due  him  was  six  thousand  six  hundred 
and  twenty-one  dollars.  I  also  certify  that,  as  far  as  I  can  discover, 
the  long  delay  in  receiving  pay  for  his  services  was  not  caused  by  any 
failure  of  his  in  fulfilling  the  terms  of  the  contract  made  between  him 
and  Captain  S.  G.  French,  assistant  quartermaster,  dated  October  18, 
1854,  but  from  the  long  delay  of  the  department  at  Washington  in 
forwarding  the  funds  necessary  for  the  payment  of  debts  which  its 
agents  contracted  at  this  post.  I  also  certify  that  said  Geiger  finished 
all  the  work  for  which  he  received  pay  more  than  four  months  before 
he  was  paid. 

D.  P.  HANCOCK, 
2d  Lieut,  ^th  Infantry^  A.  A.  Q. 


Fort  Leavenworth,  February  1, 1858. 

Dear  Sir:  I  have  received  your  letter  of  December  15,  1857> 
respecting  the  claims  of  Mr.  William  Geiger  upon  the  government 
for  damages  or  expenses  growing  out  of  the  non-fulfilment  by  the 
quartermaster's  department  of  the  terms  agreed  upoif  and  the  non- 
payment of  money  as  it  became  due  to  him  on  his  contract. 

I  do  not  remember  sufficiently  well  the  terms  of  the  contract  to  be 
able  to  give  a  definite  statement  on  the  subject ;  for  this  he  will  have 
to  depend  upon  Captain  Lendrum  or  Captain  French,  the  quarter- 
masters. I  remember  perfectly  well  that  Mr.  Geiger  had  a  number 
of  men  employed ;  that  the  difficulties  of  procuring  supplies  of  dif- 
ferent kinds  interfered  with  the  work  on  which  Mr.  Geiger' s  labors 
depended,  and  the  great  difficulty,  and,  indeed,  impossibility,  of  pro- 
curing funds  to  meet  payments,  as  they  became  due,  by  the  quarter- 
master. 

It  was  so  with  all,  or  nearly  all,  even  of  the  mechanics  and  laborers 
employed  by  the  department,  and  they  were  compelled  to  discount 
their  claims  against  government  in  order  to  raise  the  money  required 
for  their  ordinary  expenses,  (except,  perhaps,  the  purchase  of  food ; 
rations  in  some  cases,  if  not  all,  being  supplied  at  contract  price  by 
government.)  I  have  no  doubt  that  Mr.  Geiger  suffered  considerable 
losses  in  this  manner.  How  much  I  cannot  pretend  to  say,  but  in  all 
probability  more  than  enough  to  swallow  up  all  the  profits  of  his  con- 
tract. I  am  not  surprised  to  hear  that  the  results  to  him  of  the 
failure  to  supply  his  hands  with  work,  so  as  to  keep  them  employed, 
and  the  delays  m  paying  him  his  dues  have  proved  disastrous.  The 
evils  and  hardships  to  all  employed  on  the  public  works  were  obvious 
at  the  timCj  and  caused  much  annoyance  to  the  officers  connected  with 
them,  and  I  would  be  glad  to  see  compensation  made  to  Mr.  Geiger 
for  the  losses  he  sustained  through  no  fault  of  his  own.    I  caftnot  now 


WILLIAM  GEIGEB.  25 

make  a  more  particalar  statement  than  the  foregoing.  If  what  I 
have  already  said,  or  its  substance,  can  be  made  nsefud  to  you,  and 
yon  want  it  in  a  special  form^  by  making  it  oat  and  reading  it  to  me 
yon  will  obtain  my  signature. 

Bespectfully,  your  obedient  servant, 

HENRY  I.  HUNT, 
BvL  Major  U.  B.  A.y  Qate)  oom'g  Fart  Washita. 


IN  THE  COUBT  OF  CLAIMS. 

No.  1665. 

William  Geigbb  vs.  The  United  States. 

Interrogatories  to  he  proposed  to  Thomas  Vernon^  a  witness  for  the 

United  States. 

1.  If  the  petitioner  was  delayed  in  his  work  on  the  barrack  at  Fort 
Wttfihita  for  the  space  of  two  days  by  the  failure  of  the  United  States 
to  perform  some  act  which  they  were  bound  to  perform,  then  state  in 
what  month  this  delay  occurred,  and  what  particular  thing  was  it 
which  the  United  States  were  bound  to  do  and  did  not  perform. 

2.  If  the  petitioner  was  obliged  to  suspend  work  a  second  time  for 
the  space  of  two  months  by  the  failure  of  the  United  States  to  perform 
some  act  which  they  were  bound  to  but  did  not  perform,  then  state 
when  and  in  what  months  this  suspension  occurred,  and  what  particu- 
lar thing  it  was  which  the  United  States  did  not  perform  in  due  time. 

3.  State  how  long  after  the  suspension  of  the  work  by  Geiger  it 
was  before  the  United  States  officers  began  to  perform  their  part,  how 
long  they  were  in  doing  the  work,  and  how  long  after  they  had  fin- 
ished before  Geiger  resumed  work. 

4.  Where  were  Geiger  and  his  hands  during  the  suspension  ?  If 
they  were  absent  from  Fort  Washita,  state  how  long  they  were  ab- 
sent, and  did  they  return  before  the  work  was  ready  for  them  to  re- 
sume? 

5.  If  the  petitioner  was  obliged  to  suspend  work  a  third  time  for 
the  space  of  six  weeks  by  the  failure  of  the  United  States  to  perform 
some  act  which  they  ou^ht  to  have  performed,  then  state  particularly 
what  this  act  was,  and  m  what  months  the  suspension  occured. 

€.  State  when  the  United  States  officers  began  to  perform  their  part 
of  the  work ;  how  long  they  were  about  it ;  and  how  long  after  they 
had  finished  was  it  before  Geiger's  men  resumed  work. 

7.  Where  were  Mr.  Geiger  and  his  men  during  this  suspension  ?  If 
thej  left  Fort  Washita,  state  how  long  they  were  absent,  and  whether 
thej  returned  before  the  work  was  ready  for  them  to  resume. 

8«  If  the  petitioner  was  obliged  to  suspend  work  a  fourth  time  for 
the  space  of  three  or  four  months  by  the  failure  of  the  United  States 
to  perform  some  act  which  they  ought  to  have  performed,  then  state 
whikt  was  this  act,  and  in  what  month  the  suspension  occurred  ? 
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9.  State  when  the  United  States  offioen  began  on  this  occasion  t 
perform  their  part  of  the  work ;  how  lone  they  were  abont  it ;  am 
now  long  after  it  was  finished  was  it  before  Geiger's  men  resnme 
work? 

10.  Where  were  Mr.  Gteiger  and  his  men  dnring  this  suspension 
If  they  left  Fort  Washita,  state  how  long  they  were  absent,  an 
whether  they  returned  before  the  work  was  ready  for  them  to  resume 

CrosS'inierrogatories. 

1 .  Did  you  not  keep  Geiger  advised  of  the  times  the  work  wa 
ready  for  him,  during  the  various  absences  referred  to  in  the  fori 
going  interrogatories,  and  did  he  not  always  attend  promptly  on  sue! 
notices  being  given  ? 

2.  Was  it  not  less  expensive  to  Geiger  and  his  hands  to  return  1 
Fort  Smith  during  the  suspensions  of  work  than  to  remain  at  Foi 
Washita  ?  Would  the  government  be  benefited  by  their  remaininj 
at  Washita? 

^  3.  Beply  to  such  interrogatories  as  may  be  put  to  you  by  Geiger  c 
his  attorney  present. 

JOHN  M.  MoCALLA, 

Attorney  for  Oeiger. 

The  commission  of  these  interrogatories  appears  from  the  schedul 
hereto  annexed. 

0.  0.  BENTON,  Clerh. 
By  J.  A,  ENO,  DepiUy  Clerk. 


IN  THE  COURT  OF  CLAIMS. 

No.  1,665. 

William  Gbiqbr  vs.  Thb  Ukftbd  States. 

Interrogatoriea  to  be  proposed  to  witnesses  on  the  part  of  the  UnUt 

States. 

1.  Were  you  employed  by  the  petitioner  to  work  upon  thenei 
barrack  at  Fort  Washita ;  if  so,  when  were  you  so  employed  ? 

2,  During  your  employment,  was  the  work  at  any  time  snspendt^ 
for  the  want  of  materials,  such  as  building  stone,  or  lime,  or  by  ^ 
failure  of  the  carpenters  to  lay  a  floor  of  joists  ?  If  so,  state  how  oft^ 
the  work  was  suspended  ;  how  long  on  each  occasion  ;  and  in  whi 
months  these  suspensions  happened.  J 

^  a.  How  did  you  dispose  of  your  time  during  each  of  these  suspai 
sious  of  work ;  did  you  remain  at  Fort  Washita,  or  go  a«ray ;  wd 
YOU  entirely  idle,  or  did  you  do  any  work  of  any  kind  ;  if  you  workd 
did  you  earn  any  money? 

4,  Did  Mr.  Geiger  pay  you  wages  during  the  suspension  of  til 
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work ;  did  he  pay  your  board ;  for  how  long  a  time  and  at  what  rate 
did  he  pay  your  wi^es  and  board  during  each  of  these  fiuspensions  ? 

6.  Were  you  always  ready  and  upon  the  spot  to  go  to  work  as  soon 
as  the  materials  had  been  hauled  ?     I  mean  the  stone  and  lime. 

6.  Besides  the  suspensions  caused  by  the  failures  of  the  UDited 
States,  what  other  suspensions  of  the  work  happened  on  account  of 
the  season  and  other  causes  ?  And  state  how  long  in  all  you  were 
engaged  in  actually  working  on  the  building  ? 

JNO.  D.  Mcpherson, 

Depvity  SolioUor. 
Oroaa-interrogcUories. 

1 .  Had  not  Geiger  been  always  liable  to  be  called  on  to  resume 
work  at  Fort  Washita  during  the  suspensions,  could  he  not  have  had 
constant  employment  at  profitable  wages  for  himself  and  hands  ? 

2.  Did  he  not  require  you  to  keep  always  ready  to  go  to  Washita 
when  you  should  be  wanted  ;  and  did  yon  not  obey  all  his  calls  ? 

3.  Please  answer  such  interrogatories  as  may  be  put  to  you  by 
Geiger,  or  hii  attorney,  present. 

JNO.  M.  McOALLA, 

Attorney  for  Geiger. 

The  commission  of  these  interrogatories  appear  from  the  schedule 
hereto  annexed. 

0.  0.  BENTON,  Olerk. 
By  J.  A.  ENO,  Deputy  Clerk. 

Depositions  of  witnesses  taken  and  subscribed  before  me,  C.  C.  Ben- 
ton, clerk  of  the  circuit  court  within  and  for  the  county  of  Sebastian, 
in  the  State  of  Arkansas  ;  duly  commissioned  as  such  on  the  10th  day 
of  September,  1858,  at  the  city  of  Fort  Smith,  in  said  county  and  State, 
in  pursuance  of  a  commission  hereto  annexed,  and  to  be  read  as  evi- 
dence in  a  certain  cause  now  pending  in  the  Court  of  Claims  at  the  city 
of  Washington,  District  of  Columbia,  wherein  William  Geiger  is 

})laintiff  and  the  United  States  is  defendant.     On  the  part  of  the  de« 
endant : 

Deposition  of  Thomas  Vernon. 

Thomas  Vernon,  a  witness,  known  to  be  of  lawful  age,  being  to  me 
at  the  time  and  place  aforesaid  produced,  and  bein^  by  me  first  duly 
sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
in  regard  to  the  matters  in  controversy  in  the  suit  aforesaid,  did  then 
and  therC)  on  his  oath  aforesaid,  depose  as  follows,  to  wit : 

Interrogatory  1.  If  the  petitioner  was  delayed  in  his  work  on  the 
barrack  at  Fort  Washita  for  the  space  of  two  days  by  the  failure 
of  the  United  States  to  perform  some  act  which  they  were  bound  to 
perform,  then  state  in  what  month  this  delay  occurred,  and  what  par- 
ticular thing  was  it  that  the  United  States  was  bound  to  do  and  did 
not  perform. 
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Answer.  I  rdride  in  tbe  dty  of  Fort  Smithy  and  haye  within  the  last 
twelve  months.  My  occupation  is  that  of  a  carpenter ;  and  am  forty- 
six  years  of  age.  I  went  to  Fort  Washita  in  March,  1855,  about 
the  10th.  I  was  employed  by  Captain  French,  the  acting  quarter- 
master at  Fort  Smith,  to  do  so  and  to  take  charge  of  all  the  work  a1 
Fort  Washita.  When  I  arrived  at  Fort  Washita  I  saw  Mr.  Geiger^ 
who  had  several  hands  in  his  employ  and  all  idle;  and  it  wu 
some  three  days  before  they  were  able  to  go  at  work,  on  account  of  tlu 
rock  and  lime  not  being  hauled,  the  same  being  about  two  miles  froii 
said  garrison.  My  understanding  of  the  contract  between  the  Unitec 
States  and  Mr.  G^iger  was,  that  the  government  was  to  haul  the  rocl 
and  lime  from  the  quarry  and  kiln  to  the  place  of  building. 

Interrogatory  2.  If  the  petitioner  was  obliged  to  suspend  work  ( 
second  time  for  the  space  of  two  months  by  the  fiulure  oi  the  Unitec 
States  to  perform  some  act  which  they  were  bound  to  but  did  not  per 
form,  then  state  when  and  in  what  months  this  suspension  occurred 
and  what  particular  thing  it  was  which  the  United  States  did  not  per 
form  in  due  time. 

Answer.  The  petitioner  was  obliged  to  suspend  work  a  second  timi 
for  the  space  of  two  months  or  more  on  account  of  there  not  bein( 
joists  and  other  timbers  necessary  on  hand,  as  also  brick  for  pillars  am 
chimneys.  This  suspension  was  some  time,  as  well  as  I  can  recollect 
in  July ;  1855 ,  and  until  about  the  middle  or  last  of  September  of  the  sami 
year.  As  I  understand  the  contract  made  by  the  XTnited  States  witl 
Geiger,  they  were  to  furnish  or  provide  the  materials  for  the  carpen 
ter  work  so  that  said  Geiffer  would  not  be  delayed  in  his  work. 

Interrogatory  3.  State  how  long  after  the  suspension  of  the  work  b] 
Geiger  it  was  before  the  United  States  officers  oegan  to  perform  thei; 
part ;  how  long  they  were  in  doing  the  work ;  and  how  long  afte 
they  had  finished  before  Geiger  resumed  work. 

Answer.  The  officers  had  contracted  with  certain  persons  for  th 
materials  (timber  and  brick)  some  time  before  the  suspension  by  Geigei 
which  they  failed  to  deliver  as  per  said  contract.  There  was  no  dela] 
on  the  part  of  the  carpenters,  except  for  want  of  material. 

Interrogatory  4.  W  here  were  Geiger  and  his  hands  during  the  6U£ 
pension  ?  If  they  were  absent  from  Fort  Washita,  state  how  1oq| 
they  were  absent ;  and  did  they  return  before  the  work  was  ready  io 
them  to  resume  ? 

Answer.  Geiger  and  his  hands  were  not  at  Fort  Washita  during  thi 
time.  I  think  they  were  gone  some  two  months  or  more,  and  tha 
they  returned  just  about  the  time  the  the  work  was  ready  for  them  t 
resume. 

Interrogatory  6.  If  the  petitioner  was  obliged  to  suspend  work 
third  time  for  the  space  of  six  weeks  by  the  failure  of  the  U  nited  State 
to  perform  some  act  that  they  ought  to  have  performed,  then  atat 
particularly  what  this  act  was,  and  in  what  months  this  suspensioi 
occurred. 

Answer.  I  do  not  know  whether  it  was  the  fault  of  the  Unite 
States  or  Mr.  Geiger  at  the  third  suspension,  but  that  it  was  col< 
weather  and  the  teamsters  in  employ  of  government  would  not  bai] 
rock  for  the  building.    I  think  it  was  some  five  or  six  weeks  that  Ml 
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Oeiger  and  his  hands  yRere  detained  hj  not  having  the  rock  hauled. 
This  suspension  was  from  about  the  last  of  December,  1855,  to  about 
the  20th  of  February,  1856. 

Interrogatory  6.  State  when  the  United  States  officers  began  to  per- 
form their  part  of  the  work,  how  long  they  were  about  it,  and  bow 
long  after  they  had  finished  was  it  before  G^iger's  men  resumed  work. 

Answer.  I  think  the  officers  were  doing  all  they  could  the  whole 
time  I  was  there  to  forward  on  the  work,  and  were  about  all  the  time, 
and  as  soon  as  the  material  was  on  the  ground  Geiger's  men  com- 
menced work. 

7th  interrogatory.  Where  were  Mr.  Gteiger  and  his  men  during  this 
suspension  ?  If  they  left  Fort  Washita,  state  how  long  they  were 
absent,  and  whether  they  returned  before  the  work  was  ready  for  them 
to  resume. 

Answer.  Mr.  Geiger  came  to  Fort  Smith  with  me,  as  also  one  of  his 
men,  for  the  purpose  of  getting  money  to  pay  off  his  hands  ;  the  rest 
of  his  hands,  about  eight  in  number,  remained  at  Fort  Washita. 

8th  interrogatory.  If  the  petitioner  was  obliged  to  suspend  work  a 
fourth  time  for  the  space  of  three  or  four  months  by  the  failure  of  the 
United  States  to  perform  some  act  which  they  ought  to  have  per- 
formed, then  state  what  this  act  was,  and  in  what  month  the  suspen- 
sion occurred. 

Answer.  Yes ;  the  work  was  suspended  on  or  before  the  first  of 
July,  1856,  for  the  want  of  lathing  nails  which  the  government  was 
to  furnish. 

9th  interrogatory.  State  when  the  United  States  officers  began  on 
this  occasion  to  perform  their  part  of  the  work ;  how  long  they  were 
about  it,  and  how  long  after  it  was  finished.  Was  it  before  Gteiger's 
men  resumed  work  ? 

Answer.  I  don't  know  when  the  United  States  officers  began  to 
perform  their  work  on  this  occasion  ;  I  know  that  as  soon  as  they  were 
ready  for  Geiger  to  go  to  work  he  did  so. 

Iftth  interrogatory.  Where  were  Mr.  Geiger  and  his  men  during  the 
wispension  ?  If  they  left  Fort  Washita,  state  how  long^  they  were 
absent,  and  whether  they  returned  before  the  work  was  ready  for  them 
to  resume. 

Answer.  Mr.  Geiger  and  his  men  were  at  Fort  Washita  during  this 
suspension, 

Oro89-examined. 

1st  interrogatory.  Did  you  not  keep  Mr.  Geiger  advised  of  the  times 
the  work  was  ready  for  him  during  the  various  absences  referred  to  in 
the  foregoing  interrogations  ?  and  did  he  not  always  attend  promptly 
on  each  notice  being  given  ? 

Answer.  I  gave  him  notice  of  the  different  times,  and  he  was 
always  ready. 

2d  interrogatory.  Was  it  not  less  expensive  to  Giger  and  his  hands 
to  return  to  Fort  Smith  during  the  suspension  of  work  than  to  re- 
main at  Fort  Washita  ?  Would  the  government  be  benefited  by 
their  remaining  at  Washita  ? 
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Answer.  I  think  that  the  expenses  would  have  heen  about  tbe 
same,  the  cost  of  living  there  being  aboat  twenty-five  dollars  per 
month,  and  the  expense  of  living  at  Fort  Smith  is  abont  twelve  dol- 
lars per  month,  and  the  expense  of  coming  from  Fort  Washita  and 
returning  is  about  fifty  dollars  ;  I  do  not  think  that  the  government 
would  have  been  benefited  by  Geiger  and  his  hands  being  present  at 
any  time  during  these  several  suspensions.  Further  deponent  saith 
not. 

THOMAS  VERNON. 

Not  being  able  to  complete  the  depositions  in  this  cause  this  day, 
the  taking  of  the  same  stands  adjourned  until  to-morrow  morning  at 
8  o'clock. 

0.  C.  BENTON,  GUrh. 
By  J.  A.  ENO,  Deputy  Clerk. 

Saturday  morning,  8  o'clock,  September  11,  1858.  Met  pursuant 
to  adjournment.  No  witnesses  appearing  this  day,  the  same  stands 
adjourned  until  Monday  morning  next,  at  8  o'clock. 

0.  C.  BENTON,  Glerk. 
By  J.  A.  ENO,  Deputy  Clerk. 

Monday  morning,  8  o'clock,  September  13, 1858.  Met  pursuant  to 
adjournment.  No  witnesses  appearing  this  day,  the  same  stands  ad- 
journed until  Tuesday  morning  next,  at  8  o'clock. 

C.  0.  BENTON,  Clerk. 
By  J.  A.  ENO,  Deputy  Clerk. 

Tuesday  morning,  8  o'clock,  September  14,  1858.  Met  pursuant  to 
adjournment. 

Deposition  of  Joseph  Knoble, 

Joseph  Enoble,  a  witness  known  to  me  to  be  of  lawful  age,  being  to 
me  at  the  time  and  place  aforesaid  produced,  and  being  by  me  first 
duly  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  regard  to  the  matters  in  controversy  in  the  suit  aforesaid, 
did  then  and  there,  on  his  oath  aforesaid,  depose  as  follows,  to  wit: 

I  live  in  the  city  of  Fort  Smith,  Sebastian  county,  and  have  for  the 
past  year.  I  am  a  stone-mason  by  trade,  and  am  thirty-three  years 
of  age.  I  have  no  interest  in  this  suit,  either  directly  or  indirectly, 
and  am  in  no  way  related  to  the  claimant  in  this  cause. 

1st  interrogatory.  Were  you  employed  by  the  petitioner  to  work 
upon  the  new  barrack  at  Fort  Washita;  if  so,  when  were  you  so  em- 
ployed ? 

Answer.  I  was  employed  by  the  petitioner  to  work  on  the  barrack 
at  Fort  Washita  on  the  14th  day  of  November,  1854.  Commenced 
work  and  quit  work  in  December,  1856;  on  or  about  the  15th  day. 

2d  interrogatory.  During  your  employment  was  the  work  at  any 
time  suspended  for  the  want  of  materials,  such  as  building  stone  or 
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lime,  or  by  the  failure  of  the  carpenters  to  lay  a  floor  of  joists.  If  so, 
state  how  often  the  work  was  suspended,  how  long  on  each  occasion, 
and  in  what  month  these  suspensions  happened. 

Answer.  There  were  twice  that  the  work  was  suspended  for  the 
want  of  having  the  rock  and  lime  hauled  to  the  place  of  building; 
first  time  in  March,  1856,  about  three  days;  second  time  in  October, 
1855,  four  days,  for  the  want  of  rock.  The  work  was  suspended  for 
want  of  carpenter's  work  twice;  the  first  time  from  June  30,  1856, 
to  September  12,  1865.  Second  time  from  October  28,  1865,  to 
NoTember  21,  1866.  There  was  plenty  of  rock  quarried,  and  plenty 
of  lime  burnt,  and  the  cause  of  the  suspension  of  the  work  was  because 
the  same  was  not  hauled  to  the  building. 

3d  interrogatory.  How  did  you  dispose  of  your  time  during  each  of 
the  suspensions  of  work  ?  Did  you  remain  at  Fort  Washita  or  go 
away?  Were  you  entirely  idle,  or  did  you  do  any  work  of  any  kind? 
If  yon  worked,  did  you  earn  any  money  ? 

Answer.  I  was  idle,  and  at  Fort  Washita  during  the  time  we  were 
oat  of  rock  and  during  the  suspension  of  time  for  want  of  the  carpen- 
ter's work.  On  the  first  occasion  I  returned  to  Fort  Smith,  but  was 
not  engaged  in  any  work,  holding  myself  in  readiness  to  go  to  Fort 
Washita  at  any  time  that  Mr.  Q^iger  might  call  on  me,  and  the  second 
time  I  remained  at  Fort  Washita.  I  did  not  earn  any  money  during 
either  of  these  intervals. 

4th  interrogatory.  Did  Mr.  Geiger  pay  you  wases  during  the  sus- 
pension of  the  work  ?  Did  he  pay  your  board  r  For  how  long  a 
time  and  at  what  rate  did  he  pay  you  wages  and  board  during  each  of 
these  suspensions  f 

Answer.  Mr.  Ghiger  paid  me  the  same  wages  for  the  time  of  sus- 
pension of  the  work  as  while  at  work ;  also  paid  my  board  during  the 
same  time.  I  do  not  know  what  it  cost  Mr.  Geiger  to  board  me,  but 
that  he  employed  a  cook  and  kept  a  mess.  Provisions  were  worth  as 
follows :  coffee,  26  cents  per  pound ;  flour,  $8  per  100  pounds ;  bacon, 
about  20  cents  per  pound  ;  sugar,  33^  cents  per  pound  ;  and  while  at 
Fort  Smith  he,  the  said  Geiger,  paid  my  board,  which  was  about  $12 
per  month.    My  wages  were  $3  per  day.    I  was  foreman  of  the  work. 

5th  interrogatory.  Were  you  always  ready,  and  upon  the  spot,  to 
go  to  work  80  soon  as  the  materials  had  been  hauled — I  mean  the 
stone  and  lime  ? 

Answer.  I  was  always  ready. 

5th  interrogatory.  Besides  the  suspensions  caused  by  the  failures  of 
the  United  States,  what  other  suspension  happened  on  account  of  the 
season  and  other  causes ;  and  state  how  long,  in  all,  you  were  actu- 
ally engaged  in  working  on  the  building  ? 

Answer.  I  think  I  lost  about  11  days  on  account  of  lumber  to  make 
the  mortise-bed,  scaffolding,  &c.,  and  14  days  on  account  of  the 
inclemency  of  the  weather.  I  was  engaged  from  the  commencement 
of  the  building  to  its  completion,  so  far  as  Mr.  Geiger  was  concerned, 
with  the  exception  of  the  time  of  suspension  of  the  work,  as  abovo 
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stated.  In  addition  to  the  time  lost  in  consequence  of  the  saspension 
of  work,  as  above  stated,  there  was,  from  the  last  of  June,  1856^  to 
the  last  of  September  of  same  year,  a  suspension  of  time  on  account 
of  not  haying  nails  for  lathing ;  and  that  said  G^iger  paid  me  wages 
and  board  during  said  time ;  during  the  rest  of  the  time  I  was  at 
work,  with  the  exception  of  four  days  days,  when  I  was  sick,  which 
Mr,  Geiger  did  not  pay  me  wages  for.  I  worked  from  the  14th  of 
November,  1854,  to  about  the  15th  of  March,  1855 ;  and  from  the 
lt9h  of  March,  1855,  to  about  the  30th  of  June,  1855  ;  and  from  the 
12th  of  September,  1855,  to  about  the  5th  of  October,  1855 ;  and 
from  the  9th  of  October,  1855,  to  the  28th  of  October,  1855 ;  and 
from  the  21st  of  November,  1855,  to  June  30,  1856 ;  and  from  the 
30th  of  September,  1856,  to  about  the  15th  of  December,  1856, 

Ist  cross-interrogatory.  Had  not  Gteiger  been  always  liable  to  be 
called  on  to  resume  work  at  Fort  Washita  during  the  suspension, 
could  he  not  have  had  constant  employment,  at  profitable  wages, 
for  himself  and  hands  ? 

Answer.  He  could.  ^ 

2d  cross-interrogatory.  Did  he  not  require  you  to  keep  always 
ready  to  go  to  Washita  when  you  should  be  wanted,  and  did  not  you 

obey  all  his  calls  ?  :.        .    ,  v       n  j 

Answer.  I  was  always  ready,  and  went  whenever  he  callea  on  me, 
and  could  not  engage  in  any  other  work  on  account  of  my  engagement 

with  him.  ^  .       ^  _.  .         ■«.,  -., 

3d  cross-interrogatory,  (by  Mr.  Geiger.)  How  many  times  did  Mr. 

Geiger  have  to  come  from  Fort  Washita  to  Fort  Smith  on  account  of 

the  suspension  of  the  work  at  that  place  ? 
Answer.  About  six  times ;  it  would  take  sonae  ten  days  to  perform 

the  trip,  at  an  expense  of  about  $25  for  each  trip. 

^'  ^  JOSEPH  KNOBLE. 

[Not  having  time  to  complete  these  depositions,  the  same  are  ad- 
journed until  to-morrow  morning  at  8  o'clock.] 

Wednesday  morning,  8  o'clock,  met  pursuant  to  adjournment. 

JDqxmtion  of  Jacob  Ziegenbein. 

Jacob  Ziegenbein,  a  witness  known  to  me  to  be  of  lawful  age,  being 
to  me  at  the  time  and  place  aforesaid  produced,  and  being  by  me  first 
duly  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  regard  to  the  matters  in  controversy  in  the  suit  aforesaid, 
did  then  and  there,  on  his  oath  aforesaid,  depose  as  follows,  to  wit: 

I  live  in  the  city  of  Fort  Smith,  and  have  the  past  12  months;  my 
occupation  is  that  of  a  stone-mason,  and  am  35  years  old. 

Answer  to  1st  interrogatory.  I  was  employed  by  Mr.  Gteiger  to 
work  upon  the  new  barracks  at  Fort  Washita  about  the  1st  of  JMo- 
vember,  1854.    I  worked  for  said  Geiger  about  seven  or  eight  days, 
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when  I  was  taken  sick,  and  returned  to  Fort  Smith,  where  I  remained 
until  about  the  10th  of  September,  1856. 

Answer  to  2d  interrogatory.  During  the  time  I  was  with  said 
Geiger  there  were  twice  we  had  to  stop  work  on  account  of  the  car- 
penter's work  not  having  been  done.  The  first  time  was  on  account 
of  the  joists  not  being  put  in,  and  we  were  detained,  to  the  best  of  mj 
recollection,  from  work  some  three  or  four  weeks,  which  was  from 
some  time  of  the  last  of  September,  1855,  to  October  of  the  same 
jear.  The  second  time  was,  to  the  best  of  mj  recollection,  on  account 
of  the  joists,  or  some  of  them,  not  being  in,  and  was,  I  think,  about 
two  weeks.  There  was  also  another  time  that  Gkiger  was  obliged  to 
fiQspend  work  on  account  of  there  being  no  lathing  nails  on  nand ; 
this,  I  think,  was  in  the  spring  of  1856  ;  cannot  say  how  long  a  time. 
I  do  not  know  of  my  own  knowledge  of  any  other  times  that  Geiger 
had  to  suspend  work.  I  was  sick  a  portion  of  the  time,  and  at  Fort 
Smith,  while  in  Geiger's  employ. 

Answer  to  3d  interrogatory.  During  the  first  suspensi  n  of  work, 
I  remained  at  Fort  Washita  with  the  other  hands,  and  was  entirely 
idle  all  of  the  time.  The  second  time  the  same,  and  the  third  time 
I  came  to  Fort  Smith,  at  which  time  I  quit  work  for  said  Q^iger. 
Mr.  (Jeiger  could  not  and  did  not  pay  me  my  wages,  as  by  our  con- 
tract, for  some  nine  months  after  I  quit  work. 

Answer  to  4th  interrogatory.  Mr.  Geiger  did  not  pay  me  wages 
daring  these  suspensions,  but  boarded  me.  I  do  not  know  how  much 
it  cost  Geiger  to  board  me  during  these  suspensions,  but  that  pro- 
visions were  very  high  during  the  time  I  was  at  Fort  Washita ;  he 
paid  my  board  for  some  five  or  six  weeks'  time. 

Answer  to  6th  interrogatory.  I  was  not  there  at  any  time  when 
rock  and  lime  was  needed  to  be  hauled ;  but,  as  before  stated,  was 
absent  on  account  of  sickness  for  some  seven  or  eight  days  after  com- 
znencing  to  September,  1855. 

Answer  to  6th  interrogatory.  In  the  winter  of  1856  and  1856, 
Geiger  and  all  of  the  hands  stopped  work  about  three  or  four  weeks, 
on  account  of  the  inclemency  of  the  weather.  I  cannot  tell  exactly 
how  long  I  was  actually  engaged  in  working  on  the  barracks  at  Fort 
Washita,  but  think  from  one  hundred  and  twenty-five  to  one  hundred 
and  thirty  days. 

Orosa-examined. 

Answer  to  1st  cross-interrogatory.  I  do  not  know  that  Geiser  was 
liable  at  any  time  to  be  called  upon  to  resume  work  during  the  sus^ 
pensions  before  mentioned,  but  was  always  ready  to  commence  work 
whenever  the  carpenter's  work  was  ready  for  him.  Geiger  could  have 
bad  plenty  of  work  in  Fort  Smith  during  the  time  he  was  compelled 
to  be  at  Fort  Washita,  and  at  profitable  wages. 

2d  interrorgatory. 

Answer.  Mr.  Gt^iger  always  required  me  to  be  in  readiness  to  go  to 
work  at  any  time  I  should  be  called  on,  and  I  always  obeyed  his  com- 
mands. 

3d  interrogatory.  Did  not  Geiger  sustain  a  heavy  loss  on  account 
Rep.  0.  0.  242- — 3 
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of  credit,  and  tlie  gnspengions  of  work  at  Fort  Wasbita,  by  bar- 
ing to  borrow  considerable  sums  of  money,  as  well  as  being  delayed 
with  his  hands  ? 

Answer.  I  think  he  did, 

4th  interrogatory.  Did  Mr.  G^iger  send  out  his  hands  at  any  time 
to  help  the  teamsters  load  the  rock  at  the  quarry,  for  the  purpose  of 
progressing  with  the  mason  work  ?  If  so,  how  long  were  they  so 
employed  ? 

Answer.  Wheneyer  the  wagons  went  out  to  haul  rock,  Mr.  Gteiger 
sent  out  hands  to  help  load.  This  was  done  by  Geiger  all  the  time  I 
was  there,  and  was  done,  as  I  understood,  for  the  purpose  of  progress- 
ing with  the  work. 

6th  interrogatory.  Was  Gkiger  bound  by  the  contract  to  help  load 
the  rock  ? 

Answer.  Having  neyer  seen  the  contract,  I  do  not  know.  Further 
deponent  saith  not. 

JACOB  ZIEGENBBIN, 

C.  C.  BENTON,  Clerk. 
By  J.  A.  ENO,  Deputy  Clerk. 

Deposition  of  George  Hinch. 

George  Hinch,  a  witness,  known  to  me  to  be  of  lawful  age,  being 
to  me  at  the  time  and  place  aforesaid  produced,  and  being  by  me  first 
duly  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  regard  to  the  matter  in  controyersy  in  the  suit  aforesaid, 
did  then  and  there,  on  his  oath  aforesaid,  depose  as  follows^  to  wit : 

I  reside  in  the  city  of  Fort  Smith,  in  Arkansas,  and  haye  for  the 
last  twelve  months  past.  My  occupation  is  that  of  a  wagoner,  and 
am  seyenty-seyen  years  of  age, 

1st  interrogatory. 

Answer.  I  was  employed  by  Mr.  Geiger  to  work  on  the  new  barrack 
at  Fort  Washita,  and  left  Fort  Smith  on  the  first  of  Noyember,  1854. 

2d  interrogatory. 

Answer.  During  the  time  I  was  in  the  employment  of  Mr.  Geiger, 
the  work  was  suspended  three  different  times.  First,  on  account  of 
there  being  no  rock  hauled,  which  was,  to  the  best  of  my  recollection, 
in  the  spring  of  1855.  I  do  not  recollect  how  long  Mr.  Geiger  re- 
mained idle  at  this  time.  The  second  suspension  was  on  account  of 
the  carpenter  work.  I  mean  that  there  was  no  lumber  there,  such  as 
plank  and  joist,  which  were  necessary  in  order  for  Mr.  Geiger  to  pro- 
ceed with  his  work.  1  do  not  recollect  when  this  suspension  of  work 
happened,  but  think  it  was  in  the  summer  of  1855  ;  neither  do  I  rec- 
ollect how  long  a  time  it  was  before  the  carpenters  were  ready  for 
Geiger.  The  third  suspension  of  the  work  was  on  account  of  the 
brick  for  building  the  chimneys  and  pillars  to  said  barrack  not  being 
there.  This  suspension  was  from  the  middle  or  last  of  July,  1855, 
to  about  the  first  of  October,  1855. 

3d  interrogatory. 

Answer.  During  the  suspension  of  the  first  and  second  times, 
was  all  the  time  engaged  in  helping  the  teamsters  load  the  rock 
at  the  quarry,  and  m  quarrying  rock  while  they  were  gone.    On 
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the  third  time,  I  quit  work  for  Mr.  Geiger,  and  went  to  work  for  gov- 
erDmeDt.  I  was  at  Fort  Washita  all  the  time.  I  worked  all  the  time 
of  these  suspensions,  and  looked  to  Mr.  Geiger  for  my  pay. 

4th  interrogatory. 

Answer.  Mr,  Geiger  paid  me  for  all  the  time  I  was  with  him,  which 
was  from  the  time  I  commenced  for  him  until  the  third  suspension  of 
his  work,  and  he  also  hoarded  me  as  well  as  all  his  hands.  Geiger 
paid  me  twenty  dollars  per  month.  I  do  not  know  what  it  cost  Mr. 
Geiger  to  board  one  per  month,  but  provisions  of  all  kinds  were  very 
high  during  the  whole  time. 

6th  interrogatory. 

Answer.  I  was  always  on  the  spot  and  at  work. 

6th  interrogatory. 

Answer.  I  think  there  was  some  three  or  four  days  the  last  of  Feb- 
ruary, 1855,  we  had  to  stop  work  on  account  of  cold  weather.  I  was 
at  work  ior  Mr.  Geiger,  on  the  building  and  in  the  quarry,  some  little 
oyer  eight  months. 

Cross-eaoamined. 

Ist  interrogatory. 

Answer.  Mr.  Geiger,  to  the  best  of  my  understanding,  was  liable 
to  go  to  work  when  the  other  work  was  ready.  I  think  Mr.  Geiger 
conld  have  been  profitably  engaged  as  well  as  his  hands. 

2d  interrogatory. 

Answer.  I  was  at  Fort  Washita  the  whole  time,  and  at  work  for 
6eifi;er,  and  did  whatever  I  was  directed. 

3d  interrogatory.  Was  there  any  complaint  among  Mr.  G^iger's 
hands  because  he  did  not  pay  them  according  to  his  and  their  con- 
tract, and  did  they  not  often  refuse  to  work  on  said  account  ? 

Answer.  There  was  considerable  complaint  among  Mr.  Geiger's 
hands  because  he  did  not  pay  them,  and  oftentimes  were  careless 
about  going  to  work. 

4th  interrogatory.  How  many  hands  did  Mr.  Geiger  have  employed 
to  work  on  the  building  ? 

Answer.  From  twelve  to  fifteen. 

5th  interrogatory.  Did  Mr.  Geiger  pay  his  hands  wages  and  board 
them  during  these  suspensions  ? 

Answer.  I  know  he  (Geiger)  paid  all  his  hands  that  were  at  work 
by  the  month,  and  boarded  all. 

6th  interrogatory.  How  long  was  Mr.  Geiger  in  finishing  his  con- 
tract on  said  building  ? 

Answer.  To  the  best  of  my  knowledge  he  was  some  time  over 
three  years. 

7th  interrogatory.  Could  he  have  completed  his  contract  in  less  time 
if  he  had  not  been  detained  by  the  failure  on  the  part  of  govern- 
ment to  do  their  work  ?  and,  if  so,  how  long  would  it  have  taken  him? 

Answer.  He  could  have  completed  his  work  in  less  time  if  he  had 
not  been  detained ;  I  think  in  less  than  one-third  of  the  time, 
from  the  hands  he  had  employed. 

Farther  deponent  saith  not. 

GEORGE  HINOH. 
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State  of  Arkansas,  County  of  Sehastian^  sa : 

On  this  10th,  11th,  13th,  14th,  and  16th  days  of  September,  A.  D. 
1868,  personally  came  Thomas  Vernon,  Jo8eph|Knoble,  Jacob  Zeingen- 
bein  and  George  Hinch,  the  witnesses  within  named,  and  after  having 
been  first  sworn  to  tell  the  truth,  the  whole  truth,  And  nothing  but 
the  truth,  the  questions  contained  in  the  within  depositions  were 
written  down  by  me  and  then  proposed  by  me  to  the  witness,  and  the 
answers  thereto  were  written  down  by  me  in  the  presence  of  the  wit- 
ness, who  then  subscribed  the  deposition  in  my  presence.  The  depo- 
sitions  of  Thomas  Yernon,  Joseph  Knoble,  Jacob  Ziengenbein  and 
George  Hinch,  were  taken  at  the  request  of  the  solicitor  of  the  Court 
of  Claims  on  the  part  of  the  United  States,  to  be  used  in  the  investi- 
gation of  a  claim  against  the  United  States,  now  pending  in  said  Court 
of  Claims,  in  the  name  of  William  Geiger  against  the  United  States. 

The  adverse  party  was  notified,  did  attend,  and  did  not  object  only 
by  cross-interrogatories. 

0.  C.  BENTON,  Ol&rh. 
By  J.  A.  ENO,  Deputy  Clerk. 

Clerk's  fees $50  00 

Witness' fees 4  00 


54  00 


State  of  Arkansas,  County  of  Sebastiany  as : 

I,  C.  C.  Benton,  clerk  of  the  circuit  court  within  and  for  the  county 
and  State  aforesaid,  do  hereby  certify  that  the  above  is  a  true,  com- 
plete, and  perfect  statement  of  the  transactions  and  proceedings  in  the 
above  entitled  cause  as  the  same  appears  hereunto  annexed. 
r  -1  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 
\h.  B.J  ^j^jg  jg^j^  .      ^f  September,  A.  D,  1858. 

C.  C.  BENTON,  Clerk. 
By  J.  A.  ENO,  Dej^y  Clerk. 


Deputy  Solicitor  to  the  Quartermaster  General. 

Office  Solicitor  Court  Cladis, 

May  14,  1858. 

Gebteral  :  I  respectfully  enclose  herewith  a  copy  of  the  petition  of 
Wm.  Geiger,  asking  indemnification  for  losses  incurred  in  conse- 
quence of  delays  caused  by  the  failure  of  the  United  States  to  furnish 
materials  and  perform  their  part  of  the  work  on  the  new  barracks  at 
Fort  Washita,  for  which  he  nad  contracted  to  build  walls,  &c.  This 
was  in  1554,  '56,  '56. 

I  also  enclose  memoranda  of  points  upon  which  information  is  espe- 
cially desired^  and  respectfully  suggest  that  if  the  information  be  not 
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on  the  files  of  your  office,  the  officers  in  charge  of  the  work  be  called 
on  for  report. 
Very  respectfally, 

JNO.  D.  Mcpherson. 

Major  General  Jbsup,  Untied  States  Army. 

Mr.  Geiger  was  contractor  for  building  walls  and  chimneys  and 
plastering  new  barracks  at  Fort  Washita.  The  United  States  were 
to  do  all  the  carpenter's  work,  and  to  haul  stone  and  lime  and  other 
materials. 

It  is  alleged  by  Geiger  that  the  United  States  did  not  do  their  part 
promptly  ;  that  he  was  delayed  by  the  failure  to  lay  the  joists  and  to 
had  stone,  &c. ;  that  he  was  delayed  four  several  times,  yiz :  for  two 
days,  for  two  months,  for  six  weeks,  and  for  three  or  four  months. 

The  suspension  for  these  times  is  proved  by  Thomas  Vernon,  arch- 
itect. 

Geiger  alleges  that  he  kept  his  entire  force  of  hands  (13)  under  pay 
during  the  whole  of  this  suspension,  and  claims  for  the  loss  thus  in- 
cnrred,  besides  other  losses  not  necessary  to  mention. 

It  is  desired  to  know  how  far  the  statement  is  true. 

How  long  after  the  walls  were  ready  for  the  joists  was  it  before  the 
joists  were  laid?  After  the  stone  was  quarried  by  Geiger,  how  long 
was  it  before  enough  was  hauled  to  keep  his  men  at  work?  How 
many  times  did  the  supply  fail  ?  Was  he  always  ready  when  the 
Bupply  came  ? 

Was  no  arrangement  made  with  Geiger  about  this  delay  ?  Was  he 
left  in  daily  expectation  from  day  to  day  for  one,  two,  three  or  four 
months  at  a  time  of  being  able  to  go  on  with  his  work  ?  Was  no 
warning  given  him,  or  had  he  not  reason  himself  to  know  that  he  had 
better  discharge  his  hands  until  work  was  ready?  Was  he  really 
Qnder  the  necessity  of  keeping  his  men  idle  for  such  long  periods  as 
those  above  stated?  Did  he  never  complain,  and  if  he  did  complain 
what  conversation  passed  on  such  occasions  ? 

On  the  whole,  the  transaction  as  stated  by  the  petitioner,  is  not  in 
accordance  with  the  ordinary  course  of  business,  nor  is  any  sufficient 
canse  assigned  for  any  such  extraordinary  deviation. 

The  mea  went  home  to  Fort  Smith  three  times  during  the  suspen- 
eions.  It  is  not  to  be  credited  that  Geiger  would  suffer  every  one  of 
them,  (13,)  vnthoxU  exception^  to  lie  idle  at  their  own  houses  and  pay 
their  board  there  for  three  months  at  a  time. 

The  officers  in  charge  of  the  work  can  no  doubt  throw  light  on  this 
transaction. 

J.  D.  McPHERSON,  Deputy  Solicitor. 


Quartermaster  General  to  the  Deputy  Solicitor. 

Quartermaster  General's  Office 
Washington  Gityj  May  22,  1858. 

Sir  :  You  are  respectfully  informed,  in  answer  to  your  letter  of  the 
14th  instant,  which  covered  a  copy  of  William  Geiger's  petition,  ask- 
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ing  indemnification  for  losses  incurred  by  him  while  engaged  in  build- 
ing a  barrack  at  Fort  Washita,  that  the  information  you  seek  cannot 
be  obtained  in  this  oflSce.  The  officers  who  performed  duty  in  the 
quartermaster's  department  at  Fort  Washita,  daring  the  time  em- 
braced in  Mr  Geiger's  petition,  have  been  called  upon  for  reports  in 
the  case,  which,  as  soon  as  they  are  received,  will  be  referred  to  you 
in  compliance  with  your  request. 

Very  respectfully,  your  obedient  servant, 

TH.  S   JESUP, 
Quartermaster  General. 
John  D.  McPhbrson,  Esq., 
Assistant  Solicitor  Court  of  Claims, 


Deputy  Sdidtor  to  the  Quartermaster  General. 

Office  of  Solicitor  Court  Claims, 

October  21,  1858. 

General  :  Under  date  of  May  21, 1858, 1  was  informed  that  officers 
of  your  department  had  been  called  upon  for  reports  in  relation  to  the 
claim  of  William  Geiger  for  indemnity  for  loss  by  delays  in  building 
barracks  at  Fort  Washita,  copies  of  which  reports  would  be  sent  me. 

If  any  have  been  received  I  would  be  obliged  for  copies  authenti- 
cated to  be  laid  before  the  court. 
Very  respectfully, 

JNO.  D.  Mcpherson, 

Deputy  Solicitor, 
Mai.  Gen'l  Jbsup, 

Quartermxister  General^  U.  S.  Army. 


Quartermaster  General  to  the  Deputy  Solicitor. 

Quartermaster  General's  Office, 

Washington,  October  30, 1858. 

Sir  :  In  compliance  with  the  request  contained  in  your  letter  of  14th 

May  and  of  the  21st  inst.,  the  enclosed  information  has  been  obtained 

frofm  the  several  indicated  sources,  and  is  transmitted  for  the  use  of 

the  Court  of  Claims  in  the  case  of  Wm.  Geiger  vs.  The  United  States. 

Very  respectfully,  your  obedient  servant, 

TH.  S.  JESUP, 
Quartermaster  General. 
Jno.  D.  McPherson,  Esq., 

Deputy  Solicitor  Court  of  Claims ,  Washington,  D.  C. 


Report  of  Lieut.  D.  P.  Hancock. 

Camp  near  Fort  Leavenworth,  May  31,  1858. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter? 
dated  Ma^  21,  1868,  enclosing  a  set  of  questions  referring  to  a  claim 
of  one  Geiger  against  the  United  States. 
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I  am  sorry  to  say  that,  althongh  the  claimant  was  paid  finally  by 
myself,  I  can  give  you  no  information  on  any  of  the  points  desired.  I 
do  not  think  he  did  any  work  while  I  was  at  the  post.  I  think,  how- 
ever, that  he  was  delayed  some  four  or  five  months  after  I  came  to  the 
fofit  before  he  received  his  money,  and  I  believe  for  a  long  time  before 
came  to  the  post.  Mr.  Geiger  got  a  full  affidavit  of  all  the  informa- 
tion I  possessed  on  the  subject  several  months  ago,  and  if  you  will 
apply  for  that,  (I  presume  it  is  at  the  solicitor's,)  all  information 
that  concerned  bis  claim  that  I  knew  anything  about  is  contained  in 
it.  I,  myself,  am  aware  of  Mr.  Geiger  having  sold  orders  on  the 
A.  A.  Q.  M.  lor  quite  large  amounts  in  consequence  of  non-payments. 
I  have  now  with  me  no  paper  or  document  to  give  you  any  informa- 
tion on  the  points  required.  I  was  not  stationed  at  the  post  at  the 
time  he  was  building  the  barracks,  and  cannot  give  you  any  definite 
information  on  any  of  the  points  asked  for  in  the  letter.  I  refer  you 
again  to  my  affidavit  before  mentioned.  I  abo  refer  you  to  Major 
Hunt,  then  commanding  officer  at  Fort  Washita,  and  Lieut.  A.  L. 
Long,  second  artillery,  then  quartermaster  at  same  post,  both  now  be- 
longing to  the  third  column,  army  of  Utah,  and  also  to  Capt.  J.  H. 
Lendrum,  third  artillery,  also  quartermaster  when  the  barracks  were 
constructed. 

I  am  respectfully,  your  obedient  servant, 

D.  P.  HANCOCK, 
Second  LieiUencmt  Seventh  Infantry. 
Major  General  T.  S.  Jbssup, 

Quartermaster  General^  U.  8.  -4.,  Washington^  D.  O. 

A  true  copy  from  the  original  on  file  in  the  Quartermaster  General's 
office. 

W.  H.  GORDON, 
Chief  Clerk. 


Report  of  Lieutenant  J.  JET.  Lendrum. 

Presidio  of  San  Frakcisoo,  California,  July  4,  1858. 

General  :  I  have  the  honor  to  make  the  following  statement  in 
answer  to  your  letter  of  May  21st,  1858,  received  on  the  19th  of  June, 
in  reference  to  a  claim  of  William  Geiger,  contractor  for  building 
barracks  at  the  post  of  Fort  Washita,  Choctaw  nation.  The  contract 
was  made  by  Captain  S.  G.  French,  assistant-quartermaster,  U.  S.  A., 
October  18th,  1854,  at  Fort  Smith,  Arkansas,  (184  miles  from  Fort 
Washita).  Geiger  was  delayed  in  his  work  on  account  of  the  post 
quartermaster  not  being  able  to  procure  lumber  to  follow  up  his 
(Geiger's)  work.  His  principal  workmen,  if  not  all,  were  brought 
from  Fort  Smith.  The  men  not  being  in  my  employ  I  have  no  means 
of  ascertaining  the  number  of  days  that  he  was  detained,  or  whether 
he  boarded  all  his  men  during  the  time.  At  different  times  1  know 
that  during  the  suspension  a  number  returned  to  Fort  Smith.  Geiger 
was  informed  by  me  on  several  occasions  about  the  time  that  lumber 
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would  be  received.  I  could  give  bim  no  positive  answer  about  exact 
time,  as  it  bad  to  be  bauled  a  long  distance,  and  tbe  probable  failure 
of  contractors. 

It  is  not  very  probable  that  he  would  have  kept  workmen  under 
pay  for  the  time  charged  or  claimed,  one,  ttooj  three,  or  four  months 
at  a  time.  There  was  no  time  that  they  were  idle  two  months  at  the 
post.  They  generally  returned  to  Fort  Smith.  I  consider  the  claim 
an  extraordinary  one. 

Very  respectfully,  your  obedient  servant, 

J.  H.  LENDRUM, 
Brevet  Captain  U.  8.  A. 

General  T.  S.  Jbsup, 

Quartermaster  General ^  U.  8.  A.j  Washington^  D.  C. 

A  true  copy  from  the  original,  on  file  in  the  Quartermaster  Gen- 
eral's  office. 

W.  H.  GORDON,  Chief  Clerh. 


in  the  court  of  claims. 

William  Gbioeb  vs.  Thb  United  States. 

claimant's  brief. 

The  Contract. 

On  the  18th  of  October,  1854,  William  Geiger  entered  into  a  con- 
tract, at  Fort  Smith  city,  with  Oap tain, French,  of  the  quartermaster's 
service,  to  erect  certain  parts  of  a  stone  barrack  at  Fort  Washita,  in 
the  Choctaw  nation,  180  or  200  miles  distant,  to  be  completed  by  the 
30th  June,  1866.  Geiger  was  to  build  the  walls  and  chimneys  of 
stone,  make  the  door  and  window  arches  of  brick,  rough-cast  the 
walls  outside,  and  plaster  them  inside,  and  was  to  quarry  the  rock 
and  burn  the  lime  on  or  near  the  military  reserve  of  the  garrison. 
The  government  was  to  haul  the  rock  and  lime  to  the  site,  and  fur- 
nish brick  for  the  arches,  and,  by  contracts  with  carpenters  and  other 
parties,  was  to  carry  on  the  other  parts  of  the  work  pari  passu  with 
Geiger.     (See  contract,  pages  4  and  22.) 

Performance  of  contract  by  daimant. 

About  the  1st  of  November,  1864,  Geiger,  with  thirteen  workmen, 
proceeded  to  Fort  Washita,  and  commenc^  his  operations  by  quarry- 
ing rock  and  burning  lime,  and  as  soon  as  he  had  prepared  a  suffi- 
ciency of  the  materials  was  ready  to  commence  and  carry  on  the  work. 
(See  Hinch's  dep.,  p.  33.) 

fie  soon  encountered  difficulties  which  delayed  him.  The  first  was 
a  failure  of  the  officer  to  have  the  stone,  lime,  and  sand  hauled  to  the 
site ;  then  the  contractor  for  furnishing  materials  for  the  carj>enter 
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failed  to  deliver  joists  for  the  floor  ;  then  nails  were  wanting  ;  then 
bricks  for  pillars  and  chimneys  ;  and  by  one  failure  or  another  of  the 
goYernment,  the  claimant  was  kept  back  from  his  work  in  such  man- 
ner as  that  he  could  not  complete  the  job  sooner  than  December,  1856, 
instead  of  June,  1855,  a  period  of  one  year  and  a  half  beyond  the  con- 
tract time. 

Every  witness  who  has  deposed  testifies  that  Qeiger  was  always 
ready  with  his  hands  for  work  \vhen  the  work  was  ready  for  him. 
The  extraordinary  fact  is  fully  proved  that,  during  that  ruinous  delay, 
he  paid  and  boarded  his  workmen  when  idle  as  well  as  when  at  work ; 
and,  although  other  employers  desired  his  services  on  profitable  work, 
he  refused  to  tie  himself  up  so  that  he  should  be  unable  to  answer  a 
call  from  the  United  States.  It  is  proved  by  Vernon,  the  superin- 
tendent and  architect  of  the  barracks,  that  he  always  notified  Geiger 
when  he  could  proceed  in  his  work,  and  that  he  was  always  ready  at 
the  time  specified.  It  is  also  proved  that,  so  protracted  were  the 
delays,  and  so  high  was  living  at  Fort  Washita,  he  removed  his  work- 
men back  to  Fort  Smith  three  times,  at  a  heavy  expense,  to  escape 
the  heavier  expense  at  the  former  place.  With  a  resolution  and  per- 
severance worthy  of  a  better  fate,  he  did  not  falter  until  he  finished 
his  contract,  and  delivered  the  building  to  the  government  in  good 
order,  as  is  proved  by  Lieutenant  Hancock,  (see  p.  14)  and  Vernon's 
dep.,  (p  28.) 

It  is  proved  that  Geiger  could  have  completed  the  work  in  the  time 
stipulated  in  the  contract.  He  always  had  a  full  force  employed — 
sometimes  as  many  as  twenty  men,  and  on  an  average  fourteen  hands. 
(Ziegenbein's  dep.,  p.  17  ;  Hinck/s,  p.  34.)  He  always  had  plenty  of 
rock  quarried  and  lime  burned,  but  it  was  not  hauleJ  to  the  building. 
(Knoble's  dep.,  p.  2^.)  He  employed  a  cook,  and  kept  a  mess  for  his 
bands.  When  teamsters  went^to  haul  rock  and  lime,  he  always  sent 
his  men  to  help  load.     (Ziegenbein,  p.  32,  and  Knoble,  p.  30.) 

2he  failure  on  the  pari  of  the  government. 

The  United  States,  by  their  proper  agent,  bound  the  claimant, 
nnder  a  heavy  penalty,  to  erect,  within  a  fixed  time,  barracks  at  Fort 
Washita,  and,  in  law  and  justice,  were  bound  themselves  to  do  certain 
parts  of  the  work,  by  other  contractors,  in  joint  progress  with  Geiger. 
He  was  to  prepare  a  part  of  the  materials,  build  the  walls  and  chim- 
neys, and  plaster  the  inside  walls  and  ceilings  ;  but  he  could  do  no 
part  of  his  work  except  supplied  by  government  with  the  materials, 
and  by  the  remainder  of  the  work  being  kept  up  with  his  work. 
These  were  duties  devolved  on  the  government,  and  it  is  proved  by 
incontrovertible  testimony  that  it  failed  to  come  up  to  its  obligations 
in  every  particular.  When  he  had  prepared  the  rock  at  the  quarry, 
and  the  lime  at  the  kiln,  he  had  to  remain  idle,  waiting  for  them  to 
be  hauled  to  the  building.  When  Qeiger  had  progressed  with  his 
^ork  until  pillars  and  arches  were  to  be  built,  he  had  to  wait  until 
gOTeinment  could  procure  the  brick,  which  by  the  contract  it  was  to 
turnish.  When  Geiger  reached  the  square  for  the  first  floor,  then  he 
had  to.wait  until  the  government  should  have  the  joists  laid ;  and 
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even  the  lack  of  lathing  nails,  from  a  similar  failure,  caused  one  of 
his  delays  and  losses. 

When  the  work  was  at  last  finished,  in  December,  1856,  which  but 
for  the  above  delays  and  failures  of  government  would  have  been 
completed  in  June,  1855,  and  the  unfortunate  contractor  presented 
his  bill  for  approval  and  payment,  it  was  promptly  approved  by  the 
proper  officer ;  but  it  required  three  or  four  wearisome  and  expeDsiye 
journeys  to  Fort  Washira,  with  delays,  one  of  which  was  for  six  weeks, 
at  an  expense  of  two  dollars  per  day,  before  he  could  receive  the  pay 
acknowledged  to  be  due  him.  The  government  signally  failed  to 
perform  its  obligations  to  Mr.  Q^iger. 

What  injury  has  Geiger  sustained  b^  that  failure  ? 

That  Geiger's  workmen  were  dissatisfied  and  quarrelled  with  him 
because  of  these  delays,  under  the  belief  he  would  not  pay  them  for 
lost  time,  and  because  of  his  inability  to  make  payments  as  they  de- 
sired, was  an  evil  that  cannot  be  estimated  in  money ;  but  that  he 
should  be  compelled  to  pay  them  for  lost  time,  besides  supporting 
them,  and  transporting  them  two  or  three  times  to  Fort  Smith  and 
back  again,  at  great  expense,  but  not  greater  than  it  would  have  been 
had  they  remained  at  Fort  Washita,  are  facts  which  are  exhibited  in 
his  accounts,  page  7,  in  dollars  and  cents.  Almost  every  witness 
proves  the  extraordinary  fact  that  Geiger  did  so  pay  his  worknaen. 
(Atkinson,  p.  12  ;  Yernon,  p.  16 ;  Ziegenbein,  p.  19  ;  Beckel,  p.  21; 
Knoble,  p.  30 ;  Hinch,  p.  33 ;  Emerich,  17.) 

But  was  it  necessary  ne  should  thus  keep  them  in  pay  instead  of 
discharging  them  until  wanted,  or  hiring  others  in  their  stead  ?  It 
is  proved  by  several  witnesses  that  if  he  had  discharged  his  workmen 
their  places  could  not  have  been  supplied  at  Fort  Washita,  as  there 
were  no  workmen  in  that  remote  military  station ;  nor  could  he  have 
procured  them  nearer  than  the  city  of  Fort  Smith,  and  probably  not 
there.  He  was  thus  compelled  to  keep  those  he  first  employed,  or  to 
give  up  his  contract  and  violate  his  obligations. 

He  was  also  compelled  to  borrow  large  sums  of  money  to  make  mj- 
ments  to  his  men,  and  to  bear  the  other  expenses  incident  to  their 
employment,  at  heavy  interest.  He  was  unable  to  repay  those  sums 
when  they  became  due,  and  thereby  suffered  in  his  credit,  which  to  a 
business  man  is  his  life-blood,  ihe  rate  of  interest  varied  from  ten 
to  twelve  per  cent. 

During  the  whole  period  ensuing  the  eight  months  embraced  in 
his  contract,  up  to  27th  April,  1857,  he  was  prevented  from  engaging 
in  other  work,  in  which  he  could  have  had  constant  and  profitable 
employment.  (See  Ziegenbein,  p.  18;  Beckel,  p.  21;  Atkinson,  p. 
11,  and  other  witnesses.) 

But  he  not  only  suffered  from  these  heavy  expenses  and  losses  to 
which  he  should  not  have  been  subjected,  but  even  after  the  work  was 
completed  and  approved,  and  his  account  passed,  he  was  then  kent 
out  of  his  pay  from  Slst  December,  1856,  till  27th  April,  1857,  nearly 
four  months ;  during  which  time  he  visited  Fort  Washita  several 
times,  and  was  delayed  at  heavy  expense  before  he  received  it. 

These  various  items  of  claim  Geiger  has  united  in  an  account,  to 
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which  he  has  made  solemn  oath,  and  has  supported  hj  ample  proof. 
(See  page  7.) 

Istitem.  Loss  of  time,  5  months,  13  hands — 

6,  at  $65  per  month |1,625 

8,  at  |39  per  month 1,660 

$3,185 

2d  item-  Loss  of  3  months,  13  hands — 

6,  at  |65  per  month 976 

8,  at  $39  per  month 936 

Travel,  13  men,  180  miles,  6  days  each 
trip,  at  |2  per  day  each ;  $20  each  man 
going  and  returning,  $260  each  trip  ; 

3  trips 780 

2,691 

3d  item.  Interest  for  borrowed  money  forced  on  claimant  by 

failure  of  U.  S 460 

4th  item.  Exi)enses  of  his  own  travel,  and  while  waiting  for 

his  money » 230 

5th  item.  Loss  of  time  and  other  work  for  one  year  and  ten 

months 1,000 

6th  item.  Board  of  hands  and  self  for  6  months,  at  $25  each        1,760 

9,306 


The  court  is  respectfully  referred  to  Story  on  Contracts,  art.  969, 
1021  a,  1022,  1022  c,  1029  ;  Parson's  on  Contracts,  vol.  2,  432,  442, 
3,  4;  Chitty  on  Contracts,  p.  770,  and  the  various  cases  referred  to. 

J.  M.  McCALLA, 

Attorney  for  Claimant, 


IN  THE  COURT  OF  CLAIMS. 

No.  1565. 

1 

William  Gseoeb  vs.  The  United  States. 

BBIEF  of  deputy  SOUCrTOR. 

Statement  of  the  case. 

The  plaintiff  contracted  to  hum  lime,  quarry  stone,  and  do  the 
mason-work  of  a  stone  barrack  at  Fort  Washita,  in  the  Cherokee 
Nation.  The  United  States  were  to  haul  the  stone  and  lime  from  the 
places  where  the  same  were  burned  and  quarried  to  the  site  of  the 
work,  and  were  also  to  furnish  brick  for  certain  parts  of  the  work. 
All  this  work  was  to  be  finished  by  the  30th  of  June,  1855. 

The  plaintiff  was  also  to  furnish  lime,  and  to  plaster  inside. 
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It  was  implied  in  this  agreement  that  the  UDited  States  would  he 
ready  from  time  to  time  with  such  carpenters'  work  as  necessarily 
must  keep  pace  with  the  stone-work. 

The  work  was  suspended  on  several  occasions,  respecting  which 
there  is  much  discrepancy  in  the  testimony,  but  according  to  Knohle, 
who  was  foreman  of  the  work,  (Record,  p.  29,)  and  who  is  most  exact 
in  his  answers,  the  delays  were  as  follows : 

In  March,  1855,  three  days  waiting  for  stone  to  be  hauled. 

From  June  30th  to  September  12,  1855,  waiting  for  carpenters' 
work. 

In  October,  1855,  four  days  waiting  for  stone  to  be  hauled. 

From  October  28  to  November  21,  1855,  waiting  for  carpenters' 
work. 

From  June  30  to  September  30,  1856,  waiting  for  lathing  nails. 

After  each  suspension  the  petitioner  recommenced  work,  and  finally 
completed  the  building  about  the  middle  of  December,  1856. 

The  petitioner  alleges  that  he  kept  a  large  force  of  men  under  pay 
during  these  suspensions,  and  claims  to  be  reimbursed.  He  alleges 
also  that  he  was  put  to  great  expense  and  loss  of  time  in  collecting 
the  amount  due  him  from  the  United  States,  and  claims  to  be  reim- 
bursed. 

The  particulars  of  his  claim  are  stated  by  him  under  oath,  (in  the 
record,  page  70  ^^^  ^^7  ^  classed  as  follows  : 

Wages  and  support  of  men,  $3,185  +  |2,691  +  $1,750 $7,626 

Loss  of  business  while  idle  during  suspension 1,000 

Interest  on  borrowed  money 450 

Expenses  of  going  to  Fort  Washita  to  collect  amount  due....  230 

In  all 9,360 


I.  Several  items  of  the  claim  are  such  as  cannot  enter  into  the  estimate 
of  damages;  others  are  grossly  overstated. 

The  last  two  items  it  is  needless  to  remark  upon.  They  do  not  arise 
from  any  breach  of  the  contract  by  the  United  States,  and  have  noth- 
ing to  do  with  the  contract. 

He  charges  for  the  support  of  his  men  when  idle,  eight  months. 
fKecord,  p.  7,  and  Brief,  p.  3.)  His  foreman,  Knoble,  who  worked 
from  first  to  last,  swears  the  work  was  suspended  only  five  whole 
months  and  forty-two  days — say  six  months  and  twelve  days,  besides 
suspensions  from  inclemency  of  the  weather,  and  for  want  of  mortar, 
boards,  and  scaffolding,  with  which  the  United  States  had  no  concern. 
Knoble  cannot  be  mistaken  in  this,  for  he  verifies  it  by  further  proving 
the  time  during  which  he  worked. 

He  has  charged  wages  of  sonce  hands  at  $65  per  month,  and  none 
less  than  $39 ;  yet  Hinch  (Record,  p.  33)  says  his  wages  were  only 
$20  per  month. 

He  has  charged  full  wages  during  all  the  suspensions.  Ziegenbein 
(Record,  p.  32,  4th  ans.)  says  Geiger  did  not  pay  him  wages  during 
the  suspensions,  and  Hinch  says  that  during  part  of  the  time  he  was 
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engaged  in  loading  vragons  and  quarrying  rock — i.  e.  as  to  him  tbe 
work  was  not  suspended  at  all.  Again,  during  the  suspensions  of 
three  days  in  March  and  four  days  in  October,  waiting  for  stone  to  be 
hauled,  Oeiger'smen,  or  some  of  them,  were,  as  Hinch  was,  employed 
in  loading  the  wagons,  (Ziegenbein's  answer  to  4th  cross -interrogatory , 
Record,  p.  32,)  and  for  this  service  Geiger  was  paid,  (Record,  pp.  6. 
44.)    He  cannot  charge  for  time  lost  by  these  men  thus  employed. 

He  charges  for  the  entire  eight  months  for  the  pay  and  expenses  of 
thirteen  men.  Vernon  (7th  ans.,  Record,  p.  27)  says  that  during  one 
of  the  suspensions,  Geiger  had  but  nine  men  employed.  It  is  true, 
the  evidence  is  that  he  had  more  hands  on  an  average  employed  on 
the  building.  This  may  be  so,  and  yet  he  may  not  have  had  as  many 
as  thirteen  on  an  average  idle  during  the  suspensions. 

II.  AU  the  dday  was  not  chargeable  to  the  default  of  the  government; 
d  portion  was  incident  to  the  nature  of  the  tvorky  and  the  government  had 
a  right  to  take  time  to  execute  its  part. 

It  would  be  impossible  in  constructing  any  building  that  the  mason- 
work  should  go  forward  without  interruption.  Masons  must  stop 
while  carpenters  lay  and  level  the  joists,  and  set  door  and  window- 
frames  in  each  story.  No  doubt  there  was  some  unusual  delay  at  each 
of  the  two  stories,  but  some  delay  was  unavoidable,  and  the  govern- 
ment was  not  in  default  for  the  whole  time. 

This  remark  particularly  applies  to  the  delay  from  June  30  to  Sep- 
tember 12, 1866,  when  Enoble  says  they  were  waiting  for  lathing  nails. 
After  the  completion  of  the  mason-work,  a  considerable  time  is  re- 
quired to  get  ready  for  plastering.  The  roof  is  to  be  put  on,  the  floors 
laid,  and  the  rooms  divided  off  by  stud  partitions,  with  the  necessary 
doorways.  This  portion  of  the  work  consumes  always  a  large  amount 
of  time — oflen  a  fifth  of  the  whole  time. 

Supposing  the  largest  force  of  mechanics  that  could  be  employed  to 
advantage  to  be  engaged  in  constructing  a  building,  it  would  be  far 
within  bounds  to  say  that  the  carpenters  must  have  exclusive  posses- 
sion one-fourth  of  the  time,  and  the  masons  and  plasterers  three- 
fourths. 

But  Geiger  does  not  in  a  single  instance  allow  the  government  a 
moment  of  time  to  perform  acts  which  necessarily  required  weeks  and 
months.  Whenever  the  carpenters  exclude  him,  he  charges  the  lost 
time  against  the  United  States.  With  almost  the  same  propriety 
might  we  charge  that  all  the  time  Geiger's  masons  were  at  work  they 
hindered  our  carpenters  from  laying  joists,  putting  on  roofs,  and 
making  floors. 

III.  The  petitioner  has  incurred  unnecessary  and  unreasonable  ex- 
penses  not  consequent  upon  any  breach  of  the  contraol  by  the  United 
States  J  and  cannot  be  suffered  to  make  the  government  bear  the  conse* 
iWhces  of  his  own  folly. 

According  to  the  allegations  of  the  petition  work  was  suspended  on 
three  several  occasions.  And  he  knew  that  the  work  would  not  he 
reaamed  for  a  considerable  time  in  each  case.     It  was  unreasonable 
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and  niiDecessary  to  keep  mechanics  idle  under  pay  for  one^  two,  and 
three  months  at  a  time.  It  is  said  they  were  in  the  Indian  coantry, 
and  had  he  discharged  his  men  he  could  not  have  replaced  them  ;  but 
this  is  contradicted  by  the  petition  itself^  which  alleges  that  the  men 
did  return  to  their  homes  at  Fort  Smith,  and  there^  too,  they  were 
continued  under  pay.  No  necessity  is  shown  for  continuing  them 
under  pay  in  the  place  where  they  were  originally  hired,  (Fort  Smith,) 
where  they  were  hired,  and  where  they  could  have  been  replaced  if 
discharged. 

But  under  the  terms  of  the  contract  itself  the  government  is  not 
liable  for  any  delay  between  the  completion  of  the  mason-work  and 
the  necessary  preparation  for  plastering  ;  or,  as  it  is  stated  in  the  tes- 
timony, while  Geiger  was  waiting  for  lathing  nails.  The  agree- 
ment for  plastering  was  a  distinct  contract  from  that  to  lay  stone. 
By  that  agreement  Geiger  undertook  to  plaster  the  house  when  it 
should  be  ready.  There  was  no  covenant  on  the  part  of  the  United 
States  to  get  it  ready  by  a  specified  time.  No  time  is  even  referred  to. 
There  is  no  reason  arising  out  of  the  contract  why  Q^iger's  masons 
who  built  the  walls  should  stand  by  idle  while  the  government  was 
preparing  the  house  to  be  plastered.  This  part  of  the  contract  must 
be  viewed  just  as  if  the  government  had  contracted  with  any  other 
party  to  plaster  the  house  when  ready.  The  government  was  bound 
to  notify  the  contractor  when  the  house  was  ready,  and  the  contractor 
was  not  bound  to  move  till  so  notified.  This  is  the  doctrine  of  the 
text  books. 

IV.  The  peWioner  hasy  by  his  own  acta^  waived  any  cause  of  otctum 
against  the  United  States  on  account  of  the  delays  aUeged  in  the  petition. 

When  the  several  suspensions  of  work  for  want  of  lumber  took 
place,  Geiger  was  informed,  as  nearly  as  could  be,  when  he  would  be 
required  to  resume.  (Bee,  p.  38.)  He  made  no  complaint  of  the  delay, 
and  when  the  work  was  ready  he  resumed.  The  question  has  been  par- 
ticularly propounded  to  all  the  government  officers  to  whom  complaint 
should  have  been  made,  (Record,  p.  36,)  and  no  one  reports  any  com- 
plaint from  him.  If  dissatisfied  with  the  delay,  he  should  have  noti- 
fied the  government  officer  ;  not  having  done  so,  and  having  accepted 
the  performance  of  its  part  by  the  government,  he  cannot  maintain 
an  action  now  for  breach  of  covenant.  (Carpenter  vs,  Blandford,  3 
Man.  and  B.,  93  :  Baldwin  vs.  Farnsworth,  10  Maine,  414  See  as  to 
enlargement  of  time  by  parol,  Watmough  t;^.  Hodges,  6  Harris  and 
J.,  38;  Cox  vs.  Bennett,  1  Greene,  167;  Keating  vs.  Price,  1  John. 
Ga.,  22  ;  Batcliffe  t;^.  Pemberton,  1  Esp.,  Ca.,34.) 

The  only  authority  to  sustain  this  action  which  I  can  find,  is  in 
Story  on  Contracts,  §  15,  in  which  he  says,  that  where  the  labor  or 
expense  of  doing  work  is  enhanced  by  acts  of  negligence  or  omission 
of  either  party,  an  implied  promise  of  indemnity  arises  ;  but  in  the 
,  cases  cited  for  this  doctrine,  I  find  none  to  support  it,  except  a  slight 
remark  in  Damon  vs.  Granby,  2  Pick.,  345. 
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Y.  Character  of  the  aUegationa  and  evidence. 

The  eyidenoe  in  this  case  failfl,  in  a  marked  degree,  to  support  the 
allegations  of  the  petition,  and  the  witnesses,  to  a  singular  extent, 
differ  among  themselves. 

The  petition  alleges  a  total  delay  of  eight  months  ;  Yernon,  the 
architect,  (pp.  14^  26,)  makes,  at  a  maximum,  7i  months  ;  Ziegenbein 
(p.  18)  makes  6  months  ;  Atkinson,  who  worked  on  the  building  and 
was  an  eye-witness  of  nearly  every  transaction^  (p.  10,)  knows  only  of 
2^  months'  delay. 

The  same  difference  exists  with  regard  to  the  times  of  suspension. 
Vernon,  the  superintendent  of  the  building,  employed  by  the  govern- 
ment, was  examined  for  the  petitioner  ;  Knoble,  foreman  of  the  ma- 
sons, employed  by  petitioner,  was  examined  for  the  defence. 

Vernon  says  Geiger  was  delayed  all  September,  1855.  Knoblesays 
he  himself  worked  from  the  12th  of  September  through  that  month. 
Vernon  states  as  part  of  the  delays  a  period  from  the  last  of  Decem- 
ber, 1855,  to  February  20,  1866  Knoble  says  he  worked  all  this 
time  except,  perhaps,  14  days.  Enoble  states  a  delay  from  October  28 
to  November  21,  1855,  which  Yernon  does  not  mention. 

The  allegation  in  the  petition,  that  Geiger  returned  to  Fort  Smith 
vith  fourteen  men,  under  wages,  three  several  times,  is  disproved  by 
the  testimony.  (Vernon's  dep.,  p.  27,  answers  4,  7,  10  ;  Knoble,  p. 
29,  answer  3  ;  Ziegenbein,  p.  31,  answer  3  ;  Hinch,  p.  33,  answer  3.) 

The  stone  work  was  to  have  been  completed  June  30, 1855,  but  was 
not  completed  till  June  30,  1856.  In  this  whole  year  the  period  of 
delays  charged  are  only  five  months,  and  not  more  than  three  months 
are  proved,  including  the  time  necessarily  occupied  in  laying  joists,  &c. 
The  contractor  thus  had  twice  as  much  additional  time  given  him  as 
would  cover  all  delays. 

JNO.  D.  McPHERSON, 

D&puty  SdicUor. 


IN  THE  COUET  OF  CLAIMS. 

William  Gmger  vs.  The  Unitbd  States. 

liORiKa,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  petitioner  alleges  a  contract  made  at  Fort  Smith, 
in  Arkansas,  on  the  18th  day  of  October,  1854,  between  him  and  the 
I  mted  States  for  the  stone  work  of  a  barrack  at  Fort  Washita,  Choc- 
taw Nation.  By  the  contract  the  petitioner  was  to  quarry  the  stone, 
and  bum  the  lime,  and  lay  the  foundation,  and  erect  the  stone  work, 
and  plaster  the  walls  and  ceilings  on  or  before  the  30th  of  June,  1855. 
The  United  States  were  to  haul  the  materials,  such  as^  stone,  lime, 
8and,  &c.,  from  their  place  of  preparation,  near  the  building,  to  its 
site. 

The  work  contracted  for  by  the  petitioner  was  completed  and  ac- 
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cepted  by  the  United  States  December,  1856,  and  tbe  contract  price 
for  the  work  has  been  paid  by  them. 

But  the  petitioner  alleges  that  he  was  delayed  in  the  performance 
of  his  work  by  the  repeated  and  protracted  delays  on  the  part  of  the 
United  States  in  the  hauling  of  materials  and  in  the  doing  of  the  car- 
penter's work  of  the  building;  that  these  delays  amounted  in  all  to 
about  eight  months,  during  which  he  was  obliged  to  support  and  pay 
his  workmen,  and  to  transport  them  to  and  from,  between  Fort  Smith 
and  Fort  Washita,  as  it  was  impossible  to  dismiss  them  and  to  supply 
their  places  in  that  remote  and  unsettled  country. 

The  petitioner  also  alleges  that  after  the  United  States  had  accepted 
his  work,  they  delayed  the  payment  of  the  contract  price  for  several 
months,  whereby  he  was  compelled  to  pay  interest  for  money  where- 
with to  pay  his  workmen,  and  was  put  to  expense  in  endeavoring  to 
collect  the  money  due  him,  and  became  embarrassed  in  his  affairs  and 
was  injured  in  his  credit  and  business. 

It  is  objected  to  this  claim  that  the  petitioner  did  not  complain  of 
the  delays,  when  they  took  place,  to  the  officers  of  the  United  States 
at  Fort  Washita,  and  that  thereby  and  by  subsequently  receiving  the 
contract  price  he  has  waived  any  cause  of  action  he  might  have  had 
against  the  United  States. 

But  we  think  no  such  inference  can  arise  between  the  parties. 
Neither  the  officers  at  Washita  nor  any  other  officers  of  the  United 
States  were  their  agente  to  take  notice  of  such  complaints  or  of  a  claim 
for  damages,  or  of  a  demand  therefor,  and  no  notice  to,  or  demand  on, 
such  officers  would  have  altered  the  rights  or  liabilities  of  the  United 
States,  or  been  of  any  legal  effect  whatever.  Then  as  to  the  receipt 
of  the  contract  price,  all  payments  by  the  United  States  are  made  on 
appropriations  authorized  by  law,  and  there  was  no  legal  authority 
for  the  payment  of  anything  more  than  the  contract  price,  and  the 
receipt  of  that  cannot  be  held  to  be  a  waiver  of  a  claim  for  damages 
which  there  was  no  existent  judicial  authority  to  adjust  or  pay,  and 
the  payment  of  which  depended  on  future  legislation. 

Suspensions  of  the  stone  work,  because  of  delays  on  the  part  of  the 
United  States,  are  proved  by  witnesses  twice  examined  in  the  case ; 
first  by  their  depositions  taken  on  the  part  of  the  petitioner,  and  again 
by  their  depositions  taken  on  the  part  of  the  United  States.  Of  these 
deponents,  Knoble,  who  was  foreman  of  the  petitioner,  and  Yernon, 
who  superintended  the  work  for  the  United  States,  fix  the  dates  and 
duration  of  the  delays  with  great  precision  ;  and  it  is  apparent,  though 
not  expressly  stated,  that  r^noble  kept  a  memorandum  of  his  days' 
work,  and  testifies  from  it,  for  he  states  all  their  dates  confidently. 
His  testimony  is  given  with  apparent  fairness,  and  he  is  justly  credited 
by  the  deputy  solicitor  of  the  united  as  being  the  most  reliable  witness. 

On  page  30  of  the  record,  after  having  specified  the  suspensions 
that  took  place  in  Geiger's  work  from  the  delays  and  omissions  of  the 
United  States,  he  states :  ''During  the  rest  of  the  time  I  was  at  work, 
with  the  exception  of  four  days,  when  I  was  sick,  which  Mr.  Gteiger 
did  not  pay  me  for."  He  then  gives  a  tabular  statement  of  his  work : 
**  I  worked  from  the  14th  November,  1854,  to  the  16th  March,  1855  ; 
from  the  19th  March,  1856,  to  the  30th  June,  1856 ;  from  the  12tli 
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September,  1856,  to  the  5tli  October,  1855  ;  from  the  9th  October, 
1855,  to  the  28th  October,  1855  ;  from  the  2l8t  November,  1865,  to 
the  30th  June,  1856 ;  from  the  30th  September,  1856,  to  the  15th 
December,  1856."  And  with  this  specific  statement  of  dates  his  testi- 
mony of  the  suspension  of  the  work  from  the  delays  of  the  United 
States  corresponds. 

The  whole  evidence  shows  that  there  were  two  suspensions  of  the 
work  from  the  delay  of  the  United  States  in  hauling  stone ;  two  sus- 
pensions "forwantofcarpenter's  work,"  and  one  '^  for  want  of  lathing 
nails;"  the  duration  of  each  is  fixed  as  follows  :  For  delay  in  hauling 
atone, &c., first  time  in  March,  1864,  3  days;  second  time  in  October, 
1855,  4  days. 

Of  these  Knoble  says,  (p.  29,)  answer  2d :  *'  There  were  twice  that 
the  work  was  suspended  for  want  of  having  the  rock  and  lime  hauled 
to  the  place  of  building  ;  first  time  in  Marchy  1855,  about  three  days.*' 

Vernon  says,  p.  26:  '*  When  I  arrived  at  Fort  Washita,  I  saw  Mr. 
Geiger,  who  hcta  several  hands  in  his  employ  all  idle,  and  it  was  some 
three  days  before  they  were  able  to  get  at  work,  on  account  of  the  rock 
and  lime  not  being  hauled  ;  the  same  being  about  two  miles  from  said 
garrison." 

Of  the  second  suspension  for  want  of  rock  and  lime,  Knoble,  says, 
answer  2d:  *^  Second  timefin  October  j  1855, /owr  days  for  want  of 
rocfe." 

Vernon  does  not  mention  this  second  delay  of  four  days,  but  (p.  27) 
refers  to  a  suspension  for  the  same  cause  from  about  the  last  of  Decem- 
ber, 1865,  to  20th  February,  1856,  but  his  roooUection  is  impugned 
in  this  particular  by  the  statistical  statement  of  Knoble. 

The  testimony  proves  two  suspensions  from  delay  in  the  carpenter's 
▼ork,  thus  :  First  time  from  June  30,  1855,  to  September  12,  1855  ; 
fieoond  time  from  October  28,  1855,  to  November  21,  1855. 

Of  the  first  Knoble  says,  answer  2d,  p.  21 :  '^  The  work  was  sus- 
pended for  want  of  carpenter's  work  twice,  the  first  time  from  June 
30, 1855,  to  September  12, 1855. 

Vernon  says,  answer  2d,  p.  27 :  ^^  The  petitioner  was  obliged  to 
sospend  work  a  second  time  for  the  space  of  two  months  or  more  on 
account  of  there  not  being  joist  and  other  timbers  necessary  on  hand, 
as  also  bricks  for  pillars  and  chimneys.  This  suspension  was,  as  well 
as  I  can  recollect,  in  July,  1865,  and  until  about  the  middle  or  last 
of  September." 

As  to  the  second  suspension  from  delay  in  the  carpenter's  work, 
Knoble,  p.  29,  answer  2d,  states  :  '^  second  time  from  October  28, 
1855,  to  November  21,  1855." 

Vernon  omits  this  suspension,  but  Ziegenbein  and  Hinch  testify  to 
two  suspensions  for  delay  in  the  carpenter's  work,  though  they  testify 
differently  and  without  confidence  as  to  dates. 

As  to  the  suspension  of  the  work  of  the  petitioner  because  lathing 
nails  were  not  furnished,  Knoble,  answer  6th,  p.  30,  states  :  '^  In  ad- 
dition to  the  time  lost  in  consequence  of  the  suspension  of  the  work, 
fts  above  stated,  there  was  from  the  last  of  June,  1856,  to  the  last  of 
September  of  the  same  year  a  suspension  of  time  on  account  of  not 
having  nails  for  lathing : "  and  his  statement  of  the  dates  of  his  work 
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bIiows  that  this  suspension  was  from  the  30th  of  June  to  the  30th  of 
September  ;  and  that  it  was  the  last  suspension, 

Vernon  says  as  to  this,  when  asked  '*if  the  petitioner  was  obliged 
to  suspend  work  a  fourth  time,  for  the  space  of  three  or  four  months, 
by  the  failure  of  the  United  States  to  perform  some  act  which  they 
ought  to  have  performed,  p.  28 : 

Answer  (8.)  Yes  ;  the  work  was  suspended  on  or  about  the  1st  of 
July,  1856,  for  the  want  of  lathing  nails,  which  the  government  was 
to  furnish. 

Ziegenbein  testifies  to  a  suspension  ^^  on  account  of  there  being  no 
lathing  nails  on  hand,"  though  he  mistakes  the  date  as  *4n  the 
spring  of  1856." 

Ziegenbein,  answer  6,  p.  32,  testifies:  "In  the  winter  of  1855-56 
Geiger  and  all  of  the  hands  stopped  work  on  account  of  the  inclemency 
of  the  weather,"  but  this  is  shown  to  be  incorrect  by  Knoble's  state- 
ment of  dates  of  suspensions. 

On  the  whole  evidence,  therefore,  we  find  the  suspensions  of  Geiger's 
work,  caused  by  the  delays  of  the  United  States,  amounted  to  six 
months  and  a  half. 

The  United  States  allege  that  in  the  construction  of  a  building 
there  must  be  necessarily  some  delay  from  the  necessary  interference 
of  workmen  with  each  other,  as  carpenters  with  masons  ;  that  this 
is  unavoidable,  and  that  the  government  therefore  could  not  have 
been  in  default  the  whole  time,  and  that  Gieger  has  charged  the 
whole  time  as  the  default  of  the  government. 

And  these  considerations  are  applied  by  the  deputy  solicitor  particu- 
larly to  the  time  when  it  iis  said  that  the  work  was  delayed  lor  lath- 
ing nails,  as  **  after  the  completion  of  the  mason  work  a  considerable 
time  is  required  to  get  ready  for  plastering,"  (Sol.  br.,  §  III,  p.  2,) 
and  it  is  said  the  carpenters  must  have  exclusive  possession  one-lourth 
of  the  time. 

Thia  is  suggestion,  and  not  evidence,  and  facts  that  are  relied  upon 
or  are  to  be  used,  must  be  proved  by  evidence  ;  when  they  are  not  so 
proved,  the  want  of  evidence  is  to  bear  most  strongly  against  the 
party  which  should  have  produced  it,  which  in  this  case  is  the  United 
States.  Moreover,  the  testimony  is  that  the  delay  as  to  lathing  nails 
was  for  the  want  of  them,  and  not  while  they  were  used.  But  for 
unavoidable  interference  and  delays,  some  time  should  be  allowea, 
and  we  think  one  month  is,  under  the  circumstances  of  the  nature  ot 
the  building,  &c.,  sufficient;  this  reduces  the  time  to  five  months 
and  a  half. 

It  is  also  urged  by  the  United  States  that  the  contract  for  plastering 
was  a  separate  contract  from  the  stone  work,  and  that  Geiger  had  no 
right  to  keep  his  men  at  the  expense  of  the  government  from  the 
time  the  stone  work  was  done  till  the  plastering  was  ready.  We 
think  this  is  not  so,  and  that  from  the  situation  of  the  parties,  and 
from  the  contract  itself,  it  is  the  inevitable  conclusion  that  they  con- 
sidered the  agreement  for  stone  work  and  plastering  parts  of  the 
same  contract,  and  that  the  latter  would  not  have  been  made  except 
jointly  with  the  other ;  there  is  no  evidence  that  the  whole  lathing 
must  have  been  finished  before  the  plastering  began,  nor  ground  for 
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iDferring  It ;  or  that  the  time  hetween  when  the  stone  work  was  com- 
pleted and  the  lathing  was  ready  for  the  beginning  of  the  plastering 
was  necessarily  snch  as  to  require  the  dismissal  of  the  men  in  that 
conntry,  and  under  the  circumstances  shown  in  the  case. 

It  is  said  also  that  there  was  no  covenant  on  the  part  of  the  United 
States  to  ^et  ready  for  the  plastering  in  any  specified  time,  but  we 
thiok  this  is  not  so ;  a  time  was  fixed  by  the  contract  for  the  comple- 
tion of  the  work^  and  a  covenant  on  the  part  of  the  United  States 
to  do  what  was  to  follow  the  stone  work  and  precede  the  plastering, 
vAhin  a  reasonable  time,  was  an  implication  of  law. 

Then  the  petitioner  charges  for  thirteen  men  under  wages  during 
these  suspensions.  B.  F.  Atkinson,  2  answer.,  p.  11,  states  ^'that 
the  said  Geiger  had  in  his  employment  in  the  erection  of  said  bar- 
racbatFort  Washita  thirteen  men."  Thomas  Vernon,  answer  2, 
p.  15,  states  **  that  said  Gteiger  had  thirteen  men  employed  on  said 
barracks." 

Jacob  Ziegenbein,  answer  2d,  p.  17,  states  ^'  that  William  Gteiger 
had  employ^  on  said  work  thirteen  or  fourteen  hands  on  an  average  ; 
he  sometimes  had  as  many  as  twenty  men  employed  on  it." 

Gfeorge  Hinch,  p.  34,  4th  interrogatory,  being  asked  how  many 
hands  did  Mr.  Geiger  have  employed  to  work  on  the  building,  said : 
Answer.  From  twelve  to  fifteen. 

Bnt  it  appears  from  Ziesenbein's  testimony  that  he  left  the  work  on 
the  7th  or  8th  of  November,  1854,  and  remained  absent  until  about 
the  10th  of  September,  1856.  And  it  appears  from  Hinch's  testimony 
that  he  left  the  service  of  the  petitioner  and  entered  the  service  of  the 
Tnited  States  on  the  third  suspension  of  the  work,  which  was  October 
5th,  1855.  And  then  it  appears  that  during  the  first  and  second  sus- 
pensions he  was  at  work  '^  engaged  in  helping  the  teamsters  load  the 
rock  at  the  quarry."  This  was  done  under  the  ^'  additional  agree- 
iDent  made  November  let,  1854,"  p.  6,  and  was  payable  under  it  at 
25  cents  per  perch,  and  apart  from  tne  contract  for  laying  stone,  &c., 
and  it  has  no  connexion  with  the  suspension  alleged ;  and  as  to  Hinch 
there  was  no  suspension. 

There  are,  therefore,  only  twelve  men  for  whose  wages  the  peti- 
tioner can  claim. 

As  to  the  rates  of  the  wages :  The  petitioner  charges^  p.  7|  ^'five  of 
said  men  at  $65  per  month,  and  eight  of  said  men  at  $39  per  month;" 
bnt  the  testimony  in  the  case  does  not  support  the  charge  of  ^'  five  of 
said  men  at  $65  per  month." 

Knoble  testifies,  ans.  4,  p.  30^  ^^  my  wages  was  three  dollars  per 
day." 

Hinch  testifies,  ans.  4,  p.  33^  '^  Geiger  paid  me  $20  per  month." 

B.  F.  Atkinson,  ans.  2,  p.  11,  states,  ^*  thirteen  men ;  their  wages 
per  day  was  two  dollars  each  " 

Thomas  Yernon,  ans.  2,  p.  14,  says  ^'  Geiger  had  thirteen  men  at 
the  expense  of  two  dollars  per  day  wages." 

Ziegenbein,  ans.  2,  p.  17^  says  the  men  were  employed  ^^at  wages 
of  two  dollars  per  day. ' ' 

And  this  is  all  the  testimony  as  to  the  rate  of  wages.  For  eight 
men  the  petitioner,  according  to  his  own  statement,  can  claim  but  |S9 
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per  xnonthi  and  if  Hincli  is  excluded  and  Knoble  taken  at  |3  per  iaj 
according  to  his  testimony,  there  remain  two  men  to  be  charged  at 
the  rate  of  two  dollars  per  day^  of  whom  Zeigenbein  is  one. 

Then  eight  men,  at  $39  per  month,  for  6^  months,  is $1,616 

Enoble,  at  |3  per  day^  for  6^  months 495 

One  man,  at  $2  per  day,  for  5^  months 330 

Ziegenbein,  after  he  returned  to  work,  about  September  10, 
there  were  116  days,  of  suspension,  deduct  19  days,  as 
the  proportion  within  a  fraction  of  the  unavoidable  de- 
lays, and  there  remain  97  days,  at  $2  per  day k 194 

•  "^^^^^^^^ 

Total  wages |2,635 


As  to  the  expense  of  board,  Atkinson^  Vernon,  and  Ziegenbein,  in 
answer  to  the  2d  interrogatory  in  their  depositions  taken  for  the  plain- 
tiif ,  state  the  expenses  of  boarding  at  the  rate  of  from  twenty  to  twenty- 
five  dollars  per  man.  But  in  answer  to  the  6th  interrogatory  in  the 
eame  depositions,  Atkinson  and  Ziegenbein  state  the  expense  as  at 
from  twenty-five  to  thirty  dollars  per  month  ;  but  Vernon,  in  his  6th 
answer,  says,  (p.  11,)  *'the  expense  of  subsistence  at  Fort  Washita, 
between  October,  A.  6.  1854,  and  November,  1866,  was,  by  boarding, 
say  (15)  fifteen  dollars  per  month  per  man,  and  by  purchasing  sup- 
plies and  furnishing  one's  self,  from  fifteen  to  twenty-five  dollars  per 


man." 


But  it  appears  from  Enoble's  testimony  that  board  at  Fort  Smith, 
170  or  180  miles  from  Fort  Washita,  was  about  twelve  dollars  per 
month,  (ans.  4th,  p.  30 ;)  and  the  evidence  shows,  p.  6,  that  Geiger 
was  authorized  to  draw  ten  rations  per  day  for  his  men  at  the  govern- 
ment prices,  and  therefore  it  is  reasonable  to  take  the  lowest  statement 
of  his  own  witnesses,  and  that  is  the  specific  statement  of  Vernon  in 
his  6th  answer  cited  above,  fixing  the  rate  of  board  at  fifteen  dollars 
per  month  for  each  man. 
As  G^iger's  own  board  is  to  be  included,  there  are  twelve 

men,  at  |15  per  month,  for  five  and  a  half  months |990  00 

Hinch,  for  two  months  and  eighteen  days 39  00 

Ziegenbein,  for  three  months  and  seven  days 48  50 

♦1,077  60 


Mr.  Geiger  is  entitled  to  be  paid  also  for  his  own  time 
during  the  suspensions,  and  at  $3  per  day |495  00 

Upon  the  preceding  calculations  the  petitioner  would  be  entitled  to 
receive  for  expenses  and  damages: 

For  wages  paid  his  men |2,635  00 

For  board  of  men  and  himself. :    1,077  60 

For  his  own  time 495  00 

|4,207  60 
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The  United  States  allege  that  during  the  time  of  the  suspensions 
some  of  Gteiger's  men  were  employed  in  loading  stone,  (  Ziegenbein's 
deposition,  4th  cross-interrogatory,  p.  32,)  and  that  Qeiger  has  been 
paid  for  that,  (pp.  41,  44,  and  45.)  It  is  not  shown  how  many  men 
were  so  employed,  nor  for  what  time  any  were,  but  it  is  evident  Geiger 
is  not  to  be  paid  for  the  time  of  his  men  twice  daring  the  suspensions. 
Now  the  record  (p.  44 )  shows  that  Geiger  was  paid  for  hauling  stone 
$540  44,  from  January  14,  1856,  to  September  30,  1856,  the  term  of 
252  days.  During  that  time  there  were  92  days  of  suspensions,  and 
if  a  proportional  part  of  the  payment  is  deducted,  it  reduces  the 
amoQDt  due  Geiger  by  $196  88. 

It  is  not  shown  that  Geiger  received  any  more  for  loading  stone, 
except  the  |4  50  specified  in  p.  41,  and  it  does  not  appear  that  that 
was  secured  during  any  suspension. 

If  from  the  amount  found  due  to  him  above  ($4,^07  50)  there  is 
deducted  |196  88,  there  remains  a  balance  due  him  of  $4,010  62,  and 
to  that  amount  he  is  entitled  to  relief. 

The  petitioner  claims  the  expenses  of  transporting  his  men  to  and 
from  Fort  Smith.  The  necessity  of  this  is  not  shown  by  the  evidence, 
and  Vernon  states  his  expenses  were  not  greater  thereby  than  if  he 
luid  remained  at  Fort  Washita ;  and,  if  they  were,  he  had  no  right  to 
incur  them.  He  was  bound  to  support  his  men  in  the  cheapest  way 
during  the  suspensions,  and  cannot  claim  for  more. 

The  petitioner  claims  also  his  own  expenses  in  travelling  to  and  re* 
maiuing  at  Washita,  while  seeking  payment  of  his  money,  after  his 
work  was  accepted.  But  this  is  not  a  consequence  of  the  breach  of 
contract  declared  for,  but  a  remote  consequence  of  the  default  of  the 
United  States,  for  which  there  is  no  legal  liability. 

The  claim  for  interest  cannot  be  allowed. 

A  bill  will  be  reported  to  Congress  for  ($4,010  62)  four  thousand 
and  ten  dollars  and  sixty-two  cents. 


Report  of  Qttarlermctster  O.  P.  Andrews. 

Bbnicia  Dbpot,  Calif omta^  July  17, 1858. 

Sir:  Your  communication  dated  May 21, 1858,  was  received  on  the 
Ist  int. ,  but  could  not  be  answered  by  the  return  mail,  because  it  was 
necessary  first  for  me  to  visit  the  Presidio  of  San  Francisco,  and  ex<- 
ftmiue  the  copy  of  Wm.  Qeiger's  contract,  which  is  in  possession  of 
B't.  Gapt.  Lendrum. 

I  have  now  the  honor  to  report  as  follows :  The  narrative  prefacing 
the  questions  by  the  Solicitor  of  the  Court  of  Claims,  states  that 
"The  United  States  were  to  do  all  the  carpenter's  work  and  to  havl 
stone  and  lime  and  other  materials."  My  recollection  is,  that  the 
contract  did  not  at  first  provide  for  any  havling.  The  word  used  was 
^*  furnish;*'  and  the  first  dispute  between  Geiger  and  myself  occurred 
when  he  claimed  that  I  should  haul  the  stone  that  he  had  quarried.  This 
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was  about  December  26tb,  1864.  Geiger  tben  rode  from  Fort  Waflhita 
to  Fort  Smith,  about  185  miles,  saw  Quartermaster  French,  and  ob- 
tained an  additional  explanatory  article,  which  is  on  the  third  page  of 
his  contract,  declaring  tnat  the  United  States  should  do  all  the  hauling. 
He  was  gone  about  two  weeks,  during  which  time  his  men  could  have 
continued  to  quarry  stone,  and  my  impression  is  that  they  did ;  for 
they  had  not  quarried  enough  to  make  the  entire  walls  of  thebuilding. 

Afterwards  we  had  another  dispute  about  loading  the  wagonB, 
which  was  arranged  by  my  agreeing  to  pay  him  for  loading  them  so 
much  per  perch,  (see  contract.^  I  think  tnat  agreement  was  ante  dated 
for  some  reason  that  I  have  rorgotten.  This  second  dispute  caused  a 
delay  of  two  days  in  hauling,  during  which  his  men  could  have  con- 
tinued their  work. 

I  was  relieved  from  duty  as  A.  A.  Q.  M.  at  Fort  Washita,  on  the 
28th  of  February,  1855.  At  that  time,  Geiger  had  not  laid  the  foun- 
dations, and  consequently  could  not  have  been  delayed  for  any  carpen- 
ter's work.  After  I  was  relieved  I  took  no  further  notice  of  the  pro- 
gress of  the  work  than  any  other  indifferent  person.  My  memoranda 
and  retained  accounts  were  deposited  for  safety  at  my  home,  before  I 
returned  to  California,  and  I  am  unable,  without  reference  to  them, 
to  make  any  further  statement  than  the  above,  which  is  to  the  best  of 
my  recollection.  I  judge,  from  my  knowledge  of  Geiger's  disposition, 
that  he  would  not  have  presented  such  an  improbable  claim,  had  he 
not  been  aware  of  the  resignation  of  Capt.  French,  and  that  the 
other  persons  who  had  anything  to  do  with  that  contract  have  been 
stationed  at  such  remote  posts  as  to  make  it  possible  for  the  claim  to 
be  adjudicated  without  their  evidence.  Three  years  and  three  months 
have  elapsed  since  I  was  relieved,  and  he  has  never  hinted  to  me  that 
my  evidence  might  be  needed  in  his  favor. 

Very  respectfully,  your  obedient  servant. 

GEO.  P.  ANDREWS, 
Begimental  Quartermasier  Zd  Artillery, 
Major  General  Thos.  S.  Jesup, 

Quartetmaater  Oeneral  U.  S.  A. 

A  true  copy  from  the  original  on  file  in  the  Quartermaster  Grenerars 
office. 

W.  H.  GORDON,  Chief  Clerk. 


Copies  of  bills  of  Wm.  Oeiger  paid. 

The  United  States  to  William  Geiger y  Dr, 

June,  1855 — For  89  feet  of  chimney  on  old  quarters, 

(officers)  at  $4  per  foot |356  00 

184  feet  cut  stone  for  fire-places  in  officers' 
quarters,  at  $T5  per  foot 137  60 

Repairing  old  fire-places,  in  commanding 
officer's  quarters,  moving  columns  under 
commanding  officer's  quarters 21  00 

"1514  60 


WILLIAM  GEIGEB.  55 

I  certify  that  the  above  account  is  correct,  and  that  the  work  was 
performed  as  above  stated,  and  necessary  for  the  public  service. 

J.  H.  LBNDBUM, 
Brevet  Captain  United  States  armyy  Acting  Qtuirf.ermaster. 

A  true  copy  from  the  original. 

W.  H.  GOEDON, 
Chief  Clerk  Quartermaster  General's  office. 

Received,  Fort  Washita,  C.  N.,  June  24,  1855,  of  Breveet  Captain 
J.  H.  Lendrum,  acting  assistant  quartermaster  United  States  army, 
fi?e  hundred  and  fourteen  dollars  and  sixty  cents,  in  full  of  the  above 
acoonnt. 

WILLIAM  GEIGER. 

•  The  United  States  to  WiUiam  Oeiger,  Dr. 

Jan.  14, 1856 — For  building  463  perch  stone  walls,  at 

$3.25  per  perch |1,504  75 


I  certify  on  honor  that  the  above  account  is  correct  and  just ;  that  the 
services  were  rendered  as  stated,  and  that  they  were  necessary  for  the 
public  service. 

J.  H.  LENDRUM, 
Brevet  Captain  United  States  army. 

Received,  Fort  Washita,  C.  N.,  January  14, 1866,  of  Brevet  Cap- 
tain J.  H.  Lendrum,  3d  artillery  acting  assistant  quartermaster 
United  States  army,  fifteen  hundred  and  four  dollars  and  seventy-five 
cents,  in  full  of  the  above  account. 

WILLIAM  GEIGER. 
A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  Clerk  Quartermaster  General's  office. 

The  UnUed  States  to  WiUiam  Geiger,  Dr. 

^07.  25^  1856 — To  cutting  355  feet  stone  steps,  at  75  cents 

per  foot $266  26 

Laying  18  perch  stone,  at  |3  25  per  perch,  58  50 

Loading  18  perch  stone,  at  25  cents  per 

perch 4  50 

$329  26 


I  certify  that  the  above  account  is  correct  and  just,  and  that  the 
services  were  rendered  as  stated,  and  that  the  account  has  never  been 
paid. 

D.  P.  HANCOCK, 
2d  Lieutenant  7th  Infantry y  Acting  Assistant  Quartermaster. 
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Received,  Fort  Washita,  0.  N.,  April  27th,  1867,  of  2d  Lieutenant 
D.  P.  Hancock,  7th  infantry,  acting  assistant  quartermaster,  the 
sum  of  three  hundred  and  twenty-nine  dollars  and  twenty-five  cents, 
in  full  on  the  ahove  account. 

WILLIAM  GBIGER. 

A  true  copy  of  the  original. 

W.  H.  GORDON, 
Chitf  Clerk  Quartermaster  OeneraVs  office. 

The  United  States  to  WUiiam  Oeiger.  Dr. 

March  10,  1866 — For  building  thirty-one  perches  of  stone 

wall,  at  $3  26,  under  contract  of  October  18, 
1854,  for  erecting  the  walls  for  soldiers'  bar- 
racks at  Fort  Washita,  C.  N |100  75 


I  certify  that  the  account  is  correct ;  that  the  work  has  been  per- 
formed as  charged  and  correct. 

J.  H.  LENDRUM. 
Brevet  Captain  U.  8.  A.y  A.  A.  Q,  M, 

Received,  Fort  Smith,  Arkansas,  March  10,  1866,  of  Gapt.  S.  G. 
French,  assistant  quartermaster  United  States  army,  one  hundred 
dollars  and  seventy-five  cents^  in  full  of  the  above  account. 

WILLIAM  GEIGER. 

A  true  copy  from  the  original. 

W.  H.  GORDON. 
Chief  Clerk  Q.  M.  G.  office. 

Credited  to  Lendrum  on  his  explanation. 

The  United  States  to  William  Oeiger.  Dr. 

December  31, 1866 — For  building  246  perches  of  stone  wall, 

at  $3  25  per  perch |799  60 


I  certify  on  honor  that  the  above  account  is  correct  and  just ;  that 
the  services  were  rendered  as  stated ;  and  that  they  were  necessary 
for  the  public  service. 

J.  H.  LENDRUM, 
Brevet  Captain  U.  S.  A. 

Received,  Fort  Washita,  0.  N.,  December  31, 1866,  of  Brevet  Cap- 
tain J.  H.  Lendrum,  acting  assistant  quartermaster  United  States 
army,  seven  hundred  and  ninety-nine  dollars  and  fifty  cents,  in  full 
of  the  above  account. 

WILLIAM  GEIGER. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Okie/  Clerk  Q.  M.  G.  office. 
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The  Untied  SlcUes  to  WiUiam  Oeiger.  Dr. 

August  30,  1855 — ^Por  ninety-two  and  one-third  perches  of 

stone  wally  at  $3  25  per  perch |300  00 

I  certify  on  honor  that  the  ahove  is  correct  and  just ;  that  the 
services  were  rendered  as  stated ;  and  that  they  were  necessary  for  the 
public  service. 

J.  H.  LENDEUM, 
Brevet  Captain  U.  8.  A.,  A.  A.  Q.  M. 

Beceived,  Fort  Washita,  C.  N.,  August  30, 1855,  of  Captain  J.  H. 
Lendrnm,  acting  assistant  quartermaster  United  States  army,  three 
hundred  dollars  in  full  of  the  above  account. 

WILLIAM  OEIGER. 

A  true  copy  from  the  original. 

W.  H,  GORDON. 
Chief  Clerk  Q.  M.  O.  office. 

The  United  States  to  WiUiam  Oeiger.  Dr. 

May,  1855 — For  building  thirty-two  perches  stone  wall  on 
barracks,  at  $3  25  per  perch,  per  contract  of  Oc- 
tober 18,  1854 |104  00 


I  certify  that  the  above  account  is  correct ;  and  that  the  wall,  as 
above  stated,  has  been  erected  in  pursuance  of  contract. 

J.  H.  LENDRUM. 
Brevet  Captain  U.  S.  A^  A.  A.  Q.  M. 

Received,  Fort  Washita,  C.  N.,  April  17,  1855,  of  Brevet  Captain 
Lendrum,  3d  artillery,  acting  assistant  quartermaster  United  States 
army,  one  hundred  and  four  dollars,  in  full  of  the  above  account. 

WILLIAM  GBIOER. 

A  true  copy  from  the  original. 

W.  H,  GORDON. 
Chirf  Clerk  Q.  M.  G.  office. 

The  United  States  to  WiUiam  Oeiger.  Dr. 

April  25,  1865 — For  building  five  hundred  and  fifty-five 

perches  of  stone  wall  on  soldiers'  barracks, 
at  Fort  Washita,  C.  N.,  at  |3  25  per  perch,  |l,803  75 

I  certify  that  the  above  account  is  correct ;  and  that  the  wall  has 
been  erected  ;  and  that  the  account  is  correct  and  just. 

J.  H.  LENDRUM, 
Brevet  Captain  U.  8.  A.^  A.  A.  Q.  M. 

Received,  Fort  Washita,  0.  N.,  April  26,  1855,  of  Brevet  Captain 
Lendrum,  Sd  artillery,  acting  assistant  quartermaster  United  States 

Bep.  C.  C.  242 6 
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army,  eighteen  handred  and  three  dollars  and  seventj-fiye  cents,  in 
fall  of  the  above  account. 

WILLIAM  GEIGER. 

A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  Clerk  Q.  M.  O.  office. 

The  United  States  to  WWiam  Oeiaer,  from  Uth  January  1856,  to  30(i 

of  Septemoer,  1856, 1)r. 

For  856  perches  13  feet  masonrj,  at  |3  25  per  perch, |2,784  56 

For  2,161  perches  12  feet  loading,  at  25  cents  per  perch,  540  44 

For  1,931{^  feet  of  cut  stone,  at  76  cents  per  perch  foot,...  1,448  43 

For  labor  20  days,  at  |2  50  per  day, 50  00 

For  services  for  team  and  teamster,  43  days,  at  $3, 129  00 

For  963  yards  plastering,  at  35  cents  per  yard, 337  06 

For  excavation  per  agreement, 165  00 

For  7  feet  chimney,  at  $4  per  foot, 28  00 

For  delivering  57  perches  of  stone,  at  |1  per  perch,. 57  00 

For  repairing  chimneys,  fire-places,  steps,  &c,, 106  00 

6,636  48 


I  certify  that  the  above  account  is  correct  and  just,  and  the  work 
was  executed  and  services  rendered  in  compliance  with  agreement 
made  with  Capt.  S.  G.  French,  assistant  quartermaster,  on  the  18t1i 
of  October,  1854,  and  subsequent  agreement  with  Brevet  Major  G.  P. 
Andrews,  third  artillery,  acting  assistant  quartermaster,  and  myself. 

J.  H.  LENDBUM, 
Brevet  Captain  United  States  Army. 

Received,  Fort  Washita,  Choctaw  Nation,  April  27, 1857,  of  second 
Lieut.  D.  P.  Hancock,  7th  infantry,  acting  assistant  quartermaster,  the 
sum  of  five  thousand  six  hundred  and  thirty-five  dollars  and  forty- 
eight  cents,  in  full  on  the  above  account. 

WM.  GEIGER. 
A  true  copy  from  the  original. 

W.  H.  GORDON, 
Chief  Clerk  Quartermaster  General's  office. 
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ABRAHAM  MARTIN. 


Fb&vaet  11,  1860. — ^Reported  from  the  Court  of  Claims,  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

7b  fte  Jumoraile  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfullj  presents  the  following  documents 
as  the  report  in  the  case  or 

ABRAHAM  MARTIN  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documents  from  the  House  of  Representatives  returned  to  that 
House. 

3.  Certified  copies  of  papers  from  the  Treasury  Department,  trans- 
mitted to  House  of  Representatives. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims* 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r,  „  n  seal  of  said  court,  at  Washington,  this  5th  day  of  December, 
^    H    A.  D.  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


in  the  united  states  court  of  claims. 
Abraham  Martin  vs.  The  United  States. 

To  the  honorable  the  judges  of  the  Court  of  Claims: 

The  petition  of  Abraham  Martin,  of  the  city  of  Philadelphia,  re- 
spectfully represents  :  That  from  the  first  of  January  to  the  first  of 
November,  A.  D.  1846,  and  from  the  first  June,  1849,  to  the  first 
July,  1853,  he  was  the  cashier  in  the  custom-house  at  Philadelphia, 
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and  for  many  years  prior  to  the  term  first  Darned  he  had  heen  such 
cashier,  in  the  faithful  and  arduous  discharge  of  the  duties  of  his  said 
office.     In  the  year  1837  the  collector  of  this  port  made  application 
to  the  Secretary  of  the  Treasury  for  authority  to  distribute  among  his 
clerks  an  amount  equal  to  the  surplus  fees  erroneously  paid  into  the 
treasury  in  the  year  1832,  so  as  to  make  their  salaries  equal  to  the 
salaries  of  the  clerks  of  the  New  York  custom-house  performing  simi- 
lar service.     The  Secretary,  in  his  reply,  remarked  that  he  had  not 
the  power  to  grant  such  authority,  but  would  recommend  the  subject 
to  Congress,  which  he  did,  and  Congress  passed  an  act  (2d  section  of 
the  act  3d  March^  1837,  of  the  civil  and  diplomatic  appropriation 
bill)  to  pay  the  salaries  for  that  year  on  the  same  principle  as  at 
New  York.     By  the  passage  of  this  act,  the  salaries  of  all  the  clerks, 
including  that  of  your  petitioner,  were  increased^  the  highest  to  $1,400. 
The  amount  of  surplus  fees  paid  into  the  treasury  in  1832  was  fonnd 
sufficient  to  place  all  the  clerks  on  a  footing  with  the  clerks  in  the  New 
York  custom-house,  with  the  exception  of  the  cashier.     A  second  appli- 
cation was  made  by  the  collector  to  the  Secretary,  to  authorize  an  in- 
crease of  the  cashier's  salary,  so  as  to  make  it  equal  in  amount  to  that 
paid  to  the  same  officer  in  New  York  and  Boston.    The  Secretary  replied, 
as  he  had  on  a  former  occasion,  that  he  had  not  the  power,  but  said, 
**  should  there  prove  to  be  any  aurplua  fees  at  the  end  of  the  year,  the 
proposed  increase  might  be  made  therefrom."     The  fees  being  fonnd 
adequate,  the  amount  of  $1,300  was  charged  in  the  accounts  at  the 
end  of  the  year,  and  allowed  by  the  accounting  officers  of  the  Treasury 
Department,  making  the  compensation  of  your  petitioner  $2,700     In 
1838  the  additional  salary  was  charged  in  the  amounts  and  allowed 
for  that  year.     In  1839  Congress  appropriated  $15,000  to  pay  the 
arrears  of  all  the  salaries  in  the  Philadelphia  custom-house  from  18 J2 
to  1837,  so  as  to  make  the  same  equal  to  what  they  received  in  the 
last-mentioned  year,  on  the  same  principle  as  had  been  applied  at 
New  York,  (1st  section  of  the  act  3d  March,  1839,  5  Stat.,  347,)  thus 
affirming  the  correctness  of  the  decision  of  the  Secretary  of  the  Treas- 
ury in  placing  the  salaries  on  the  same  footing  at  the  two  ports.    The 
sum  thus  appropriated  proved  insufficient  to  efiect  the  intentions  of 
Congress,  and  on  March  3,  1841,  (5  Stat.,  432,)  that  body  passed  a 
second  act,  directing  the  Secretary  of  the  Treasury  to  ascertain  and 
pay  the  deficiency.     Thus  the  salary  of  the  cashier  at  the  said  port  of 
rhiladelphia  was  placed,  by  the  decision  of  the  Treasury  Department, 
and  by  the  acts  of  Congress  referred  to,  on  the  same  footing  with  the 
cashier  of  the  New  York  custom-house.     From  1832  to  the  close  of 
1845  the  full  salary  of  $2,700  per  annum  was  paid,  with  the  full  con- 
sent of  the  Treasury  Department.     That  subsequent  to  said  period 
the  Treasury  Department  failed  to  pay  your  petitioner  the  amount 
due  him  according  to  law  and  the  decision  of  the  Secretary — that  is, 
for  the  period  first  above  stated — the  said  petitioner  having  been  re- 
moved from  his  said  office  on  the  1st  of  November,  1846,  and  restored 
to  his  said  office  on  the  Ist  June,  1849. 

Your  petitioner  would  further  show,  that  for  more  than  twenty- 
seven  years  he  was  in  the  discharge  of  the  duties  of  said  office^  faith- 
fully and  to  the  satisfaction  of  the  Treasury  Department  and  of  the 
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public,  and  during  that  period  had  charge  of  more  than  one  hundred 
milhons  of  the  public  funds  ;  and  that  while  in  New  York  the  cashier 
had  had  a  number  of  assistants,  whose  compensation  in  the  aggregate, 
he  is  informed,  amounted  annually  to  $10,000,  and  in  Boston  to 
$4,000 ;  and  that  he  had  no  authorized  assistant  in  the  discharge  of 
the  duties  of  his  position.  He  would  further  show,  that  since  the 
compensation  of  your  petitioner  was  fixed  by  the  acts  of  Congress 
above  referred  to  the  duties  of  his  office  had  greatly  increased,  arising 
from  the  large  increase  of  importations. 

Tour  petitioner,  confident  that  he  had  rendered  ample  service  for 
the  compensation,  and  his  own  views  as  to  the  strictly  legal  validity 
of  his  claim  having  been  confirmed  by  the  opinions,  in  writing,  of 
Hon.  John  Sargeant,  Gkorge  M.  Dallas,  Henry  Gilpin,  and  James 
Bayard,  he  has  made  repeated  applications  to  the  treasury  for  relief| 
but  without  success. 

The  following  is  a  statement  of  his  claim : 

For  bis  services  as  cashier  of  the  Philadelphia  custom- 
house from  1st  June,  1849,  to  1st  July,  1853,  four 
years  and  one  mouth,  at  the  rate  of  $2,700  per  annum, 
being  the  rate  allowed  to  the  cashier  by  authority  of  the 
Secretary  of  the  Treasury  and  acts  of  Congress $11,022  52 

This  amount  short  paid  from  1st  January  to  1st  Novem- 
ber, 1846,  having  been  paid  at  the  rate  of  |1,400  in- 
stead of  |2,700  per  annum 1,083  33 

12,105  85 
Deduct  amounts  received  from  1st  June,  1849^  to  1st  July, 
1853,  as  will  appear  by  reference  to  the  accounts  of 
emoluments  of  collector  of  Philadelphia 6,265  38 

6,840  47 


Toor  petitioner  has  not  assigned  his  claim,  or  any  part  of  it,  but  is 
the  sole  owner  of  the  same. 

The  following  has  been  the  action  of  Congress  on  the  claim,  viz: 

The  petitioner's  memorial  was  presented  in  March,  1854,  and  re- 
ferred to  the  Committee  on  Commerce.  No  action  was  had  thereon, 
and  he  is  not  aware  that  anything  further  was  done  in  the  case. 

Tour  petitioner  prays  your  honors  to  inquire  into  the  matters  afore- 
said, and  to  grant  him  adequate  relief  in  the  premises. 

ABRAHAM  MARTIN. 


To  the  Senate  and  House  of  Representatives  of  the  United  States  in 

Congress  assembled : 

The  memorial  of  the  undersigned  respectfully  shows  :  In  pursuance 
of  an  application  of  the  collector  of  Philadelphia  in  1836  to  the  Seo- 
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retary  of  the  Treasury  on  behalf  of  his  clerks,  which  was  referred  by 
the  Secretary  to  Congress,  the  following  proviso  was  passed  in  the 
second  section  of  the  civil  and  diplomatic  act  of  dd  March,  1837  : 

^^  Provided,  however j  That  the  Secretary  of  the  Treasury  be  au- 
thorized to  extend  to  the  collectors  of  such  other  ports,  when  a  surplus 
of  emoluments  have  been  accounted  for  and  paid  into  the  treasury  in 
the  year  1832,  the  privilege  granted  to  the  collector  of  New  York,  to 
take  effect  from  the  first  day  of  January  last."  Under  this  authority 
the  Secretary  directed  the  collector  of  Philadelphia  to  distribute  among 
his  clerks,  for  the  year  1837,  the  eurplus  paid  into  the  treasury  in  1832. 
Under  the  first  proviso  of  said  section  the  collector  had  placed  at  his 
disposal,  for  the  payment  of  his  derks'  saiarieSj  the  amount  of  fees  and 
emoluments  which  he  would  have  received  ^^on  importations  in  the 
year  if  the  act  of  14th  July,  1832,  had  not  gone  into  effect."  Under 
these  provisos  the  clerks  received  their  stiptdaied  maximum  compensor 
tions  for  the  year  1837.  By  the  first  section  of  the  civil  and  diplo- 
matic appropriation  act  of  3d  March,  1839,  and  the  fourth  section  of 
the  civil  and  diplomatic  act  of  3d  March,  1841,  Congress  appropriated 
a  sufficient  sum  to  make  up  said  stipulated  compensations  from 
1832  to  1837,  which  salaries,  thus  approved  and  recognized  by  Con- 
gress, have  been  continued  and  paid  since  1837. 

On  the  12th  of  October,  1837,  an  application  was  made  by  the  col- 
lector ''to  increase  the  compensation  of  his  cashier  and  bond  clerk  so 
as  to  make  his  salary  equal  in  amount  to  what  is  received  by  persons 
holding  similar  situations  in  New  York  and  Boston."  The  Secretary 
in  reply,  October  24,  1837,  authorized  the  proposed  increase  to  be 
made  at  the  end  of  the  year,  should  the  emoluments  of  the  office  ad- 
mit of  it.  Under  this  authority,  there  being  sufficient  emoluments, 
**  according  to  the  importations  of  the  year,"  made  the  proposed  in- 
crease, which  was  continuously  allowed  at  the  close  of  each  year,  and 
paid  down  to  the  end  of  1845.  The  first  of  November,  1846,  the 
cashier  was  removed,  and  the  additional  compensation  for  the  frac- 
tional part  of  said  year  was  not  paid.  Some  time  after  his  restoration, 
1st  June,  1849,  when  he  applied  for  the  additional  compensation,  ob- 
jections were  raised  by  Mr.  Rockwell,  then  Commissioner  of  Customs, 
founded  on  his  views  of  the  seventh  section  of  the  act  for  the  relief  of 
Charblain  and  Pouwert,  commonly  called  *^the  relief  section,"  ap- 
proved July  21,  1840,  which  he  considered  as  having  been  repealed ; 
whereas,  if  such  repeal  had  actually  taken  place,  it  could  have  in  no 
way  affected  the  cashier's  stipulated  compensation,  authorized  and  paid 
as  heretofore  stated,  for  when  the  compensation  of  the  clerks  in  the 
custom-house  was  provided  for  out  of  the  treasury  in  1850,  no  diminu- 
tion of  their  salaries  was  designed,  nor  was  any  such  intimated  by 
the  Secretary  in  reference  to  any  clerk  in  the  Philadelphia  custom- 
house. The  stipulated  salaries  of  aU  the  clerks  of  the  Philadelphia 
custom-house  have  continued  to  be  paid  to  the  present  tim^^  with  the 
exception  of  the  cashier.  It  may  be  here  stated  that  while  in  New 
York  the  cashier  has  a  number  of  assistants  whose  compensations  in 
the  aggregate  amount  to  $10,000,  and  in  Boston  to  $4,000,  the  cashier 
at  Philadelphia  had  no  authorized  assistant. 
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Accompanying  this  statement  of  facts  will  be  found  the  opinions  of 
Messrs.  Gilpin,  Dallas,  and  Bayard,  in  support  of  the  claim. 

A  proviso  like  the  following  introduced  into  the  appropriation  bill, 
Mr.  Dallas  and  others  think  would  meet  the  case : 

"  That  the  Secretary  of  the  Treasury  be  authorized  and  instructed 
to  pay  to  tbe  late  cashier  of  the  Philadelphia  custom-house  the  bal- 
ance of  his  compensation  accruing  between  January  1, 1845,  and  July 
1, 1853,  so  as  to  make  his  yearly  salary  equal  to  that  which  he  received 
from  1837  to  1845." 

Very  respectfally, 

A.  MARTIN. 

January  27, 1854. 


Treasury  Dbparthbnt, 
Office  nf  Commissioner  of  Gustome^  August  10,  1853. 

Sir:  In  reference  to  the  claim  of  Abraham  Martin,  late  cashier  at  the 
CQstom-house  in  Philadelphia,  for  arrears  of  compensation  from  De- 
cember 31,  1845,  to  November  1,  1846,  and  from  June  1,  1849,  to 
July  1,  1853,  stated  to  be  due  to  him  from  the  government,  amount- 
ing to  the  sum  of  15,840  47,  I  respectfully  submit  the  following 
statement : 

It  appears  that  Mr.  Martin  had  been  discharging  the  duties  of  cash 
clerk  at  the  custom-house  at  Philadelphia,  prior  to  the  year  1837,  at 
a  salary  of  $1,000  per  year;  that  upon  application  of  the  collector, 
recommending  an  increase  of  his  compensation.  Secretary  Woodbury, 
by  letter  dated  October  24,  1837,  authorized  an  addition  to  his  salary 
sufficient  to  make  it  equal  to  that  received  by  persons  holding  similar 
situations  in  New  York  and  Boston,  provided  there  should  prove  to 
be  surplus  emoluments  accruing  at  said  office  out  of  which  to  pay  the 
proposed  increase. 

There  were  at  that  time  no  surplus  emoluments  received  at  the 
Philadelphia  custom-house,  but  by  the  act  of  July  7,  1838,  the  Secre- 
tary of  the  Treewury  was  authorized  to  pay  to  collectors,  naval  officers, 
&c.,  and  their  respective  clerks,  such  sums  as  would  give  said  officers, 
respectively^  the  same  compensation  they  would  have  been  entitled  to 
receive  if  the  act  of  July  14,  1832,  had  not  gone  into  effect. 

Under  the  authority  thus  given  by  Secretary  Woodbury,  the  act  of 
CoDgresfl  above  cited,  and  the  privilege  allowed  by  the  Secretary  of 
the  Treasury  to  the  collector  of  New  York  to  distribute  the  surplus 
emoluments  among  the  officers  of  the  customs,  which  privilege  was 
extended  by  act  of  Congress  of  July  7,  1838,  to  officers  of  other  ports, 
the  collector  of  Philadelphia  allowed  to  Mr.  Martin  a  salary  of  $2,700 
per  year,  which  salary  he  continued  to  receive  until  December  31, 
1845,  at  which  date  his  increased  compensation  under  the  above 
wthority  terminated. 

In  considering  Mr.  Martin's  right  to  receive  the  amount  now 
claimed,  to  wit,  the  increased  compensation  from  December,  1846,  to 
bis  retirement  from  office,  it  may  be  proper  to  inquire  into  the  le- 
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and  required  the  Secretary  of  the  Treasury  to  pay  the  clerks  in  the 
custom-house  at  Philadelphia  such  sums  of  money  as,  with  the  amount 
formerly  appropriated,  would  make  up  the  arrears  of  their  respective 
salaries  from  1832  to  1837. 

These  two  acts  of  Congress  seem  to  put  it  heyond  doubt  that  the 
amount  of  compensation  allowed  to  the  cashier  of  the  custom-house  at 
Philadelphia  in  1837  was  the  true  legal  salary  of  that  officer,  (as  one  of 
the  clerks  of  the  custom-house,)  and  it  appears  to  me  that  if  no  alter- 
ation has  been  made  by  law  he  has  been  entitled  to  receive  that  amount 
ever  since. 

Very  respectfully,  yours, 

JAMES  BAYARD. 

Abraham  MARTm,  Esq. 


Philadelphia,  September  26,  1852. 

Dear  Sir  :  I  have  considered  the  question  submitted  by  you,  viz : 
whether,  under  the  authority  of  the  Secretary  of  the  Treasury,  and  of 
the  a(!tfiLof  Congress  of  March  3,  1839,  (9  Laws  U.  S.,  1,011,)  and  3d 
March,  1841,  (10  Laws  U.  S.,  123,)  the  cashier  of  the  custom-house 
at  Philadelphia  is  not  and  has  not  been  entitled  to  receive  the  same 
annual  compensation  since  1845  which  he  received  before  that  period. 

I  am  of  opinion  that  he  is  so  entitled. 

The  facts,  as  I  understand  them,  are  these :  Previous  to  the  year 
1*837  a  difference  existed  in  the  compensation  of  the  clerks  (including 
the  cashier)  at  Philadelphia,  and  at  New  York,  Boston,  and  other 
principal  porj^s.  In  the*  former,  after  the  payment  of  a  small  fixed 
salary,  the  surplus  of  the  fees  and  emoluments  had  been  paid  over  by 
the  collector  to  the  treasury  of  the  United  States  ;  in  the  latter,  all 
such  surplus  had,  at  the  end  of  the  year,  been  divided  among  those 
officers — a  proceeding  just,  not  only  on  account  of  the  admitted  inade- 
quacy of  their  low  fixed  salaries,  but  because  these  fees  and  emolu- 
ments were  specially  collected  for  their  remuneration.  In  the  year 
1837,  this  difference  being  called  to  the  notice  of  the  Secretary  of  the 
Treasury,  he  so  far  remedied  it  as  to  direct  the  collector  to  pay  the 
salaries /or  that  year  at  Philadelphia  on  the  same  principle  as  at  New 
York.  The  arrears  of  previous  years,  however,  which  had  accnied 
from  the  different  modes  adopted  at  the  two  ports,  could  not  be  so 
paid,  because,  since  the  year  1832,  owing  to  the  falling  off  of  the  sur- 
plus emoluments  under  the  compromise  act,  there  was  no  fund  in  the 
collector's  hand  applicable  by  law  to  make  up  the  deficiency.  To 
remedy  this  injustice  Congress  passed  the  act  of  March  3,  1839,  by 
which  they  appropriated  '*  the  sum  of  $15,000,  or  so  much  thereof  as 
was  necessary,  to  pay  the  clerks  in  the  custom-house  at  Philadelphia 
the  arrears  of  their  salaries  irom  1832  to  1837,  so  as  to  make  the  same 
equal  to  what  they  received  in  the  last-mentioned  year,  on  the  same 
principle  as  had  been  applied  at  New  York,"  thus  affirming  the  cor- 
rectness of  the  decision  of  the  Secretary  of  the  Treasurv  in  placing  the 
salaries  on  the  same  footing  at  the  several  ports.  The^um  thus  appro- 
priated proved  insufficient  to  effect  the  intentions  of  Congress,  and. 
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on  March  3,  1841,  that  body  passed  a  second  act,  directing  the  Secre- 
tary of  the  Treasury  to  ascertain  and  pay  the  deficiency. 
Thas  the  salary  of  the  cashier  at  the  Philadelphia  custom-house  was 
^adrisedly  placed,  by  the  decision  of  the  Treasury  Department  and  also 
B^iitf  two  acts  of  OongresSj  (as  in  every  principle  it  should  have  been,)  on 
V  the  same  looting  as  that  of  the  same  officer  at  New  York.     From  1841 
r  to  the  close  of  1845  it  was  so  regularly  paid,  with  the  full  assent  of 
the  Treasury  Department.     On  the  first  of  November,  1846,  you  were 
removed  from  office,  and,  when  removed,  your  salary  for  the  ten  months 
of  the  year  which  had  elapsed  was  allowed  by  the  collector  only  at  the 
rate  of  your  nominal  salary,  thus  bringing  it  back  to  what  it  was  be- 
fore 1837,  and  from  which  it  had  been  changed  by  the  deliberate 
action  of  the  department  and  Congress.     Since  your  restoration  to  the 
same  office^  that  is  from  first  of  June,  1849,  to  the  present  time,  the 
same  altered  rule  of  compensation  has  been  adhered  to. 

If  this  change  has  been  correct,  it  must  be  because  some  law  Jias  re- 
pealed or  modified  those  to  which  I  have  referred.  I  have  not  dis- 
covered any  one  that  can,  by  any  construction,  bear  such  an  interpre- 
tation. The  only  acts  of  Congress  which  1  have  found  referring  to 
the  compensation  of  the  officer*)  of  the  customs  at  Philadelphia  are 
thoee  of  11th  February,  1846,  (Pam.  Laws,  p.  6,)  and  3d  March,  1849, 
(Pam.  Laws,  105 >)  and  neither  of  these  does  so.  The  object  of  the 
tbrmef  was  to  obviate  a  construction  which  had  been  placed  on  acts 
giving  compensation  by  the  year  to  officers  of  the  customs,  so  as  to 
I  provide  that  in  cases  where  the  officers  actually  served  for  a  less  • 
period  than  a  year  a  prorata  portion,  and  not  the  whole  of  their 
maximum  annual  compensation,  should  be  paid. 

Certainly  this  act  was  not  intended  to  refer  to  or  affect  the  amount 
of  aach  compensation ;  on  the  contrary,  by  referring  to  **  the  maximum 
compensation  of  said  officers,"  it  would  seem  to  recognize  all  allow^ 
ances  in  the  nature  of  compensation  to  which  they  had  been  pre- 
vionsly  entitled.  The  object  of  the  latter  act  was  to  change  the  pre- 
viously existing  system  of  deducting  the  expenses  of  the  custom-house 
(including  of  course  the  compensation  to  the  officers)  from  the  accruing 
revenue,  and  to  direct  the  payment  into  the  treasury  of  the  entire 
gross  amount,  embracing  even  the  fees  and  emoluments  intended  for 
the  payment  of  such  compensation  ;  such  expenses  being  thereafter 
provided  for  by  appropriation.  Neither  in  this  act,  any  more  than  in 
that  of  1846,  was  any  reference,  direct  or  implied,  made  to  the  amount 
of  compensation  of  any  officer. 

It  therefore  does  not  seem  to  me  to  admit  of  a  doubt  that  at  all  times 
since  1837  the  cashier  of  the  Philadelphia  custom-house  has  been  en- 
titled to  receive  a  salary  calculated  on  the  same  principle  as  that  of 
the  same  officer  at  New  York.  This  was  formally  settled  by  the  de- 
partment in  183T  ;  it  was  ratified  by  Congress  in  1839,  and  again  in 
1841 ;  it  was  carried  into  practice  from  1837  to  1845  ;  and  its  partial 
change  since  then  is  not  called  for  or  authorized,  so  far  as  I  can  dis- 
cover, by  any  decision  of  the  Treasury  Department  or  any  provision 
of  law,  and  would,  as  it  seems  to  me,  be  a  return  to  that  unjust  dis- 
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crimination  which  it  was  the  very  object  of  the  treasury  and  Congresa 
to  set  aside. 

Very  respectfully,  yours, 

HENRY  D.  GILPIN. 
A.  Martin,  Esq. 


CusTOM-nousB,  Philadelphia,  October  12, 1837. 

Sir  :  Permit  me  to  submit  to  you  the  case  of  Mr.  A.  Martin,  the 
cashier  and  bond  derk  in  tbis  office.     He  applies  for  some  extra  com- 

Eensation  for  additional  and  arduous  duties  which  have  devolved  on 
im  since  the  withdrawal  of  the  government  funds  from  the  banks, 
and  the  collection  and  extension  of  bonds  in  this  office,  together  with 
the  disbursement  of  funds,  and  other  responsible  and  important  ser- 
vices rendered  by  him  during  the  present  year. 

I  should  be  pleased  to  have  Mr.  Martin  placed  in  some  degree  in 
point  of  salary  on  an  equality  with  gentlemen  of  the  same  official 
grade  in  other  custom- bouses,  where,  from  the  assistants  provided  them, 
their  duties  must  be  far  less  laborious. 

I  beg  leave  to  refer  you  to  the  Solicitor  of  the  Treasury,  who  has 
some  knowledge  of  the  services  rendered  by  Mr.  Martin,  and  herewith 
enclose  the  letter  addressed  to  me  by  him  on  the  subject,  respectfally 
but  earnestly  recommending  the  application  to  your  most  ravorable 
consideration. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  N.  BARKER,  CoUedor. 
Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 


Treasury  Departbient, 
CompiroUer'a  Office^  March  7,  1846. 

Sir  :  I  have  duly  considered  the  enclosed  abstract  of  payments  made 
by  Calvin  Blythe,  late  collector  of  the  customs  at  Philadelphia,  to 
clerks  in  the  custom-house,  amounting  to  the  aggregate  sum  of 
|4 1,058  90,  for  services  rendered  by  them  from  the  year  1822  to  the 
year  1832,  at  maximum  rates  stipulated  to  be  paid  when  the  emolu- 
ments accounts  of  said  collector  showed  a  surplus  wherewith  to  pay 
the  same,  and  so  actually  allowed  and  paid  in  years  prior  to  18^2 ; 
and  which  maximum  rates  do  not  appear  to  have  been  modified  by  the 
act  of  Congress  approved  May  7,  1822,  nor  by  any  decision  of  the 
Secretary  of  the  Treasury,  who  alone  could  subsequently  have  increased 
or  reduced  them  ;  but,  on  the  contrary,  seem  to  have  been  afterwards 
recognized  and  sanctioned  by  that  officer,  when,  in  the  year  1839,  the 
sum  of  $16,000,  under  the  act  approved  March  3^  1839,  and  in  the 
year  1841,  the  sum  of  |10,110,  undei;the  act  approved  March  3, 1841, 
were  distiibuted  amongst  and  paid  to  clerks  in  said  custom-houee,  to 
complete  said  maximum  rates  of  compensation  for  services  performed 
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from  the  year  1832  to  1837,  and  which  rates  have  since  been  contina- 
OQsIy  and  are  now  allowed  in  conformity  with  law ;  and  notwith* 
standing  I  think  said  collector  should  not  have  assnmed  to  pay  com- 
pensation  earned  so  long  before  the  beginning  of  his  term  of  office, 
and  when  the  propiiety  of  paying  it  was  under  the  consideration  of 
this  department,  still,  as  I  believe  said  compensation  was  earned 
under  and  claimed  in  conformity  with  a  well-known  and  valid  agree- 
ment, and  that  if  said  payments  shall  not  be  credited  in  the  adjust- 
ment about  to  be  made  nere  of  said  collector's  final  account  in  which 
he  has  charged  this  sum,  and  suit  shall  be  brought  against  him  and 
his  sureties  to  recover  the  same,  that  agreement  would  be  proved  to 
the  satisfaction  of  the  court  and  jury,  and  the  sum  paid  there  under 
be  consequently  allowed  by  the  verdict ;  therefore  I  do  hereby  respect- 
iblly  submit  and  advise  that  it  is  expedient  to  allow  and  credit  said 
collector  in  the  said  adjustment  with  the  sum  of  said  payments. 

With  great  respect,  your  obedient  servant, 

JAMES  W.  MoCULLOH. 

Hon.  RoBBRT  J.  Walker, 

Secretary  of  the  Treasury. 

[Endonexnent.] 

March  7,  1846. 

The  within  report  approved. 

R.  J.  WALKER, 
Secretary  of  tlie  Treasury. 


Treasury  Department, 
Office-  of  Commisaioner  of  CustoriMy  May  28,  185  S. 

Sir  :  In  reply  to  your  inquiries  in  reference  to  the  compensation  of 
A.  Martin,  formerly  a  clerk  in  the  custom-house  at  Philadelphia,  I 
have  to  state  that  his  salary  in  1832  was  $660 ;  that  it  was  subse- 
quently increased  to  $1,000,  and  that  the  Secretary  of  the  Treasury, 
oy  his  letter  dated  April  26,  1837,  authorized  the  collector  of  Phila- 
delphia, in  complian.ce  with  his  recommendation,  to  pay  to  Mr.  Martin, 
under  the  last  proviso  of  the  2d  section  of  the  act  of  3d  March,  1837^ 
the  sum  of  $400  additional  as  his  proportion  of  the  sum  of  $4,457  87, 
the  amount  of  surplus  fees  paid  into  the  treasury  by  the  collector  in 
1832.  His  compensation,  including  his  proportion  of  the  surplus  of 
1832,  was  thus  fixed  in  1837  at  $1,400.  This  point  is  fully  evidenced 
hy  the  account  rendered  by  said  clerks  for  the  arrears  of  their  respec- 
tive salaries  from  1832  to  1837,  so  as  to  make  the  same  equal  to  the 
amonut  received  in  the  lost- mentioned  year,  under  the  provisions  of 
the  appropriation  acts  of  3d  March.  1839,  and  the  2d  section  of  the 
ttctof  3d  March,  1841,  and  the  treasury  adjustment  of  said  accounts, 
certified  copies  of  which  are  herewith  furnished,  marked  Nos.  1,  2, 
&ud  3.  By  reference  to  No.  1,  it  will  be  seen  that  the  salary  of  Mr. 
Martin,  whose  name  appears  second  on  the  list,  is  stated  at  $660  in 
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1832,  and  |1,400  in  1837,  and  that  the  difference  of  |740  per  annum, 
amounting  to  $3,700,  was  allowed  and  paid,  as  per  accounts  Nos.  2 
and  3. 

Mr.  Martin  was  paid  at  the  rate  of  |l,400  from  January  1  to  Octo- 
ber 31,  1846,  when  he  was  superseded.  His  successor  was  also  paid 
at  that  rate  from  November  1,  1846,  to  May  31,  1847.  Mr.  Martin 
was  reappointed  at  the  same  salary  on  the  Ist  of  June,  1847,  and  was 
paid  at  the  rate  of  |1,400  up  to  the  22d  of  October,  1850,  when  it 
was  increased  by  the  Secretary  of  the  Treasury  to  $1,600  per  annum, 
as  will  be  seen  by  a  certified  copy  of  his  letter  of  that  date,  herewith 
furnished,  marked  A.  Mr.  Martin  was  paid  from  and  after  the  date 
last  mentioned  and  during  his  continuance  in  office  at  the  rate  thus 
fixed  by  the  Secretary  of  the  Treasury,  as  well  as  his  successors,  up  to 
the  21st  of  August,  1855,  when  the  Secretary  of  the  Treasury,  by  his 
letter  dated  the  22d  of  August,  1865,  a  certified  copy  of  which  is  also 
herewith  furnished,  marked  B,  approved  the  appointment  of  Caspar 
Shunk  as  cashier,  and  fixed  his  salary  at  $1,600  per  annum,  at  which 
rate  the  cashier  has  ever  since  been  and  still  continues  to  be  paid. 

Very  respectfully,  your  obedient  servant, 

T.  FERAN, 
Acting  Commissioner  of  Ctistoms. 

B.  H.  GiLLET,  Esq., 

Solicitor  of  the  Court  of  Claims. 


Treasurt  Department, 
Office  of  Commissioner  of  Ctistoms^  December  10,  1856.    ^ 

Sir:  In  reply  to  your  inquiries  in  relation  to  the  salary  of  A.  Martin, 
late  cash  clerk  of  the  custom-house  in  Philadelphia,  I  have  to  state 
that  it  appears,  from  an  examination  of  the  accounts  and  records  of 
the  department,  that  Mr.  Martin's  salary  in  the  year  1832 

was  $660,  and  that  it  was  increased  in  1837  to $1,000  00 

And  that  he  was  allowed  in  addition  thereto,  under  the 
last  proviso  of  the  2d  section  of  the  general  appropria- 
tion act  of  the  3d  March,  1837,  this  sum,  as  his  propor- 
tion of  $4,467  87,  the  amount  of  surplus  fees  paid  into 
the  treasury  in  the  year  1832  by  the  collector  of  Phila- 
delphia         400  00 

Which  made  his  salary  in  1837,  including  the  surplus  of 

1832 1,400  00 


This  latter  sum  was  the  salary  recommended  by  the  collector  at 
Philadelphia  in  his  letter  to  the  Secretary  of  the  Treasury  dated  Feb- 
ruary 4, 1837,  and  in  compliance  with  which  the  Secretary  authorized 
the  distribution  by  his  letter  of  the  26th  April,  1837,  a  certified  copy 
of  which  is  herewith  transmitted. 

I  also  transmit  to  you  herewith  a  certified  copy  of  the  list  rendered 
by  the  collector  of  Philadelphia,  under  the  requirements  of  the  13th 
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section  of  the  act  of  7th  May^  1822,  (3  Stat  at  Large,  p.  696,)  of  the 
clerka,  &c.,  employed  by  him  in  January,  1843,  in  which  Mr. 
Martin's  salary  is  stated  at  1 1,400  a  year,  at  which  rate  he  was  paid 
for  the  year  1846,  and  at  which  rate  the  cash  clerk  of  the  custom- 
honBe  is  now  and  has  been  paid  from  that  time  to  the  present. 

I  have  not  been  able  to  find  any  authority  for  the  payment  of  a 
greater  salary  to  Martin  than  that  above  mentioned  ;  but  if  there  was 
authority  prior  to  1842  to  pay  him  at  a  higher  rate,  that,  in  my  judg- 
ment, would  not  preclude  the  Secretary  from  exercising  the  authority 
conferred  on  him  by  the  15th  section  of  the  act  of  7th  May,  1822,  to 
limit  and  fix  the  compensation  of  the  clerks,  &c.,  and  which  it  ap- 
pears he  did  exercise  in  regard  to  the  clerks  in  Philadelphia  in  1842. 

Very  respectfully,  your  obedient  servant, 

H.  J.  ANDERSON, 

CommisHoner  of  OuBtom$. 

Dahibl  Raxcuffb,  Esq  , 

Assistant  Solicitor  Court  of  Claims. 
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Qjfice  of  Commissioner  of  Customs^  March  26,  1858. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
yesterday's  date^  in  which  you  inquire  ''  what  was  the  mode  of  pay- 
ment of  custom-house  officers  at  New  York  at  the  time  referred  to  in 
Mr.  Martin's  petition  ?  (from  1846  to  1853.)  Was  it  by  salary  and 
the  distribution  of  certain  surplus  fees  ?  And  whether  there  was 
any  surplus  fees  at  Philadelphia  at  the  period  for  which  Mr.  Martin 
claims?" 

In  reply,  I  would  state  that  the  clerks  at  New  York  and  Philadel- 
phia, at  the  time  referred  to,  received  certain  specified  salaries,  as 
regulated  and  fixed,  from  time  to  time,  by  theSecretary  of  the  Treasury, 
under  the  15th  section  of  the  act  of  7th  of  May,  1822.  These 
salaries — the  fees  and  emoluments  of  the  collector  being  insufficient 
to  pay  the  full  amount — were  paid  in  part  from  fees,  and  the  defi- 
ciency out  of  the  accruing  revenue,  from  the  passage  of  the  act  of  3d 
of  March,  1841,  to  that  of  the  3d  of  March,  1849,  since  which  time 
the  deficiency  has  been  paid  out  of  the  appropriation  for  ''  expenses 
of  collecting  the  revenue,"  provided  by  the  last-mentioned  act,  on 
estimates  made  by  the  collectors. 

Prior  to  the  year  1832  the  fees  and  emoluments  of  the  collectors 
were  sufficient  to  pay  their  compensation^  clerk  hire,  and  all  other 
expenses,  and  leave  frequently  a  surplus  for  the  treasury. 

There  were  no  surplus  fees  at  Philadelphia,  or  either  of  the  princi- 
pal ports,  after  the  year  1832,  the  tariff  acts  of  the  14th  of  July 
1832,  and  2d  of  March,  1833,  having  reduced  the  fees  and  emolu- 
ments of  the  collectors  below  the  amount  required  to  pay  their  com- 
peoMition  and  expenses,  and  consequently  the  deficiency  was  paid 
annually,  from  1833  to  1841,  out  of  the  appropriations  provided  by 
the  3d  section  of  the  act  of  3d  of  March,  18ii3,  and  kindred  provisions 
made  from  year  to  year  to  1838,  similar  to  that  of  July  7  of  the  latter 
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year.    Since  1841  the  deficiency  has  been  paid  in  the  mode  above  in- 
dicated. 

It  may  not  be  improper  to  add,  by  way  of  explanation  of  the 
different  modes  pnrsned  since  1841,  that  the  6th  section  of  the  act  of 
March  3,  1841,  makes  an  entirely  different  prorision  for  compensation 
and  the  mode  of  paying  these  officers  irom  that  pursued  under  the 
act  of  1822.  The  compensation  of  the  collectors  of  New  York  and 
Philadelphia  was  limited  by  the  9th  section  of  the  act  of  7th  of  May, 
1822,  to  |4,000  per  annum,  and  the  deficiency  since  1832  was  provided 
for  by  appropriations,  as  above  stated,  subject,  however,  to  the  prch 
visa  in  the  act  of  7th  of  July,  1888,  that  no  officer  should  receive, 
under  said  act,  a  greater  amount  than  was  received  in  1S32.  By  the 
6th  section  of  the  act  of  3d  of  March,  1841,  the  compensation  of  these 
collectors  was  increased  to  $6,000  a  year,  and  by  the  construction  of 
that  law  by  the  department  they  were  allowed  to  retain  the  fees  and 
emoluments  as  they  accrued  till  they  received  the  maximum,  and 
leave  the  deficiency  for  clerk  hire  and  other  expenses,  to  be  paid  oat 
of  the  accruing  revenue,  &c.,  as  above  stated. 

The  salary  designated  by  the  collector  of  Philadelphia  for  Mr. 
Martin,  and  approved  by  the  Secretary  of  the  Treasury  in  1846,  was 
at  the  rate  of  1 1,400  a  year,  at  which  rate  he  was  regularly  paid  in 
the  modes  described  during  his  continuance  in  office;  and  the  vote 
thus  fixed  at  that  time  has  ever  since  been  and  still  continues  to  be 
paid  to  those  who  have  succeeded  him. 

Very  respectfully,  your  obedient  servant, 

SAM'L  INGHAM, 
Commimoner  of  Customs. 

D.  Batcliffb,  Esq. , 

Assistant  Solicitor  Court  of  Claims. 


Trbasurt  Department,  July  14,  1854. 

Sir  :  I  had  the  honor  to  receive  your  letter  of  the instant,  en- 
closing the  memorial  of  Abraham  Martin,  late  cash  clerk  in  the  custom- 
house at  Philadelphia,  praying  to  be  allowed  the  difference  of  com- 
pensation between  $1,600  and  12,700  for  the  period  stated. 

The  claim  of  Mr.  Martin  was  presented  to  me  in  July,  1863,  and 
was  referred  to  the  Commissioner  of  Customs  for  a  report  of  the  facts 
therein.  A  copy  of  his  report,  and  of  my  letter  to  Mr.  Martin  advi- 
sing him  of  my  decision  thereon,  are  herewith  enclosed. 

My  opinion  remains  unchanged,  and  that  Mr.  Martin  received 
much  more  under  the  order  of  Mr.  Woodbury  than  was  intended  by  it. 
I  am,  very  respectfully, 

P.  G.  WASHINOTON, 
For  the  Secretary  of  the  Treasury. 
Hon.  T.  J.  D  Fuller^ 
Chairman  Committee  on  Commerce^  House  of  Representatives. 
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B. 


The  United  States  to  A.  Martin^  Dr. 

To  m7  services  as  cashier  of  the  Philadelphia  custom- 
house, from  1st  June,  1849,  to  Ist  July,  1853,  four  years 
atid  oue  month,  at  the  rate  of  |2,700  per  annum,  being 
the  rate  allowed  to  the  cashier  by  authority  of  the  tiec- 
letary  of  the  Treasury  and  acts  of  Congress.. |11,022  62 

This  amount  short  paid  from  1st  January  to  1st  November, 
1846,  having  been  paid  at  the  rate  of  |1,400,  instead  of 
|2,700  per  annum 1,083  33 

12,105  8g 
Dedoct  amount  received  from  Ist  June,  1849,  to  Ist  July, 
1853,  as  will  appear  by  reference  to  the  account  of  emol- 
uments of  collector  of  Philadelphia  6,265  38 

5,840  47 


ABRAHi&M  MaRTDC  VB.  UnITED  StATES. 

1.  This  claim  is  founded  on  an  authority  of  Secretary  Woodbury, 
given  to  the  collector  of  Philadelphia  on  the  24th  of  October,  1838,  to 
raise  the  salary  of  the  cash  derk  so  as  to  make  it  equal  to  what  was 
paid  to  the  cash  clerks  at  New  York  and  Boston,  performing  simiiar 
d^ies. 

2.  Upon  the  acts  of  Congress  passed  3d  March,  1837 ;  3d  March, 
1839 ;  and  Su  March,  1841. — (See  6th  volume  Statutes  at  Large,  page 
175,  section  2 ;  page  347  ;  and  page  432,  section  4.) 

1.  Now,  we  deny  that  the  letter  of  Woodbury  gave  the  collector  at 
Philadelphia  the  power  to  raise  the  salary  of  the  petitioner  to  |2,700. 
(See  the  application  of  the  collector,  &c.,  and  the  authority  which 
followed.) 

2.  We  also  deny  that  there  is  anything  in  the  acts  of  Congress  re- 
ferred to  giving  such  authority.  Let  us  examine  them. — (See  the 
acts  of  1837,  1839,  and  1841 ;  also  the  act  of  7th  July,  1838 ;  6 
Statutes  at  Large,  page  264,  section  3.) 

For  facts  read  communication  of  Commissioner  of  Customs. 

1.  Salary  of  petitioner. 

2.  Nature  of  the  application  to  Mr.  Woodbury. 

3.  Compensation  of  similar  clerks  at  Boston,  Baltimore,  &o. 

4.  The  relative  amount  of  business  at  the  different  ports. 

SSee  the  act  of  1822;  3  Statutes  at  Large,  page  695,  section  16.) 
])laim8  from  Ist  January,  1846,  to  1st  November ;  from  1st  June, 
1B47,  to  Ist  July,  1853  ;  |2,700  per  annum. 
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Aegnlar  ealarr,  $1,000.     The  surplas  fees  of  1832  made  aalarvin 
1837  $1,400. 

Application  of  the  collector  vas  made  to  the  Secretary  in  183T, 
Reply  of  Secretary,  and  the  acta  of  Coogreas  which  followed.  The 
ifftd  of  this  act. 

Teeasubt  Dkpaetment,  May  28, 1868. 
Purauant  to  the  act  of  Congreas  of  Fehmary  22,  1849,  I  hereby 
certify  that  the  annexed  are  true  copies  of  original  papers  numbered 
1,  2,  3,  and  letters  A  and  B,  taken  from  the  records  of  this  depart- 
ment. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
PI  seal  of  the  Treasury  Department  to  he  affixed  on  the  day  and 
^  '   '■'  year  firat  above  written. 

HOWELL  COBB, 
Secretary  of  the  Treamtry. 


No.   1, 

The  United  Sltdes  to  the  undersigned,  dditor,  for  amount  due  {hem,  which,  v!ilh 
the  amount  aq^mprialed  by  the  general  appropriation  act  of  March  3,  1839, 
will  make  up  the  arrears  of  their  rcfpeetiiie  scdaHes  aat  clerks  in  the  custom- 
house at  Fhiiadelpkia  from  1832  to  1837,  as  authorized  by  the  section  of  the 
general  appropriation  act  of  March  3,  1841. 
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No.  1066.]  Trbasukt  Dbpartmbnt, 

Firdt  Auditor' 8  Office,  March  30,  1839. 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account 
between  the  United  States  and  the  undermentioned  clerks  in  the 
Philadelphia  custom-house,  and  find  that  the  sum  of  fifteen  thousand 
dollars  is  due  from  the  United  States  and  payable  to  John  C.  Pechin, 
their  assignee,  being  so  much  appropriated  under  the  2d  section  of  the 
act  making  appropriations  for  the  civil  and  diplomatic  expenses  of  the 
government,  **  approved  March  3, 1839/'  for  paying  the  clerks  in  the 
custom-house  at  Philadelphia  the  arrears  of  their  salaries  from  1832 
to  1837,  so  as  to  make  the  same  equal  to  what  they  received  in  the 
last-mentioned  year,  viz : 

To  Charles  Treichel |1,672  64 

Abraham  Martin 2,210  27 

Thomas  F.  Valette 1,135  00 

Thomas  Ashmead 1,433  69 

John  C.  Pechin 1,612  90 

Robert  Steele 1,433  69 

T.  C.  Deimling 597  37 

John  McAdam 746  72 

Thomas  Latimer..... •. 716  84 

8.  W.  Hopkins 597  37 

R.  Qt.  Statesbury 454  00 

Edmund  Barter 143  38 

David  Gibson 71  69 

J.  Bartram  North 632  01 

Joseph  Dunn 729  99 

Joseph  B.  Howell 597  37 

Richard  L.  Howell 215  07 


15,000  00 


As  appears  from  the  statement  and  vouchers  herewith  transmitted 
for  the  decision  of  the  Comptroller  of  the  Treasury  thereon. 

J.  MILLER, 
First  Auditor. 
Jambs  A.  Barker,  Esq. , 

Comptroller  of  the  Treasury. 

Comptroller's  Officb. 

I  admit  and  certify  the  above  balance  this  30th  day  of  March,  1839. 

J.  N.  BARKER, 

Comptroller. 
Thomas  L.  Smith,  Esq.^ 

Register. 


Bep.  0.  C.  243' 
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No.  2567.]  Treasury  Department, 

First  Auditor's  Office,  March  6,  1841. 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account 
between  the  United  States  and  the  undernamed  clerks  in  the  Philadel- 
phia custom-house,  and  find  that  the  sum  of  ten  thousand  one  hundred 
and  ten  dollars  is  due  from  the  United  States  and  payable  to  John  C. 
Pechin,  their  attorney,  being  so  much  appropriated  by  the  act  making 
appropriations  for  the  civil  and  diplomatic  expenses  of  the  government, 
'^  approved  March  3,  1841,"  as  with  that  appropriated  by  the  act  of 
March  3,  1839,  will  make  up  the  arrears  of  their  salaries  from  1832 
to  1837. 

Due  to  Charles  Treichel $1,127  36 

Abraham  Martin 1,489  73 

Thomas  F.  Valette 765  00 

Thomas  Ashmead 966  31 

John  C.  Pechin 1,087  00 

Robert  Steele 966  31 

F.  C.  Deimling 402  63 

John  McAdam 503  28 

Thomas  Latimer 483  16 

8.  W.  Hopkins 402  63 

R.  G.  Statesbury 306  00 

Edmund  Barter 96  62 

David  Gibson 48  31 

J.  Bartram  North 425  99 

Joseph  Dunn ^ 492  01 

Joseph  B.  Howell 402  63 

Richard  L.  Howell 144  93 


10,110  00 


As  appears  from  the  statement  and  vouchers  herewith  transmitted 
for  the  decision  of*  the  Comptroller  of  the  Treasury  thereon. 

J.  MILLER, 
First  Auditor, 
jAfiBB  N.  Barker,  Esq., 

Comptroller  of  the  Treasury. 

Comptroller's  Office. 

I  admit  and  certify  (he  above  balance  this  6th  day  of  March,  1841. 

J.  N.  BARKER, 

ComptroQer. 
Thomab  L.  SiOTH^  Esq., 

Begtster. 
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A. 


Trbasubt  Dbpartment,  Ocfoher  22,  1850. 

Sir:  Ibave  received  your  letter  of  the  16th  inst.  respecting  the 
clerical  force  of  the  castom-house  under  your  charge.  The  department 
b  constrained,  by  the  limited  appropriations  for  the  collection  of  the 
revenae,  to  keep  the  expenditures  at  the  lowest  possible  point  that  the 
interests  of  the  service  will  allow. 

In  the  examination  of  the  application  of  Dr.  Treichel,  principal  clerk 
and  auditor,  it  appears  that  the  salary  he  now  enjoys  is  the  same  in 
amount  as  that  drawn  by  the  like  officer  in  Boston  for  similar  services. 
His  salary  was  fixed  by  my  predecessor,  and  the  department  does  not 
feel  itself  authorized  to  increase  it. 

In  view  of  the  increased  business  at  your  port,  and  for  the  reasons 
stated  by  you,  the  salary  of  the  cashier  (Martin)  is  fixed  at  $1,600  ; 
the  first  deputy,  (Bell,)  at  |1,600;  marine  hospital  clerk,  (Bonsall,) 
at  |l,00O  ;  the  recording  clerk,  (Fisher,)  at  |760  per  annum  ;  making 
an  aggregate  increase  of  the  expenses  of  your  office  of  |860,  which  it 
is  presumed  the  additional  fees  under  the  act  of  the  29th  of  July  last 
will  more  than  cover. 

It  is  understood  that  the  present  force  must  suffice  for  any  duties 
devolved  upon  your  office  by  virtue  of  the  act  above  mentioned.   • 

I  am,  respectfully,  your  obedient  servant, 

T.  CORWIN, 
Secretary  of  the  Treasury. 

Wif.  D.  Lewis,  Esq.,    . 

Collector y  <£c.,  FhUadelphia^  Pa. 


B. 

■ 

Treasury  Department,  AugtLst  22,  1865*. 

Sir:  The  nominations  submitted  in  your^letter  of  yesterday  are 
approved,  viz: 
Rowland  Parry,  as  deputy  collector,  vice  Charles  Treichel,  deceased. 
Casper  Shunk,  as  cashier,  at  |1,500,  instead  of  |1,600  per  annum, 
vice  Rowland  Parry,  promoted. 

John  Gk)odyear,  as  assistant  cashier,  at  |1,200,  instead  of  $1,300 
per  annum,  vice  Casper  Shunk,  promoted. 

William  B.  Jones,  liquidating  clerk,  salary  increased  from  $1,200 
to  $1,400  per  annum. 

L.  K.  Bell,  chief  entry  clerk,  salary  increased  from  $1,200  to  $1,400 
per  annum.  ^ 

R.  8.  H.  George,  entry  clerk,  salary  increased  from  $1,000  to  $1,100 
ptr  annum. 

Very  respectfully,  your  obedient  servant, 

JAMES  aUTHRIE, 
Secretary  of  the  Treasury. 
CuABm  Bbown,  Esq., 

UoUeetoTy  PhOatUiphiaf  Pa. 
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C. 

TRKA8UBT  DEPARTMEirr,  December  IS,  I85G. 

Pursuant  to  the  act  of  Congress  of  February  22,  1849, 1  hereby  cer* 
tify  that  the  annexed  copy  of  a  letter  of  the  Secretary  of  the  Treasury^ 
dated  the  24th  of  October,  1837,  addressed  to  James  N.  Barker,  esq.^ 
collector  of  the  customs,  Philadelphia,  is  a  true  copy,  taken  from  the 
records  of  this  department. 

In  witness  whereof,  I  have  hereunto  set  my  haxMi  and  caused  the 
r  -.  seal  of  the  Treasury  Department  to  be  affixed ^  on  the  day  and 
^  '   '-I  year  first  above  written. 

JAMES  GUTHRIE, 
Seereiary  of  the  Treaeury, 


Treasubt  Depabthbnt,  Odcber  24,  1837. 

Sib:  In  reply  to  your  letter  of  the  16th  instant,  recommending  an 
increase  of  the  compensation  of  Mr.  A.  Martin,  cashier  and  bond  clerk 
in  your  office,  so  as  to  make  his  salary  equal  in  amount  to  what  is 
received  by  persons  holding  similar  situations  at  New  York  and  Bos- 
ton, I  have  to  remark  that  whilst  the  department  has  the  disposition 
to  place  him  on  a  footing  with  others  discharging  similar  duties  else- 
where, it  has  to  regret  the  want  of  power  to  do  so,  there  being  no  find 
at  its  disposal  applicable  to  this  object.  Should  there  prove  to  be  any 
surplus  emoluments  in  vour  office  at  the  close  of  the  year  the  proposed 
increase  may  be  made  therefrom. 

I  am,  very  respectfully,  your  obedient  servant, 

LEVI  WOODBXJRT, 
Secretary  of  the  Trecuury. 

James  N.  Babksr,  Esq., 

CoUecUnr  of  the  Otutoma,  Philadelphia. 


Tbbasubt  Dbpabtbosnt,  December  10,  18&6. 

Pursuant  to  the  act  of  Congress  of  22d  February,  1849,  I  hereby 
certify  that  the  annexed  are  true  copies  from  the  records  and  files  of 
this  department. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the 
r  g  1  seal  of  the  Treasury  Department  to  be  affixed,  on  the  day  and 
L  •    '•*  year  first  above  written, 

JAMES  GUTHRIE, 
Secretary  of  the  Treasury. 
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T&BASiTRT  Depabtmbnt,  April  26,  1837. 

Sot :  In  l^e  last  proviso  of  the  second  section  of  the  general  appro- 
priation act  of  the  Sd  of  March  last,  this  department  is  authorized 
*^  to  extend  to  the  collectors  at  such  other  ports  where  a  surplus  of 
emoluments  have  heen  accounted  for  and  paid  into  the  treasury  in  the 
jear  1832  the  privilege  granted  to  the  collector  of  New  York,  to  take 
effect  from  the  first  day  of  January  liist."  The  privilege  alluded  to 
in  the  law  is  understood  to  refer  to  a  distribution  of  the  surplus  of  the 
emoluments  of  the  year  1832  amongst  the  clerks  at  New  York.  It 
appears  by  the  public  records  that  the  surplus  of  emoluments  which 
accrued  at  your  port  in  the  year  1832,  and  paid  into  the  treasury, 
amounted  to  the  sum  of  |4,457  82  ;  and  it  being  considered  the 
inteotion  of  the  law  above  quoted  that  an  amount  equal  to  this-  sum 
should  be  distributed  amongst  the  clerks  of  the  custom-house  at  youi 
port,  you  are  therefore  authorized  to  pay  them  at  the  close  of  each 
quarter  of  the  current  year  a  proportionate  part  of  their  distributive 
shares,  according  to  the  rates  proposed  in  your  letter,  under  date  of 
the  4th  of  January  last.  As  the  amount  thus  distributed  is  to  be  paid 
out  of  money  in  the  treasury,  the  sum  advanced  out  of  the  revenue 
under  this  arrangement  will  be  refunded  at  the  close  of  th«  year  upon 
joar  rendering  a  separate  account  for  this  disbursement  at  that  time. 

It  will  be  proper,  therefore,  that  you  take  receipts  for  these  pay- 
ments, and  also  an  order  from  the  clerks  authorizing  you  to  receive 
for  them  from  the  treasury  their  respective  distributive  shares,  to 
enable  the  accounting  officers  to  make  the  uecessary  settlements  when 
yoor  account  is  rendered  at  the  expiration  of  the  year. 
I  am^  &c,y  &c.f 


Jambs  N.  Babxrk,  Esq. , 
.Collector  at  Philadelphia, 


LEVI  WOODBURY, 

Secretary  of  the  Treasury, 


List  of  <^ioer8^  derke,  messengers^  watchmen^  laborers^  d:c,  employed  in 

the  district  of  PhUaddphia,  January^  1843. 


Nune  of  incumbent. 


Thomas  8  Smith.. 
Charles  Treichel... 
fiichard  L.  Howell 
Thomas  Asknead  . 
Leonard  K.  Bell  .. 
John  8.  Cumvings 
QishaW.  Cook... 

^unoel  Bckel 

-Joseph  B.  Howell. . 
WUltam  H.  Hood  . 
carries  P.  Hajes.. 


Office. 


Ck>11eotor.. .. 

Deputy  collector, 
.^-do 


Clerk  . 
.-.do. 
--.do. 


do. 
do. 
.do. 
.do. 
.do. 


Rate  of  com- 
pensation. 


Per  ofmutH, 

^4,400  00 

1,500  00 

1,600  00 

1,200  00 

1,000  00 

900  00 

850  00 

850  00 

850  00 

800  00 

660  00 


Date  of  appoint- 
ment. 


Sept 

April 

April 

March 

Sept. 

Sept. 

May 

Feb'ry 

Nov. 

Oct. 

Nov, 


12 

1 

18 

29 

15 

22 

1 

7 

S 

16 

16 


1842. 
182S. 
1822. 
1825. 
1836. 
1836. 
1841. 
1839. 
1831. 
1842. 
1842. 
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LIST— Continued. 


Name  of  incambent. 


Thomas  Latimer 

Abraham  Martin 

John  McAdam...... ..... 

John  C.  Pechin 

Edward  W.  Roberts 

Bobert  Steele 

Charles  W.  Smith 

Thomas  F.  Yallette 

George  Lowry  ... ... 

JohnL.  Freidlein 

Jose  B  Sutherland  . ... 

John  D.  George............. 

Charles  F'erguson  .. ..... 

Bobert  Heysham 

Henry  Hay 

JobuG.  Watmough.. ........ 

James  H Ay,  jr 

Edward  Watmough. ......... 

William  A.  Shary 

C.  F.  Breioll 

Samuel  Spackman 

W.  Chaloner 

W.  B.  Wbitecar 

G.  F.  Beyer 

Henry  Cooper ........... 

James  Tooney  .............. 

Charles  Zell 

Francis  J.  Grond.. 

Thomas  Graham,  Jr.......... 

Francis  Shuize 

J.  H.  Patterson .. 

B.  F.  Crespin 

Thomas  H.  Buckman  .... 

William  Frompbaach  .... 

Philip  Hofifman 

Johnston  Kelly 

Marcus  McCloskey 

John  Scanlaus .. 

William  Glading 

Washington  Heimburger  . 

Michael  Andross  ...... 

Joseph  Bulsford...... 

William  Metcalf. 

J.  H.  Sherburne  . ... .. 

Benjamin  B.  Hears.. 

Edward  T.  Shaw 

IsaaG  Hickman.......... 

James  Hand............ 

A.  Albretson... ......... 

J.  B.Cooper.... .., 

William  Green 

W.  B.  Williams 

Samuel  H.  Tyson , 

Thomas  Foster 

Samuel  Anderson,  (Lazaretto) 
Gtoorge  Bressler  ............. 

Bichard  Christie 


Office. 


Clerk  . 
.-..do. 
--..do. 
....do. 
....do. 
....do. 
-...do. 
...do. 


Mes'ger  collector's  office. 

....do 

Naval  officer  .......... 

Deputy  naval  officer.... 

Clerk  to  naval  officer... 

....do 

..-.do 

Surveyor ....  ...... 

Deputy  surveyor 

Clerk  surveyor's  office.. 

Messenger ........ 

Appraiser  ....  . .. 

.-.-do 

Assistant  appraiser 

.-..do 

Clerk  to  appraiser 

Laborer  to  appraiser.... 

..-.do 

.-.do 

Wrigher. 

First  deputy  weigher  ... 
Second  deputy  weigher. . 
Third  deputy  weigher. . . 
Fourth  deputy  weigher. . 
Laborer  to  weigher.  . .  . . 

...-do 

.-.do 

--do 

..-do 

....do 

Ganger 

....do 

Measurer  salt,  &c-.  ..-. 

-.-do 

....do 

....do 

Marker. ..•••• .. 

....do 

Laborer  to  markers 

Master  revenue  barge... 
Boatman  revenue  biirge. 

....do 

-..do 

....do 

Storekeeper,  C.  H 

Asst.  storekeeper,  C.  H.. 

Inspector.. 

....do 

....do 


Rate  of  com- 
pensation. 


$900  00 

1,400  00 

1,200  00 

1,200  00 

1, 100  00 

1, 200  00 

900  00 

1,400  00 

611  00 

420  00 

3,000  00 

1,500  00 

720  00 

1,000  00 

720  00 

2,500  00 

1,500  00 

500  00 

547  60 

1,600  00 

1,500  00 

1, 200  00 

1,200  00 

80O  00 

469  00 

4<»  00 

469  00 

Fees. 

1,096  00 

1,000  00 

1, 006  00 

MO  00 

360  00 

360  00 

360  00 

360  00 

960  00 

360  00 

Fees 

Fees. 

Fees. 

Fees. 

Fees. 

Fees, 

Fees. 

Fees. 

1  60  p.  day. 

1,095  00 

420  00 

420  00 

420  00 

420  00 

1,095  00 

840  00 

1,095  00 

1,095  00 

1,095  00 


Date  of  appoint- 
ment. 


Marck  28 
Feb.      17 


Dec 

Sept. 

May 

Jan. 

Oct. 

Jan. 

May 

Oct. 


1 
1 
3 
1 
15 
1 
1 
22 

Nov.  17 
Dec.  15 
Oct.  1 
Nov.  19 
Nov.  29 
Oct.  16 
1 
1 
1 
2 


May 

Nov. 

June 

Sept. 

May 

May 

May 

Nov. 

May 

May 

May 

Oct. 


1 
9 
1 
1 
1 
25 

Nov.  21 
August  1 
Sept.  13 
Dee.  38 
Nov.  21 
Jan.  12 
Nov.  8 
Dec.  S 
Nov.  1 
March  10 
May  1 
May  1 
Sept  13 
Sept.  13 
Sept.  13 
18 
21 
20 


Oct 
Oct 
July 
Feb. 
Sept      13 


May 

Oct. 
[Oct 
May 
May 
Oet 
May 
May 
Oct 


10 

20 

20 

S 

1 

18 

1 

1 

19 


1825. 

1819. 

1832. 

1820. 

1841. 

1816. 

1842. 

1816. 

1841. 

1842. 

1842. 

1815. 

184L 

1822. 

1842. 

1841. 

184L 

1841. 

1841. 

1842. 

184L 

1841. 

1841. 

1841. 

1841. 

184L 

1841. 

1842. 

1842. 

1841. 

1842. 

1842. 

1842. 

1843. 

1842. 

1842. 

1842. 

1838. 

1841. 

1841. 

1842. 

1842. 

1842. 

1842. 

1842. 

1841. 

1842. 

1842. 

1842. 

1842. 

1842. 

1842. 

1841. 

1842. 

1842. 

1842. 

1841. 
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LIST— Continued. 


Name  of  incambent. 


Daniel  Clark 

Peter  B.  Curry 

George  Clymer....... ... 

T.  W.  Cnstis 

JofanC.  Doyle...... . 

Tlioinaa  D.  Dougherty 

Oliyer  Kvans 

BobertS.  English 

Sunnel  Edwards  ...... ... 

Crawford  Foster............. 

Bobert  Ford 

John  K.  Graham .. .. 

Bartholomew  Oraves. 

OeoTKe  W.  Qathrie... ... 

Bobert  Howell 

Jacob  F.  Hackalen.... 

James  Hoy ... .... 

William  C.  Hancock. 

Ssody  Harris 

Abraham  Kintzing 

Daniel  M.  Keim 

E.  P.  Lescare 

Abraham  Myers 

Bernard  McGuire.... .... 

Okleon  F.  Moore - 

John  Phillips.  (Bristol) 

Symington  Philips  ...... 

Charles  M.  Prevoet 

John  Kakestraw. ............ 

Tomas  B.  Bussum  ........ 

A.  Bedheffer ........ 

Thomas  Stewart..  ..........  . 

Henry  8chell,  jr... ......... 

Joseph  P.  Smith 

MUes  lully 

James  8.  Wharton 

Jens  Waler,  (fUchmond) 

Qeorge  Wevill 

T  8.  Walter,  (Marcus  Hook). 
Francis  McAvoy  ............ 

Patrick  Magaire ...... 

Jacob  Albright 

Qeorge  Alexander.. . 

Charles  Brewster....... 

Joseph  Brown  ...... .... 

John  Cox 

flenry  Dick 

George  Ellis 

Moses  Finley 

Joseph  Gardy 

JobnM.Gralfe 

AdamD  Hamerick 

John  P.  Keyer 

Joseph  Little 

James  Lamb..... 

Henry  McOathen 

JohnMaounire  •••.•••••..•.. 


Office. 


Bate  of  com- 
pensation. 


Inspector 
....do... 


.do. 
do. 
do. 


.do. 
.do. 
.do. 


do. 
.do. 
do. 


.do. 
.do. 
do. 


.do. 
.do. 
.do 


do. 
do. 
do. 


.do. 
.do. 
do 
do. 


.do. 
.do. 
.do. 


do. 
do. 
.do. 


.do. 
.do. 
.do. 


.do, 
.do. 
do. 
do. 


do. 
do. 


Principal  night  inspector 

....do 

Night  inspector 

....do 


do. 
.do. 
.do. 


.do. 
do. 
do. 


do. 
do. 
.do. 


.do. 
.do. 
.do. 
.do. 
.do. 


Per  ttnmwn. 

$1,096  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1.095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

1,095  00 

800  00 

800  00 

456  25 

466  25 

456  25 

456  25 

456  25 

466  25 

456  25 

456  25 

456  25 

456  25 

456  25 

456  25 

456  25 

436  25 

456  25 

456  25 


Date  of  appoint- 
ment. 


Jane 
May 

Oct. 

Jane 

Oct. 

Nov. 

May 

Oct 

Jan. 

May 

Oct 

Sept 

Nov. 

Nov. 

May 

Oct 

Oct 

Nov. 

Nov. 

May 

Nov. 

Nov. 

Sept 

Sept 

Nov. 

May 

Oct 

Blay 

Sept 

Sept 

Oct 

July 

May 

Oct 

Nov. 

Oct 

Nov. 

Oct 

May 

Oct 

Oct 

Oct 

Oct 

May 

Oct 

May 

Oct 

Nov. 

Oct 

Oct 

May 

Nov. 

Oct 

Oct. 

Oct 

Oct. 

Nov. 


7 

1 

1 
16 
19 

1 

1 

18 
20 

1 
SO 
18 
17 
16 

1 
18 
18 

1 
16 

1 
16 

1 

13 
13 
16 

1 
SO 

1 
13 
IS 
18 

4 

1 
18 

1 
19 
16 
18 

1 
18 
18 
18 
20 

1 
19 

1 
18 

5 
18 
18 

1 

5 
18 
31 
18 
31 
14 


1841. 
1841. 
1828. 
1842. 
1842. 
1842. 
1841. 
1842. 
1832. 
1841. 
1842. 
1842. 
1842. 
1842. 
1841. 
1842. 
1842. 
1842. 
1842. 
1841. 
1842. 
1842. 
1842. 
1842. 
1842. 
1841. 
1842. 
1841. 
1842. 
1842. 
1842. 
1842. 
1841. 
1842. 
1842. 
1842. 
1842. 
1842. 
1841. 
1842. 
1842. 
1842. 
1842. 
184L 
1842. 
1841. 
1842. 
1842. 
1842. 
1842. 
1841. 
1842. 
1842. 
1842. 
1842. 
1842. 
1842. 
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LIST— Continued, 


Name  of  incumbent. 


David  Pinkerton. 
T.  J.  L.  Smiley- -- 
Hmotby  Symmes 
Philip  Tears..--. 
John  8.  Turner  .. 

Silas  Wileon .. 

Nathaniel  Gates.. 
Bobert  M.  Afifee-. 


Office. 


Night  inspector, 
.--.do 


do. 
do. 
.do. 


..-.do 

Sampler  ...... 

Day  watchman 


Bate  of  com- 
pensation. 


Per  annum. 
$456  25 
456  25 
456  25 
456  25 
456  25 
456  25 
547  50 
456  25 


Date  of  appoint- 
ment. 


Nov. 

Nov. 

Nov. 

May 

Oct. 

Nov. 

Oct. 

June 


15,  1842. 

16,  1842. 
9,  1842. 
4,  1842. 

29,  1842. 

21,  1842. 

31,  1842. 

1,  1841. 


Notes. — The  '*  dates  of  appointment*'  in  the  foregoing  list  of  deputies  and  clerks  are  the 
dates  of  their  original  appointments  as  elerh,  without  reference  to  tiieir  reappointments  from 
time  to  time;  and  the  rates  of  compensation  affixed  to  their  respective  names  are  to  be 
understood  as  their  praeni  rates,  without  reference  to  the  changes  which  have  been  made 
in  that  respect  since  the  dates  of  their  original  appointments. 

All  the  individuals  whose  names  are  included  in  the  foregoing  list  are  residents  of  Phila- 
delphia or  its  immediate  vicinity,  ezceptiug  five  of  the  inspectors,  stfitioned  at  Richmond, 
Bristol,  Chester,  Lazaretto,  and  Marcus  Hook,  and  so  designated  in  the  list. 

The  above  salaries  of  the  cleiks  differ  from  those  reported  by  the  collector  July  10, 1841, 
to  Hon.  Mr.  Gilmer,  (see  House  Repnrt  No  741,  27th  Cong.,  2d  sess.,  page  222,)  having 
then  reported  merely  the  old  efeUed  salaries^  without  the  addition  authorized  by  the  act  of 
March  3,  1837,  (civil  appropriation  act,  second  section,)  being  the  surplus  fees  paid  into 
the  treasury  in  1832  by  collector  of  Philadelphia,  amounting  to  $4,457  87,  and  which  was 
authorized  by  the  Secretary  to  be  paid  to  thu  clerks  after  the  expiration  of  each  year.  This 
addition  is  now  considered,  under  said  act,  to  be  a  part  of  their  permanent  compensation, 
and  so  returned. 

THOMAS  S.  SMITH,  OolUcior. 

Coluctob's  OmcB,  Distnd  of  PhUadefyhia,  februarp  4,  1843. 


Abraham  Martin  vs.  Tha  United  States. 

5  Stat.,  347,  act  of  1839  :  "For  paying  the  clerks  in  the  custom- 
house  at  Philadelphia  the  arrears  of  their  salaries  from  1832  to  1837} 
80  as  to  make  the  same  equal  to  what  they  received  in  the  last- men- 
tioned year,  on  the  same  principle  as  had  been  applied  at  New  York, 
$15,000,  or  so  much  thereof  as  may  be  necessary." 

1.  Martin  wets  a  clerk  in  the  custom-house. 

2.  He  was  to  receive  the  '^  arrears"  of  his  ^^  salary"  from  1832  to 

1837. 

3.  His  salary  was  to  be  made  equal  to  what  it  was  in  1837. 

4.  He  received  in  1837  |2,700,  and  the  same  in  1838. 

5  Stat.,  432,  1841,  2d  sess.  26th  Cong.,  chap.  35,  sec.  4;  *^That 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  and 
required  to  pay  to  the  clerks  in'  the  custom-house  in  Philadelphia 
such  sum  of  money  as,  with  the  amount  appropriated  by  the  general 
appropriation  act  of  the  3d  March,  1839,  will  make  up  the  arrears  of 
their  respective  salaries  from  1832  to  1837,  the  sum  to  be  so  paid  to 
be  first  ascertained  by  the  proper  accounting  officers  of  the  treasury." 

The  previous  act  of  1839  not  having  appropriated  enough  to  pay 
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the  salaries  of  the  clerks  according  to  the  rates  fixed  by  that  act«  which 
was  the  salary  paid  in  1837,  which  for  the  cashier  amounted  to  |2,700, 
a  further  appropriation  was  made  to  make  np  '^  the  arrears  of  their 
regpective  salaries  from  1832  to  1837." 

1.  By  the  adopting  as  the  rule  for  the  salaries  of  those  officers  the 
amount  paid  in  1837  it  jost  as  definitely  presented  the  salary  of  each 
officer  as  though  each  officer  was  mentioned  by  name,  and  the  amount 
fixed  to  each. 

2.  The  Treasury  Departpient  so  understood  these  acts  of  Congress, 
and  obeyed  them  accordingly,  and  paid  the  full  salary  of  |2,700  from 
1H32  to  1845. 

III.  The  First  Comptroller  of  the  Treasury  on  the  7th  March,  1846, 
makes  a  report  on  this  subject  to  the  Secretary  of  the  Treasury.  He 
says:  ^*  As  I  believe  said  compensation  was  caused  under  and  claimed 
in  conformity  with  a  well-known  and  valid  agreement,  and  that  if 
aaid  payment  shall  not  be  credited  in  the  adjustment  about  to  be  made 
Urn  of  said  collector's  final  account,  in  which  he  has  charged  this 
sum,  and  suit  shall  be  brought  against  him  and  his  sureties  to  recover 
the  same,  that  agreement  would  be  proved  to  the  satisfaction  of  the 
court  and  jury^  and  the  sum  paid  thereunder  be  consequently  allowed 
by  the  verdict ;  therefore,  I  do  hereby  respectfully  submit  and  advise 
that  it  is  expedient  to  allow  and  credit  said  collector  in  the  said  ad- 
JQstment  with  the  sum  of  said  payments." 

lEndoraement  ] 

"  The  within  report  approved. 

"R.  J.  WALKER, 

^^  Secretary  of  the  Treasury. 
"Maech7,  1846." 

Commiasumer  of  Customs  Anderson's  report  of  August  10,  1853. 

1.  He  says :  ^'  The  collector  of  Philadelphia  allowed  Mr.  Martin  a 
salary  of  |2,700." 

The  fact  is,  that  the  additional  salary  was  authorized  by  the  Secre- 
tary, charged  in  the  accounts  at  the  end  of  the  year,  and  allowed  by 
the  accounting  officers^  and  paid  by  a  draft  on  New  York  after  the 
accounts  were  audited. 

2.  There  was  no  evasion  by  Mr.  Martin.  He  received  to  within  ten 
months  of  the  time  when  he  was  removed  from  office  the  salary  of 
$2,700.  The  charge  was  made  at  the  end  of  the  year  in  the  accounts^ 
and  not  paid  until  the  accounts  were  audited  at  Washington. 

3.  His  construction  of  the  statutes  is  erroneous. 
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i2f  the  coubt  of  claims. 

Abraham  Martin  vs.  Thb  Unitbd  States. 

Brief  an  Jincd  rehearing  far  the  defendants. 

The  petition  states  that  the  claimant,  within  certain  specified 
periods,  was  cash  clerk  in  the  custom-house,  and  that,  for  certain 
portions  of  the  time,  he  was  not  paid  the  iuU  compensation  required 
by  law. 

Material  facts  as  understood  by  the  Solicitor. 

1.  That  the  claimant  was  a  clerk,  called  cashier,  in  the  custom- 
house at  Philadelphia  during  the  period  stated  in  his  petition. 

2.  That  he  received  the  compensation,  as  such  clerk,  as  stated  in  his 
petition. 

3.  That  his  compensation,  except  under  a  special  temporary  legis- 
lation by  Congress,  was  fixed  by  the  Secretary  of  the  Treasury. 

4.  That  the  Secretary  acted  under  the  act  of  Congress  of  the  3d  of 
March,  1837,  and  that  he  caused  the  full  amount  of  the  surplus  fees 
and  emoluments  which  had  been  paid  into  the  treasury  to  be  dis- 
tributed in  conformity  thereto. 

5.  That  the  distribution  at  New  York  had  been  of  the  surplus  fees 
only. 

6.  That  the  claimant's  compensation  at  or  prior  to  January,  1843, 
was  fixed  at  |1,400,  and  so  remained  until  subsequently  altered. — (See 
collector's  return.) 

7.  That  on  the  22d  day  of  October,  1850,  claimant's  salary  was 
raised  by  Mr.  Oorwin  to  1 1,600,  and  so  remained  until  his  employ- 
ment ceased. — (See  Corwin's  letter.) 

8.  That  Mr.  Woodbury's  letter  of  April  26,  1837,  related  solely  to 
the  year  1837,  and  did  not  make  a  permanent  change  in  claimant's 
compensation.  That  of  October  24,  1837,  was  confined  exclosively 
to  the  surplus  of  that  year. 

9.  As  far  as  he  received  amounts  beyond  the  authority  of  that  letter 
and  the  statutes  recited  below^  he  was  overpaid. 

Laws  which  bear  upon  the  question  in  this  case. 

The  act  of  May  7,  1822,  (1  IT.  S.  L.,  695,  §  19,)  limits  the  compen- 
sation of  the  collector  at  rhiladelphia  derived  from  emoluments ; 
^^  after  deducting  the  necessary  expenses  incident  to  his  office  in  the 
same  year,  the  excess  shall,  in  every  such  case,  be  paid  into  the 
treasury  for  the  use  of  the  United  States." 

Section  12  provides  for  rendering  an  emolument  account  and  the 
mode  of  settlement. 

Section  13  provides  for  rendering  a  list  of  clerks  and  the  amount  of 
compensation. 

Section  15  provides  ^^that  the  Secretary  of  the  Treaimry  may,  from 
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time  to  time,  limit  and  fix  the  number  and  compensation  of  clerks  to 
be  employed  by  any  collector,"  &c. 

This  act  remains  in  force,  except  the  limitation  of  compenBation  is 
enlarged  by  the  act  of  the  3d  of  March,  1841,  (5  U.  S.  L.,  432,  §  5.) 

The  act  of  March  3,  1837,  makin^^  appropriations  for  the  expenses 
of  government  for  the  year  1837,  (5  U.  S.  L  ,  163, 175,  §  2,)  provides: 

*'  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  authorized 
to  pay  to  the  collectors  *  *  and  their  respective  clerks,  *  *  *  out  of 
any  money  in  the  treasury  not  otherwise  appropriated,  such  sums  as 
will  give  the  said  officers,  respectively,  the  same  compensation  in  the 
year  1837,  according  to  the  importations  of  that  year,  as  they  would 
have  been  entitled  to  receive  if  the  act  of  the  14th  of  July,  1832,  had 
not  gone  into  effect :  Provided^  That  no  officer  shall  receive  under  this 
act  a  g^reater  annual  salary  or  compensation  than  was  paid  to  such 
officer  for  the  year  1832;  and  in  no  case  shall  the  compensation  of 
any  other  officers  than  collectors,  naval  officers,  surveyors,  and  clerks, 
whether  by  salaries,  fees,  or  otherwise,  exceed  the  sum  of  1 1,500  per 
annum,  nor  shall  the  union  of  any  two  or  more  of  those  offices  in  one 
person  entitle  him  to  receive  more  than  that  sum  per  annum." 

Provision  is  then  made  for  rendering  accounts,  &c.,  and  then  follows 
this  provision  : 

^^Providedj  however ^  That  the  Secretary  of  the  Treasury  be  author- 
ized to  extend  to  the  collectors  of  such  other  ports,  where  a  surplus 
of  emoluments  have  been  accounted  for  aod  paid  into  the  treasury  in 
the  year  1832,  the  privilege  granted  to  the  collector  of  New  York,  to 
take  effect  from  the  first  day  of  January  last/' 

The  act  of  July  7,  1838,  to  provide  for  the  support  of  the  military 
academy  for  1838,  (5  U.  8,  L.,  264,  265,  §  3,)  reenacts  the  above  pro- 
vision of  the  act  of  1837,  with  unimportant  additions. 

The  act  of  March  3,  1839,  making  appropriations  for  the  civil  and 
diplomatic  expenses  for  1839,  (5  U.  S.  L.,  347,)  contains  the  following: 

*'For  paying  the  clerks  in  the  custom-house  in  Philadelphia  the 
arrears  of  their  salaries  from  1832  to  1837,  so  as  to  make  the  same 
equal  to  what  they  received  in  the  last-mentioned  year,  on  the  same 
principle  as  has  been  applied  in  New  York,  fifteen  thousand  dollars, 
or  80  much  thereof  as  may  be  necessary." 

No  legislation  is  found  upon  this  subject  for  the  year  1840. 

The  act  of  the  3d  of  March,  1841,  making  appropriations  for  civil 
and  diplomatic  expenses  for  the  year  1841,  (5  U.  S.  L.,  431,  §  2,) 
provides : 

''That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
to  pay  out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
to  the  collectors  *  *  their  clerks  *  *  *  the  same  compensa* 
tion  for  the  year  1839  which  they  would  have  been  entitled  to  receive 
if  the  third  section  of  the  act  of  July,  1838,  entitled  An  act  to  provide 
for  the  support  of  the  military  academy,  *  *  had  continued  in  force 
daring  the  said  year  and  subject  to  the  provisions  and  restrictions 
therein  contained." 

Section  4  provides :  **  That  the  Secretary  of  the  Treasury  be,  and  is 
hereby,  authorized  and  required  to  pay  to  the  clerks  in  the  custom- 
hooae  in  Philadelphia  such  sum  of  money  as,  with  the  amount  appro- 
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priated  by  the  geDeral  appropriation  act  of  the  3d  of  March,  1839, 
will  make  up  the  arrears  of  their  respective  salaries  from  1832  to  1837y 
the  sum  to  be  so  paid  to  be  first  ascertained  by  the  proper  accounting 
officers  of  the  treasury." 

This  is  the  last  provision  found  upon  this  subject  applicable  to 
Philadelphia. 

The  above  provisions  making  appropriations  have,  it  is  understood, 
all  been  fully  executed  by  the  Treasury  Department,  and  the  power  of 
regulating  the  compensation  of  clerks  rests  where  it  did  under  the  act 
of  1822,  and  is  controlled  by  the  collectors,  with  the  approbation  of 
the  Secretary  of  the  Treasury,  and  the  amount  is  payable  out  of  fees 
and  emoluments  which  the  collector  is  authorized  to  receive  under  the 
collection  act  of  1799  and  the  act  of  1841,  above  referred  to. 

10.  The  cashier's  salary  was  fixed  by  Mr.  Guthrie,  August  2Y,  1855, 
at  $1 ,500,  instead  of  |1,600.— (See  Guthrie's  letter.) 

It  is  shown  to  have  been  |1,400  prior  to  Mr.  Corwin's  fixing  it  at 
$1,600. — (See  the  collector's  return  in  1843  ;  see  also  the  Auditor's 
statement.) 

1  his  case  really  involves  no  question  of  law ^  hut  depends  wponfojdbs. 

A.  The  statutes  referred  to  have  all  been  executed,  so  that  they  are 
not  the  subject  of  construction. 

B.  The  letters  of  Mr.  Woodbury  do  not  fix  the  rate  of  compensation 
at  all,  but  confers  authority  upon  the  collector  to  distribute,  in  1837^ 
the  surplus  which  accrued  and  was  paid  into  the  treasury  in  1832. 

C.  The  Secretary  of  the  Treasury  had  no  power  to  fix  the  salary  of 
the  collector's  clerks,  except  by  way  of  limiting  the  sum  proposed  to 
be  paid  by  the  collector,  except  as  to  the  surplus,  and  then  only  by 
special  law.  If  he  could  dictate  a  larger  sum  than  the  collector  should 
name^  he  might  cut  off  his  means  of  paying  others,  and,  in  fact,  de- 
I)rive  him  of  his  own  compensation,  by  exhausting  upon  a  few  the 
whole  of  the  collector's  emoluments. 

The  power  of  limitation  conferred  upon  the  Secretary  was  to  prevent 
the  collector  unnecessarily  applying  his  emoluments,  so  as  to  leave 
nothing  to  be  paid  into  the  treasury,  thus  defeating  one  of  the  objects 
of  the  law  of  1822. 

If  Mr.  Woodbury  had  intended  to  fix  the  claimant's  compensation 
for  all  future  time,  he  had  no  power  to  do  so,  even  with  the  consent  of 
the  then  collector,  because  the  power  was  a  continuing  one,  which  his 
successor  could  exercise  as  well  as  he. 

But  each  collector  had  the  power,  aside  from  the  special  law,  opera- 
ting from  1832  to  1841,  of  determining  the  number  of  clerks  he  would 
employ,  and  the  maximum  of  their  compensation,  subject,  of  course, 
to  be  cut  down  or  limited  by  the  Secretary,  as  to  number  and  compen- 
sation, to  avoid  unnecessary  expenses. 

D.  The  return  of  the  collector  in  1843  shows  claimant's  salary  was 
only  |1,400. 

This  joint  power  has  been  exercised  by  the  collector  and  Secretary, 
upon  whom  it  was  conferred,  and  no  tribunal  can  review  or  change 
their  action. 

If  the  complainant  was  not  satisfied  with  the  compensation  which 
the  collector  and  Secretary  consented  to  allow  him,  he  should  not 
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have  remained  in  service.     They  have  acted  upon  his  case,  and  their 
action  is  conclasive  against  his  recovery. 

R.  H.  GILLET,  Solicitor. 

Mat  26,  1858. 


in  the  court  of  claims. 

November  28,  1859. 

Abraham  Martin  vs.  The  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  for  many  years  prior  to  January  1,  A.  B.  1846,  and 
from  that  time  to  November  1,  A.  B.  1846^  and  from  June  1,  A.  B. 
1849,  to  July  1,  A.  B.  1853,  was  cashier  in  the  custom-house  of  Phila* 
delphia.  He  alleges  that,  for  the  periods  intervening  between  Janu- 
ary 1,  A.  B.  1846,  and  November  1,  A.  B.  1846,  and  from  June  1, 
A.  B.  1849,  to  July  1,  A.  B.  1853,  he  was  entitled  to  a  salary  of 
$2,700  a  year  ;  but  for  the  first  period  he  was  paid  at  the  rate  of  only 
$1,400  a  year,  and  for  the  second  he  received  only  |6,265  38 ;  and 
that  there  is  a  balance  now  due  him  by  the  United  States  on  this  ao- 
count  of  |5,840  47. 

The  act  of  Congress  approved  March  3,  A.  B.  1837,  provided  as 
follows:  '^  That  the  Secretary  of  the  Treasury  be  authorized  to  ex- 
tend to  the  collector  at  such  other  ports  where  a  surplus  of  emoluments 
have  been  accounted  for  and  paid  intc^he  treasury  in  the  year  eigh- 
teen hundred  and  thirty-two  the  privilege  granted  to  the  collector  of 
New  York,  to  take  effect  from  the  first  of  January  last."  (5  Stat,  at 
L.,  p,  175,  ch.  33,  §  2.)*  From  1832  to  1837  the  petitioner's  salary 
was  |660  a  year;  in  1837  it  was  increased  to  |1,000  a  year;  and 
under  the  act  of  March  3,  A.  B.  1837,  it  was  further  increased  to 
$1,400  a  year.  (See  letter  of  Commissioner  of  Customs  to  the  assistant 
solicitor  of  this  court,  of  Becember  10,  A.  B.  1856,  and  the  statement 
made  under  the  act  of  1841.) 

By  the  act  of  Congress  approved  March  3,  A.  B.  1839,  an  appro- 
priation of  $15,000  was  made  ^^for  paying  the  clerks  in  the  custom- 
house at  Philskdelphia  the  arrears  of  their  salaries  from  eighteen 
hundred  and  thirty-two  to  eighteen  hundred  and  thirty-seven,  so  as  to 
make  the  same  equal  to  what  they  received  in  the  last-men  bioned  year, 
on  the  same  principle  as  has  been  applied  in  New  York."  (5  Stat, 
atL.,  p.  347,  ch.  82,  §  1.)  Under  the  distribution  made  of  this  ap- 
propriation, the  petitioner  received  $2,210  27.  (See  copies,  ^^No.  1 " 
and  "No.  2,"  certified  by  the  Secretary  of  the  Treasury,  May  28, 
A.  B.  1868.) 

The  amount  appropriated  by  the  act  of  1839  proving  insufficient 
for  the  purposes  contemplated  by  it,  a  further  provision  was  made  by 
the  act  of  March  3,  A.  B.  1841,  as  follows  :  "  That  the  Secretary  of 
the  Treasury  be^  and  he  hereby  is^  authorized  and  required  to  pay  to 
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the  clerks  in  the  custom-hoase  at  Philadelphia  such  sum  of  money  as, 
with  the  amount  appropriated  hy  the  general  appropriation  act  of  the 
third  of  March,  eighteen  hundred  and  thirty-nine,  will  make  up  the 
arrears  of  their  respective  salaries  from  eighteen  hundred  and  thirty- 
two  to  eighteen  hundred  and  thirty-seven  ;  the  sum  to  he  so  paid  being 
first  ascertained  by  the  proper  accounting  officers  of  the  treasury." 
(5  Stat,  at  L.,  p.  432,  ch.  35,  §  4.)  Under  this  act  the  petitioner  re- 
ceived the  sum  of  $1,489  73.  From  the  official  statement  showing 
how  this  result  was  reached,  it  appears  that  the  petitioner's  salary 
from  1832  to  1837  was  |660  a  year  ;  that  in  1837  it  was  |l,400;  that 
the  amount  due  him  from  1832  to  1837  was  $3,700  ;  that  under  the 
act  of  1839  he  received  $2,210  27  ;  and  that  under  the  act  of  1841  he 
was  entitled  to  receive  $1,489  73.  (See  copies,  ^'No.  1,"  "No.  2," 
and  *'No.  3,"  certified  by  the  Secretary  of  the  Treasury,  May  28, 
A.  D.  1858.) 

It  appears,  too,  from  the  "  list  of  officers,  clerks,  messengers, 
watchmen,  laborers,  &c.,  employed  in  the  district  of  Philadelphia, 
January,  1843,"  on  file  in  this  case,  that  the  petitioner's  salary  was 
at  that  time  $1,400  a  year  ;  and  from  a  memorandum  annexed  to  it, 
that  the  addition  made  to  the  salaries  of  clerks  by  the  act  of  March  3^ 
A.  D.  1837,  was  considered  permanent. 

But  the  collector  at  Philadelphia,  in  a  letter  to  the  Secretary  of  the 
Treasury  dated  October  12,  A.  D.  1837,  said:  "I  should  be  pleased 
to  have  Mr.  Martin  placed  in  some  degree,  in  point  of  salary,  on  an 
equality  with  gentlemen  of  the  same  official  grade  in  other  custom- 
houses, where,  from  the  assistants  provided  them,  their  duties  must 
be  far  less  laborious."  On  the  16th  day  of  October,  A.  B.  1837,  the 
collector  again  wrote  to  the  Secretary,  but  a  copy  of  that  letter  is  not 
on  file  in  this  case.  The  Secrftary^  in  a  letter  to  the  collector  dated 
October  24,  A.  D.  1837,  said :  **  In  reply  to  your  letter  of  the  16th 
instant,  recommending  an  increase  of  the  compensation  of  Mr.  A. 
Martin,  cashier  and  bond  clerk  in  your  office,  so  as  to  make  his  salary 
eqnal  Id  amount  to  what  is  reoeivecl  by  persons  holding  similar  sita.^ 
tions  at  New  York  and  Boston,  I  have  to  remark  that  whilst  the  de- 
partment has  the  disposition  to  place  him  on  a  footing  with  others 
discharging  similar  duties  elsewhere,  it  has  to  regret  the  want  of 
power  to  do  so,  there  being  no  fund  at  its  disposal  applicable  to  this 
object.  Should  there  prove  to  be  any  surplus  emoluments  in  your 
office  at  the  close  of  the  year,  the  proposed  increase  may  be  made 
therefrom."  In  a  letter  from  the  office  of  the  Commissioner  of  Cus- 
toms dated  August  10,  A.  D.  1853,  it  is  stated  that  under  the  au- 
thority thus  given,  the  collector  at  Philadelphia  allowed  the  petitioner 
a  salary  of  $2,700  a  year,  which  he  continued  to  receive  until  Decem- 
ber 31,  A.  D.  1846. 

In  a  letter  from  the  same  office  dated  December  10,  A.  D.  1866,  it 
is  stated  that  the  petitioner  was  paid  at  the  rate  of  $1,400  a  year  fur 
the  year  1846  ;  and  in  a  letter  from  the  same  office  dated  March  26, 
A.  D.  1858,  it  is  stated  as  follows :  ^'  The  salary  designated  by  the 
collector  of  Philadelphia  for  Mr.  Martin,  and  approved  by  the  Secre- 
tary of  the  Treasury  in  1846,  was  at  the  rate  of  $1,400  a  year,  at 
which  rate  he  was  regularly  paid,  in  the  modes  described,  during  his 
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contiDuanoe  io  office ;  and  the  rate  thus  fixed  at  that  time  has  ever 
sinoe  been  and  still  continues  to  be  paid  to  those  who  have  succeeded 
him." 

In  another  letter  from  the  same  office  dated  May  28^  A.  D.  18^8, 
it  is  stated  as  follows:  ^^  Mr.  Martin  was  paid  at  the  rate  oi  $1,400 
from  January  1  to  October  31,  1846^  when  he  was  superseded.  His 
successor  was  also  paid  at  that  rate  from  November  1,  1846,  to  31st 
Hay,  1849.  Mr.  Martin  was  reappointed,  at  the  same  salary,  on  the 
let  of  June,  1849,  and  was  paid  at  the  rate  of  $1,400  up  to  the  22d 
of  October,  1850,  when  it  was  increased  by  the  Secretary  of  the  Treas- 
ury to  $1,600  per  annum j  as  will  be  seen  by  a  certified  copy  of  his 
letter  of  that  date  herewith  furnished,  marked  A. 

''  Mr.  Martin  was  paid  from  and  after  the  date  last  mentioned,  and 
dariDg  his  continuance  in  office,  at  the  rate  thus  fixed  by  the  Secretary 
of  the  Treasury,  as  well  as  his  successors,  up  to  the  21st  of  August, 
1856,  when  the  Secretary  of  the  Treasury,  by  his  letter  dated  the  22d 
of  August,  1856,  (a  certified  copy  of  which  is  also  herewith  furnished, 
marked  B,)  approved  the  appointment  of  Casper  Shunk  as  cashier, 
and  fixed  his  salary  at  $1,600  per  annum^  at  which  rate  the  cashier 
has  ever  since  been  and  still  continues  to  be  paid." 

The  act  of  Congress  of  May  7,  1822,  provides,  "  that  the  Secretary 
of  the  Treasury  may,  from  time  to  time,  limit  and  fix  the  number 
and  compensations  of  the  clerks  to  be  employed  by  any  collector." — 
(3  Stat,  at  L.,  p.  696,  ch.  107,  §  16.)  This  act  still  continues  in 
force. 

Our  inference  from  the  evidence  is,  that  the  addition  made  by  the 
collector  to  the  petitioner's  salary  under  the  authority  of  thQ  Secreta- 
ry's letter  of  October  24,  A.  D.  1837,  was  either  not  made  for  the 
year  1837,  or  was  not  considered  as  a  part  of  his  permanent  salary. 
The  {Secretary's  direction  was  special :  * 'Should  there  prove  to  be  any 
mpJiM  emoluments  in  your  office  at  the  close  of  the  year,  the  proposed 
increase  may  he  meAe  therefrom/'  This  allowance,  whether  it  is  to 
he  regarded  as  confined  to  the  year  1837  or  as  continuing  thereafter 
till  otherwise  directed,  was  contingent — depending  upon  the  actual 
existence  of  surplus  emoluments  in  the  collector's  office  at  the  close  of 
the  year.  It  ought  not,  therefore,  to  have  been  regarded  as  a  part  of 
the  petitioner's  regular  salary.  At  all  events,  it  is  clear  from  the 
evidence  that  from  1832  to  1837  the  petitioner  was  paid,  under  the 
acts  of  1839  and  1841,  at  the  rate  of  $1,400  a  year,  and  not  at  the 
rate  of  $2,700  a  year.  It  is  also  clear  from  those  acts  themselves  that 
they  in  no  respect  relate  to  the  periods  embraced  by  the  present 
claim. 

If  the  direction  given  by  the  Secretary  in  his  letter  of  the  24th  of 
October^  A.  D.  1837,  had  continued  in  force  during  the  periods  em- 
braced by  the  present  claim,  still  it  would  be  necessary  for  the  peti- 
tioaer  to  show  at  least  that  there  was,  at  the  close  of  each  year  during 
those  periods,  actual  surplus  emoluments  in  the  collector's  office.  No 
attempt  has  been  made  to  show  this,  and  it  is  denied  by  the  United 
States. 

But  it  is  expressly  stated  by  the  Commissioner  of  Customs  in  his 
letter  of  March  26^  A.  D.  1868,  that  ^^  the  salary  designated  by  the 
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collector  of  Philadelphia  for  Mr.  MartiB^  and  approved  hj  the  Secre- 
tary of  the  Treasury  in  1846,  was  at  the  rate  of  $1,400  a  year."  This 
arrangement  was,  under  the  act  of  1822,  valid  and  effectual,  and  neces* 
sarily  a  revocation  of  the  order  of  the  24th  of  October,  A.  D.  1837. 
Being  made  in  the  year  1845^  it  was  not  applied  till  after  the  expiration 
of  that  year.  It  continued  in  force  and  was  acted  upon  until  the  22d 
of  October,  A.  B.  1850,  when  the  petitioner's  salary  was  increased  to 
|1,600  a  year  by  a  similar  order  of  the  Secretary,  made  under  the 
authority  of  the  act  of  1822.  The  Secretary  had  express  authority, 
under  that  act,  from  time  to  time  to  limit  and  fix  the  petitioner's 
salary.  It  seems  to  us,  therefore,  that  the  petitioner's  claim  cannot 
be  sustained. 
Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


36th  CoNGBESS,  )  HOUSE  OF  REPRESENTATIVES.  (  Rep.  C.  C. 
Ut  Session.      J   ■  (No.  244. 


JAMES    L.    EDWARDS,    ADMINISTRATOR   OP    THOMAS    R. 

GEDNEY,  DECEASED. 

[To  accompany  Bill  H.  B.  G.  C.  No.  97.] 


Fdruakt  11,  ISGO.^The  Court  of « laime  sabmitted  the  following  report;  which,  together 
with  the  accompanjing  bill,  was  referred  to  the  Ck>mmittee  of  Claims. 


The  CouBT  OP  Claims  stibmitted  the  following 

REPORT. 

To  the  JumoraUe  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Ccmgress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES    L.    EDWARDS,   ADMINISTRATOR    OP    THOMAS   R. 
GEDNEY,  DECEASED,  vs.  THE  UNITED  STATES: 

1.  The  petition  of  the  claimant. 

2.  Original  vouchers  filed  by  the  claimant,  and  transmitted  to  the 
House  of  Representatives. 

3.  Documentary  evidence  filed  by  the  government,  transmitted  to 
the  House  of  Representatives. 

4.  United  States  deputy  solicitor's  brief. 

5.  Opinion  of  the  court. 

6.  Order  of  the  court  allowing  administrator  to  appear. 

7.  Certified  copy  of  letters  of  administration  transmitted  to  the 
House  of  Representatives. 

8.  Bill  allowing  claimant  |496  60. 

The  petition  of  T.  R.  Gedney  to  Congress,  and  accompanying 
papers,  received  from  the  House  of  Representatives  under  the  reso- 
lution of  Pebruary  21,  1866,  returned  to  that  house  in  a  separate  en- 
velope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

r        1    seal  of  said  court,  at  Washington,  this.  5th  day  of  December, 
[ir.  a.  J    ^^  jj^  1859, 

SAMUEL  H.  HUNTINGTON, 

Chirf  Clerk  Court  of  Claims. 


JAMES  L.  EDWARDS. 


To  the  judges  of  the  Court  of  Claims : 

The  petition  of  Thomas  R.  Gedney,  late  a  commander  in  the  navy  of 
the  United  States,  respectfully  shows:  That  he  was  for  several  years  the 
disbursing  officer  in  the  Coast  Survey  service,  and,  as  such,  several 
settlements  of  his  accounts  were  successively  made  at  the  Treasury 
Department.  On  the  last,  the  First  Auditor,  on  the  30th  of  June, 
1847,  certified  thus:  **Ihave  examined  and  adjusted  an  account 
between  the  United  States  and  Thomas  R.  Gedney,  late  disbursing 
agent  of  the  Coast  Survey,  and  find  the  sum  of  one  thousand  six 
hundred  and  fifty-five  dollars  and  ten  cents  is  due  to  him  from  the 
United  States  for  disbursements  made  by  him  in  the  prosecution  of 
said  survey,  allowed  per  instructions  of  the  First  Comptroller  of  the 
Treasury,  dated  June  25,  1847,  filed  herewith,  and  payable  out  of  the 
appropriation  to  defray  the  expenditures  on  account  of  said  Coast 
Survey,  as  appears  from  the  statement  and  vouchers  herewith  trans- 
mitted for  the  decision  of  the  Comptroller  thereon. 

*»  WILLIAM  COLLINS,  First  Auditor:' 

On  this  report  the  Comptroller  indorses:  **  I  admit  and  certify  the 
above  balance  this  30th  June,  1847,  to  be  paid  on  or  after  the  1st 
July,  1847. 

**J.  W.  McCULLOUGH,   Comptrdaer:' 

The  entry  of  the  Register  shows  these  facts,  and  states  the  report 
as  number  96617.  It  is  understood  that  doubts  being  entertained 
whether  it  was  properly  chargeable  on  the  then  current  appropriation 
for  the  Coast  Survey,  and  the  Secretary  of  the  Treasury  (Mr.  Walker) 
having  received  intimations  that  allowances  had  been  made  which 
should  have  been  rejected,  a  portion  of  the  accounts  were  referred 
by  him  to  Mr.  Bache,  the  Superintendent  of  the  Coast  Survey.  In 
October,  1847,  Mr.  Bache  made  a  report  to  the  Secretary,  denying 
the  correctness  of  the  settlement,  and  rejecting  the  balance  entirely. 
On  November  13,  1848,  the  Secretary  indorsed  on  the  report  of  Mr. 
Bache:  **  The  opinion  of  the  Superintendent  of  the  Coast  Survey,  as 
well  as  my  own,  is  decidedly  against  this  claim." 

In  1849  Mr.  Meredith,  then  Secretary,  instructed  Mr.  Whittlesey, 
then  First  Comptroller,  to  re-examine  the  accounts  of  Captain  Ged- 
ney; and  on  the  3d  of  July,  1849,  he  reported,  after  stating  the 
principles  on  which  the  decisions  of  the  accounting  officers  might  be 
opened,  thus:  ** Having  carefully  examined  all  the  papers,  I  find  no 
mistakes  in  matters  of  fact  nor  errors  in  calculation — the  decisions 
and  proceedings  of  the  Auditor  and  Comptroller  are  unreversed,  and 
to  my  mind  in  full  force.  The  account  of  Captain  Gedney,  as  stated 
and  certified,  finding  that  there  is  due  him  the  sum  of  $1,655  10,  in 
the  usual  and  established  form  of  certifying  accounts  allowed  against 
the  United  States,  is  herewith  sent  to  the  Secretary  of  the  Treasury 
for  his  action  thereon.'' 

On  September  22,  1849,  Mr.  Meredith  indorsed  on  this  report  that 
he  declined  acting  on  the  case,  because  Mr.  Walker  had  refused  to 
allow  the  claim;  and  on  an  application  to  Mr.  Corwin,  the  successor 


J1ME8    L.    EDWARDS.  3 

of  Mr.  Meredith,  he,  on  the  22d  May,  1851,  refused  to  act,  because 
his  predecessor  had;  but,  in  an  official  letter  dated  August  12,  1852, 
to  Senator  G win,  he  says :  '  *  The  amount  claimed  has  been  duly  audited 
and  allowed  by  the  proper  accounting  officers,  and  would  have  been 
paid  at  once  had  the  question  been  originally  presented  to  me." 

No  subsequent  action  has  been  had  before  the  department. 

Tour  petitioner  avers  that  by  the  several  laws  organizing  the 
Treasury  Department,  (Stat,  at  L.,  vol.  i,  pp.  66,  67,  vol.  iii,  p.  366,) 
and  the  practice  of  the  government  since  1789,  the  proper  Auditors 
and  Comptrollers  had  the  exclusive  power  of  settling  all  accounts 
against  the  United  States;  that  when  settled,  they  could  not  them- 
selves reopen  them,  except  under  peculiar  circumstances,  none  of 
which  exist  in  this  case. — (Vide  Brockenborough's  Rep.,  vol.  ii,  pp. 
473,  474;  Peters,  vol.  xv,  p.  401.) 

If  they  could  not  do  it,  much  less  could  any  officer  refer  their  de- 
cisions to  a  stranger.  No  part  of  the  amount  so  found  due  on  June 
30,  1847,  has  been  paid,  and  your  petitioner  therefore  prays  that  you 
will  report  a  bill  for  his  relief. 

A  memorial  was  presented  to  the  32d  Congress  and  to  the  33d 
Congress  by  the  petitioner  or  his  then  assigns,  but  no  report  was 
made  or  action  taken  by  either. 

This  is,  as  your  petitioner  thinks,  as  brief  a  history  of  his  case  as 
he  could  give,  though  it  might  be  much  elaborated,  and  this  he  is  not 
disposed  to  do. 

THOMAS  R.  GEDNEY. 

District  op  Columbia,  ) 

City  and  County  of  Washington,  )     ' 

Before  me,  on  this  7th  day  of  May,  1856,  came  in  person  Daniel 
Rowland,  attorney  in  fact  for  the  petitioner,  Thomas  R.  Gedney,  and 
made  solemn  oath  that  the  several  matters  above  set  forth  are  verily 
true,  as  he  believes. 

DAN.  ROWLAND. 

Sworn  and  subscribed  before  me. 

N.  C  ALLAN,  J.  F.     [l.  s.] 


Babylon,  June  10;  1840. 

United  Stages  Coast  Survey  to  W.  A.  Wheeden^ .  Dr. 

To  lodging  one  night,  and  transportation  of  baggage,  and  in-- 
struments  to  Beacon  Hill •  • |3  00 


Received  payment. 

For  W.  A.  WHEEDEN, 
BENJAMIN  T.  COE. 


4  JAMES  L    EDWABML 

Untied  States  Coast  Survey  to  John  Doyle,  Dr. 

To  transportation  of  officers  at  sundry  times,  while  on  duty 
in  connexion  with  Coast  Survey,  from  May,  1840,  to  No- 
vember, 1844 195  00 

New  York,  November  30,  1844. 

Received  from  Commander  Thomas  B.  Gedney  the  sum  of  ninety- 
five  dollars,  in  full  for  the  above  biU. 

$95.  JOHN  DOYLE. 

Witness :  Nathaniel  Thobne. 

Baltihobe  and  Ohio  Railroad, 
Washington  Branch,  November  1,  1842. 

Mr,  L.  G.  Humphreys,  (on  Coast  Survey  service,)  Dr. 

For  transportation  and  charges  on  one  package: 

Prom  Baltimore  to  Washington $0  37 

Charges  paid  in  Baltimore 2  70 

3  07 
Cartage 37 

3  44 

Received  payment. 

JNO.  C.  MELLET,  AgenJt. 

New  York,  June  6,  1843. 

Captain  T.  E.  Oedney  (on  Coast  Survey  service  J  to  schooner  Phosbe 

Eliza,  Dr. 

To  freight  on  three  boxes,  29  pounds,  at  8  cents $2  32 

To  freight  on  one  set  of 13 

2  45 

Received  payment. 

WILLIAM  OSBORN. 

United  States  Coast  Survey  to  J.  Jones,  Dr. 

To  carriage  hire  for  fourteen  days,  at  sundry  times,  to  visit 
Mr.  Hassler  at  difierent  stations,  from  1840  to  1843,  at 
five  dollars  per  day $70  00 

Philadelphia,  September  10,  1843. 

Received  from  Commander  Thomas  R.  Gedney  the  sum  of  seventy 
dollars,  in  full  for  the  above  bill. 

*  $70.  JOHN  A.  JONES. 


* 
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I  certify  that  the  within  accoiiDt  is  jnst  and  true,  and  that  I  have 
paid  the  same,  and  have  never  received  credit  for  any  part  of  the 
amount  stated. 

THOMAS  R.  GEDNEY. 

Mabch  18,  1847. 

United  States  Coast  Survey  to  Nathaniel  Thome,  Dr. 

To  services  on  Coast  Survey,  at  $18  per  month,  from  April 
18,  1840,  to  December  31,  1843,  being  44  months  and 
13  days |799  80 

New  York,  January  2,  1844. 

Received  from  Commander  Thomas  R.  Gedney  the  sum  of  seven 
hundred  and  ninety-nine  dollars  and  eighty  cents,  in  full  for  the  above 
bill. 

|799  80.  NATHANIEL  THORNE. 

United  StcUea  (hast  Survey  to  John  H,  Simpson,  Dr. 

To  pilotage  on  board  the  United  States  surveying  brig  Wash- 
ington, from  May  2  to  July  2,  1841,  two  months,  at  $40 
permonth $80  00 

.  New  York,  July  2,  1841. 

Received  from  Commander  Thomas  R.  Gedney  the  sum  of  eighty 
dollars,  in  full  of  the  above  biU. 

his 

JOHN  H,  +  SIMPSON. 

mark. 

Witness:  Michael  Fitzpatbick. 

I  certify  that  the  services  within  stated  were  performed,  and  that 
I  paid  the  amount  stated,  and  have  never  received  credit  for  any 
part  of  the  same. 

THOMAS  R.  GEDNEY. 

March  18,  1847. 

United  States  Coast  Survey  to  B,  Broum,  Dr. 

To  jRlotage  of  the  United  States  brig  Washington  from  sea 

to  New  York,  at  $5  per  foot,  the  brig  drawing  11  feet-  •  $55  00 

From  New  York  to  sea,  at  the  same  rate 55  00 

Five  days'  detention,  at  $3  per  day 15  00 

Commissioner's  fee 5  00 


130  00 


JAMES  L.   EDWAKDS. 


New  York,  September  6,  1842. 

Received  from  Commander  Thomas  R.  Gedney  the  sum  of  one 
hundred  and  thirty  dollars,  in  full  for  the  above  bill. 

his 

RICHARD  +  BROWN. 

mark. 

Witness :  Nathaniel  Thobne. 

By  reference  to  voucher  No.  5,  with  report  86962,  it  will  be  seen 
that  I  have  paid  Richard  Brown,  pilot,  from  May  24  to  November  11, 
inclusive,  at  the  rate  of  $84  per  month  and  two  rations  per  day, 
amounting  to  $540  84.  I  now  present  a  bill  for  $130,  paid  by  me  to 
said  Richard  Brown  for  pilotage  of  the  brig  in  and  out  of  port  within 
the  period  above  stated,  with  the  following  explanation,  viz:  When  I 
made  the  agreement  with  Brown  to  allow  him  at  the  above  rate  to  get 
his  services  from  the  commissioners  of  pilotage,  I  was  obliged  to 
agree  to  make  him  the  above  allowance  for  pilotage  of  the  brig  in  and 
out  of  port. 

THOMAS  R.  'GEDNEY. 

March  18,  1847. 

United  States  Coast  Survey  to  P.  Schenck^  Dr. 

To  1,200  feet  pine  boards,  at4  cents $48  00 

600  feet  scantling,  at  3  cents 18  00 

66  00 


New  York,  December  1,  1841. 

Received  from  Commander  Thomas  R.  Gedney  the  sum  of  sixty- 
six  dollars,  in  full  for  the  above  bill. 

$66.  PETER  W.  SCHENCK. 

I  certify,  on  honor,  that  the  within  account  is  just  and  true,  was 
paid  by  me,  and  I  have  never  received  credit  for  any  part  of  the 
same. 

THOMAS  R.  GEDNEY. 

March  18,  1847. 

United  States  Coast  Survey  to  J.  Jones,  Dr. 

To  quarters  for  one  officer  and  one  man  at  sundry  times, 
from  1840  to  December,  1843,  while  detained  on  shore  on 
duty  in  connexion  with  Coast  Survey — ^in  all  13  weeks — 
at  ten  dollars  per  week  for  officer,  and  six  dollars  per  week 
for  man $208  00 


JiLMES   L.   EDWABDS. 


Philadelphia,  December  1,  1843. 

Received  from  Commander  Thomas  R.    Gedney   the   sum  of  two 
hondred  and  eight  dollars,  in  full  for  the  above  bill. 

$208.  JNO.  A.  JONES. 

I  certify,  on  honor,  that  the  within  bill  was  paid  by  me,  and  that  I 
have  never  been  credited  with  any  part  of  the  same. 

THOMAS  R.  GEDNEY. 
Mabch  18,  1847. 


United  States  Coast  Survey  to  N.  W.  Bridges,  Dr. 

To  quarters  for  one  officer  at  sundry  times,  from  1839  to 
1841,  while  detained  on  shore  on  duty  in  connexion  with 
Coast  Survey — in  all  8  weeks  and  3  days — at  ten  dollars 
per  week $84  29 


Philadelphia,  November  3,  1841. 

Received  from  Commander  Thomas  R.  Gedney  the  sum  of  eighty- 
four  dollars  and  twenty-nine  cents,  in  full  for  the  above  bill. 

$84  29.  N.  W.  BRIDGES. 

I  certify,  on  honor,  that  the  within  account  was  paid  by  me,  and 
that  I  have  never  received  credit  for  any  part  of  the  same. 

THOMAS  R.  GEDNEY. 
March  18,  1847. 


8 
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United  States  Coast  Survey  to  WtUiam  Fischer,  Dr. 


Dec. 


Jan. 


1843. 
Jane  1 
April  19 
30 
30 
July  20 
Aug.  16 
Sept.    6 

6 

20 

20 

6 

14 

21 

28 

8 

8 

8 

8 

8 

11 

30 

31 

31 

Feb.   12 

16 

20 

23 

26 

Mar.  14 

18 

26 

26 

April  26 

29 

4 

Aug.  21 

21 

21 
21 


4  cards  lithofin^phing  pens,  $3  60 ;  8  sheets  antiquarian,  $7  20  . . . 

3  qnires  letter,  |l  ;  bottle  ink,  12  cents ;  1  card  pens,  60  cents  ... 

2  Congress  knives,  $4 ;  (May  21)  2  cakes  colors,  37  cents 

Bepia,  37  cents  ;  carmine,  $1 ;  2  sticks  India  ink,  76  cents 

4}  qnires  tissue  paper,  $1  68  ;  red  ink,  20  cents 

1  card  lithographing  pens  . .... 

2  cards  pens,  76  cents;  (16)  2  knives,  26  cents;  6  pieces  mouth  glue, 
37  cents 

Blank  book,  $1  37;  (23)  1  quire  letter,  19  cents 

India  ink,  26  cents  ;  (24)  12  sheets  tracing,  $6 

4  quires  ruled  letter,  $1  26  ;  26  quills,  76  cents 

8  sheets  antiquarian  paper,  $7  ;  Ink  and  wafers,  26  cents 

1  gross  curve-cut  pens,  $3  ;  pen-holder,  12  cents  ;  wafers,  6  cents. 

1  card  pens,  37  cents ;  ink,  11  cents  ;  China  cup,  12  cents 

2  drawing  pencils,  20  cents  ;  blank  book,  37  cents 

\  ream  best  white  post,  $2  60  ;  }  ream  cap,  $2  60 

1  bottle  ink,  37  cents  ;  red  ink,  18  cents  ;  2  Congress  knives,  |6. 
\  pound  wax,  62  cts. ;  1  dozen  pencils,  $2  ;  2  cards  M.  pens,  $1  76  . 

3  cards  pens,  $1  76  ;  2  patent  inkstands,  $2  60 

2  cork  inks,  13  cents ;  wafers,  10  cents  ;  4  pen-holders,  60  cents... 

3  cards  M.  pens,  $1  62  ;  (22)  2  gross  phial  corks,  60  cents 

Congress  knife,  $2  ;  India-rubber,  19  cents ;  quills,  76  cents...'.. 

4  gross  phial  corks .. ..... 

4  paint  cups,  37  cents  ;  (6)  3  quires  best  cap,  94  cents.. 

1  cake  paint,  19  cents;  (14)  cards  pens,  $2  60 • 

Knife,  $1  60;  100  largest  envelopes,  $2 

2  bottles  carmine,  76  cts.;  vermilion,  19  cts.;  1  card  pens, 37  cts.. 
2  sheets  antiquarian,  $1  76  ;  (24)  60  envelopes,  60  cents 

1  card  lithographing  pens,  87  cents  ;  Step.  Mar.  Surveying,  $4  26. 

2  sheets  double  elephant,  62  cents  ;  1  cardans,  37  cents 

26  quills,  62  cents;  ruled  paper,  26  cents;  blank  book,  $1  26 

1  card  pens,  62  cents  ;  (April' 3)  6  quires  paper,  $1  60 

2  quires  gilt  note,  60  cents;  wkfers,  19  cents.. .... 

1  card  M.  pens,  88  cents  ;  India  ink,  37  cents ..... 

2  sheets  double  elephant,  76  cents  ;  (May  2)  6  sheets  double  ele- 
phant, $1  87 

4-bladed  knife,  $2;  (July  16)  1  sheet  drawing,  30  cents 

4  sheets  double  elephant 

Mouth  glue,  62  cents ;  China  slab,  26  cents  ;  4  cards  lithographing 

pens,  $3  60 

8  sheets  antiquarian  dravring  paper  . . 

1  quire  letter,  31  cents  ;  2  boxes  leads,  12  cents ;  (omitted  above).. 


$10  70 

1  62 
4  37 

2  12 
1  88 

88 

1  37 


56 
25 


2  00 


7 
3 


25 
18 
68 
57 
6  00 
6  50 


4 
4 


37 
25 
73 
2  12 


2 

1 
1 


94 
00 
31 


2  69 


3 

1 


60 
31 


2  25 


12 
00 
12 
2  12 
69 

1  25 

2  62 

2  30 
1  50 

4  37 

7  20 

44 


113  12 


WASHUfOTON,  AuifML  20,  1844. 

Received  from  Commander  Thomas  B.  Oedney  the  sum  of  $113  12,  in  full  of  the  within 

account. 

WILLIAM  FISCHER.  . 


JAMES  Is.  EDWARDS. 


Navy  Department,  December  2,  1859. 

Sib  :  The  department  informs  yon,  in  reply  to  yonr  request  of  the 
first  instant,  that  Thomas  R.  Gedney  was  an  officer  in  the  naval  service 
of  the  United  States  during  the  period  from  January  1,  1836,  to  De- 
cember 31,  1843.  His  position  was  a  lieutenant  from  the  first  named 
date  to  the  8th  of  September,  1841,  when  he  was  promoted  to  the 
rank  of  a  commander.  During  the  entire  period,  to  wit,  from  Janu- 
ary 1,  1836,  to  December  31,  1843,  he  was  employed  on  the  Coast 
Sorvey. 

I  am,  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 

J.  D.  McPhbbson,  Esq., 

Deputy  Solicitor,  Washington^  D.  C. 


Navy  Department,  December  2,  1859. 

Thomas  R.  Gedney  was  '*an  officer  in  the  naval  service  of  the 
United  States"  during  the  period  from  January  1,  1836,  to  December 
31,  1843.  His  position  was  a  lieutenant  from  the  first  named  period 
to  the  8th  of  September,  1841,  when  he  was  promoted  to  the  rank  of 
a  commander.  During  the  entire  period  from  January  1,  1836,  to 
December  31,  1843,  he  was  employed  on  the  Coast  Survey. 

CHARLES  W.  WELSH,  Chief  Clerk. 


Agamentioub,  near  South  Burwick,  Maine., 

October  26,  1847. 

Sir  :  I  have  examined  the  accounts  of  Commander  Gedney,  United 
States  navy,  assistant  in  the  Coast  Survey,  transmitted  by  your  direc- 
tion from  the  department,  and  have  also  referred  them  to  the  general 
disbursing  agent  of  the  Coast  Survey,  whose  report  is  hereto  annexed, 
(marked  I. ) 

The  vouchers  were  included  in  two  abstracts,  marked  A  A  B,  arranged 
according  to  their  dates  ;  they  will  be  found  appended,  (marked  IL) 

Of  these,  the  following  three  are,  in  my  opinion,  inadmissible,  as  they 
stand  at  present,  for  the  reasons  given  below  : 


Ko. 

Ab«tract 

Date. 

Name. 

Object. 

Amount. 

10 

B. 

A. 
A. 

June  2, 1844. 
Oct.  31,  1844. 
March  8, 1847. 

• 
Nathaniel  Thorne 

F.  Richardson 

ThomaB  R.  Gedney... 

Seryioes. ........... 

$799  80 

4 

Quarters  ....  ....... 

H38  00 

15 

Commissions 

1,020  60 
1,968  30 
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The  voucher  in  favor  of  Nathaniel  Thorne,  according  to  Mr.  Hein's 
report,  covers  a  time  during  which  the  same  person  was  paid  in  another 
account  for  services.  As  the  document  referred  to  as  explanatory  of  this 
account  did  not  accompany  the  vouchers  sent  to  the  Coast  Survey 
office  from  the  Treasury  Department,  and  as  Captain  Gedney  has 
declined  giving  me  an  explanation,  I  must  of  course,  in  view  of  the 
facts,  report  this  as  inadmissible.  My  letter  to  Captain  Gedney 
dated  August  23,  his  reply  dated  October  13,  and  my  answer  to  him 

dated   October  ,  are  appended,  marked  (III  one.  III  two,  III 

three.) 

The  account  of  P.  Richardson,  for  quarters  for  Lieutenant  Stembel 
in  1844,  is  inadmissible  as  contrary  to  express  regulations,  (Coast 
Survey  Regulations,  par.  6,  section  V.)  When  applied  to  by  Captain 
Gedney,  before  the  order  was  given  to  Lieutenant  Stembel,  I  informed 
him  that  no  such  allowance  could  by  the  regulations  be  made.  This 
account  was  accordingly  rejected  by  the  general  disbursing  agent  of 
the  Coast  Survey  on  presentation. 

My  letter  of  October  21,  to  Mr.  Hein,  inquiring  if  other  officers  of 
the  navy  have  received  an  allowance  similar  to  that  claimed  in  this 
voucher,  and  his  reply  of  October  22,  are  annexed;  (marked  IV  one, 
IV  two.) 

The  claim  to  an  allowance  for  disbursements  is  not  founded  in  equity, 
as  Captain  Gedney  received,  during  the  time  for  which  the  claim  is 
made,  a  specific  payment  from  the  Coast  Survey  for  his  services. 
Its  allowance  would  be  in  contravention  of  an  act  of  Congress  of 
March  3,  1835. 

The  second  section  of  the  act  of  March  3,  1835,  entitled  **  An  act 
to  regulate  the  pay  of  the  navy  of  the  United  States,"  provides  **  that 
no  allowance  shall  hereafter  be  made  to  any  officer  in  the  naval  service 
of  the  United  States  for  drawing  bills,  for  receiving  or  disbursing 
money,  or  transacting  any  business  for  the  government  of  the  United 
States,"  <fec.  A  more  full  copy  of  the  extract  of  this  act  is  herewith 
appended,  (marked  V.) 

Should  this  law  have  been  repealed,  (and  I  have  not  been  able  to 
ascertain  that  it  has  been,)  and  the  department  determine  that  Captain 
Gedney  is  entitled  to  an  allowance  over  and  above  that  formerly 
received  by  him,  his  case,  and  that  of  others  on  precisely  the  same 
footing,  should,  in  my  opinion,  be  made  subjects  of  application  for  a 
special  appropriation,  as  to  take  the  amount  from  the  appropriation 
for  the  survey  of  the  coast  in  1847-  48  would  be  inexpedient,  if,  indeed, 
not  contrary  to  law. 

The  following  accounts  are  so  informal  as  to  render  it  doubtful  if 
they  should  be  passed ;  none  such  could  be  passed  at  the  present 
time  : 
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No 

abstract. 

Date. 

Name 

Object. 

Amount. 

7 
2 

A. 
B. 
A. 
A. 
B. 

May  18, 1841 
July  2,  1841 
Dec.   1,  1841 
Oct.  30,  184.H 
Dec.   1,  1843 

C.  W.  Chauncey 

N.  W.  Bridges 

P.  W.  Schrack 

R.  Brown ........... 

Use  of  Coast  Survey. . 
Quarters  ...-.  ...... 

$187  63 
84  29 

10 

Quarters.  &c. ........ 

648  72 

8 

Pilotage.  . .......... 

127  00 

3 

F.  A  M  Jones 

Qaarters 

208  00 

1,155  64 

Voucher  7  coDsists  of  an  order  from  Captain  Gedney  upon  Mr.  John 
Gardiner,  proprietor  of  the  City  Hotel,  New  York,  to  pay  to  Lieutenant 
Chauncey  the  sum  of  $187,  of  the  receipt  of  Lieutenant  Chauncey  for 
the  same,  and  of  his  certificate  that  he  believed  the  amount  was  ex- 
pended for  the  use  of  the  Coast  Survey.  The  decease  of  the  disburs- 
ing oflBcer,  or  some  calamity  which  should  have  swept  away  his  accounts 
and  vouchers,  would  alone  warrant  the  passing  of  such  an  account. 

Vouchers  2  and  10  are  for  quarters  of  officers  and  men  and  trans- 
portation during  the  years  1839-40,  and  1841,  and  prior  to  the  year 
1843,  when  the  present  regulations  of  the  Coast  Survey  went  into 
operation.  The  names  of  the  officers  for  whom  these  expenses  were 
incurred  are  not  given,  nor  is  there  any  particularity  in  the  dates. 
Mr.  Hein  states  that  several  accounts  of  the  same  character,  and  to  a 
large  amount,  w'ere  disallowed  by  the  disbursing  agent  (Captain  Boyce) 
in  1843,  but  afterwards  passed  to  Captain  Gedney' s  credit  by  sanction 
of  the  Secretary  of  the  Treasury. 

Voucher  No.  3  is  for  quarters  of  one  oflScer  and  one  man  for  13 
week8»  at  ^10  for  officer  and  $6  for  man  per  week.  The  whole  of 
these  ^^^  liable  to  the  objections  already  stated  to  2  and  10,  and  the 
part  incurred  subsequent  to  the  date  of  the  regulations  of  1843  is  in 
contra^®^^^^^  of  those  xegulations. 

Voucher  8  is  for  pilotage  of  the  brig  Washington  out  and  into 
the  ha^^bor  of  New  York  in  1843.  As  Mr.  Brown  was  at  that  time 
receiving  monthly  pay  for  pilotage  from  the  Coast  Survey,  this  vou- 
cher waS  disallowed.  I  understand  that  it  was  afterwards,  upon  the 
represen^ti^^^  of  Captain  Gedney  that  it  was  according  to  agree- 
ment that  extra  pilotage  should  be  paid  for  carrying  the  brig  out  and 
into  the  harbor,  passed  in  the  Treasury  Department.  Mr.  Hein,  in 
his  report,  states:  **As  Captain  Gedney  drew  at  that  time  (1843) 
the  funds  for  expenditures  of  his  party  from  the  disbursing  agent  of 
the  Coast  Survey,  this  account  should  have  been  presented  to  that 

officer." 

In  conclusion,  I  would  observe  that  the  delay  in  this  report  has 
been  caused  by  the  delay  in  Commander  Gedney' s  answer  to  my 
letter  requesting  explanations  of  certain  of  his  accounts,  caused  in 
part  if  not  entirely  by  his  absence  from  home  and  his  subsequent 
sickness.     Respectfully  submitted  by 

A.  D.  BACHE,    ^ 
Supt.  U.  8.  Coast  Survey. 

Hon.  R.  J.Walkeb,  Secretary  of  the  Treasury. 
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Office  of  the  Coast  Subvet, 

Washington,  July  31,  1847. 

Sir:  Conforming  to  your  letter  referring  to  me  the  last  two  abstracts 
of  Lieut.  Commanding  Thomas  R.  Gedney's  accounts,  and  directing 
*^to  classify  them  under  certain,  doubtful,  and  inadmissible,  with 
remarks,"  I  beg  leave  to  report: 

Abstract  marked  A  consists  of  the  following  vouchers: 

No.  4. — October  31,  1844.     S.  Richardson,  for  quarters  ••  $138  00 

No.  5.— June  30,  1842.     F.  Francis,  for  life-boat ?218  12 

No.  8.— October  30,  1843.     R.  Brown,  for  pilotage 127  00 

No.  10.— December  1, 1841.   P.  W.  Schrack,for  quarters,<fec.  548  72 
No.  14. — March  8,  1847. — Thomas  R.  Gedney,  for  trans- 
portation   • 199  25 

No.  15. — Thomas  R.    Gedney,   for  commission 1,020  50 

No.  7.— May  18,  1841.     C.  W.  Chauncey,  for  use  of  Coast 

Survey 187  63 


?2,439  27 

Classificatioii. 

Certain. 

Douhtfiil. 

Inadmissihle 

Vouchers  Sand  4............. 

$417  42? 

Voucher  8....... ............ 

$127  00 
648  72 

Voucher  10.................. 

Voucher  4  ................... 

$138  00 

1,020  50 

187  63 

Voucher  15  .................. 

Voucher  7 . ... .... 

417  42? 

676  72 

1,346  13 

$2,439  27? 

Remarha  to  certain. — ^Is  for  expenses  incurred  before  1843. 

Bemarks  to  doubt/td, — Voucher  8  is  for  piloting  brig  Washington 
out  and  into  the  harbor  of  New  York  in  1843.  As  Captain  (Jedney 
drew  at  that  time  the  funds  for  expenditures  of  his  party  from  the 
disbursing  agent  of  the  Coast  Survey,  this  account  should  have  been 
presented  to  that  officer. 

Voucher  10  is  for  quarters  for  officers  and  men  $605  72,  and  for 
transportation  $33,  during  the  years  1839,  1840,  and  1841.  No 
nearer  dates  nor  names  stated.  Several  accounts  of  the  same 
character,  and  to  large  amounts,  were  disallowed  by  the  disbursing 
agent  of  the  Coast  Survey  in  1843,  but  afterwards  passed  to  Captain 
Gedney' s  credit  by  sanction  of  the  Secretary  of  the  Treasury. 

Remarks  on  inadmissible. — ^Voucher  4  is  for  quarters  for  Lieut. 
R.  N.  Stembel  in  1844.  This  voucher  was  disallowed  by  the  dis- 
bursing agent  of  the  Coast  Survey  in  1845,  as  contrary  to  the  regu- 
lations of  the  Coast  Survey,  and  the  direction  of  the  Superintendent 
to  Lieut.  Comd'g  Gedney. 
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Voucher  14  is  for  2J  per  cent,  commission  on  disbursements  made 
by  Lieut.  Comd'g  Thomas  R.  Gedney,  from  1836  to  1843,  when  in 
charge  of  a  hydrographic  party  on  the  Coast  Survey.  Comd'r  Thomas 
R.  Gredney  made  disbursements  for  his  party  alone,  like  every  other 
assistant  of  the  survey  in  charge  of  a  party.  The  reason  why  Captain 
Gredney  drew  the  advances  for  his  party  expenses  direct  from  the 
Treasury  Department  is  not  known  to  me,  but  should  suppose  it  was. 
an  accommodation  to  him,  as  he  was  thus  enabled  to  settle  his  accounts 
at  his  convenience,  and  was  not  obliged,  like  every  other  assistant  of 
the  survey,  to  do  it  monthly. 

Voucher  7.  I  enclose  copy  of  this  voucher;  the  expense  was  made 
in  1841,  for  what  purpose  is  not  stated;  but  in  1844,  Lieut.  Charles 
W.  Chauncey  certifies  that,  to  the  best  of  his  belief,  it  was  expended 
for  the  use  of  the  Coast  Survey. 

Abstract  marked  B  consists  of  the  following  vouchers: 

No.  1.— August  20,  1844.     W.  Fischer,  for  stationery $113  12 

No.  2.— November  3,  1841.     N.  W.  Bridges,  for  quarters-  84  29 

No.  3. — December  1,  1843.     F.  A.  M.  Jones,  for  quarters*  •  208  00 

No.  6.— December  1, 1841.    P.  W.  Schenck,  for  scantling  Ac.  66  00 

No.  7. — September  6,  1842.     R.  Brown,  for  pilotage 130  00 

No.  10. — January  2,  1844.     Nathaniel  Thorne,  for  services  799  80 

No.  9. — July  2,  1841.     J.  H.  Simpson,  for  pilotage 80  00 

No.  11. — September  10,  1843.     F.  A.  M.  Jones,  for  trans- 
portation    70  00 

No.  12.— June  6,  1843.     W.  Osborne,  for  freight 2  45 

No.  13.— November  1,  1842.     Railroad,  for  freight 3  44 

No.  15. — November  30,  1844.     John  Doyle,  for  transporta- 
tion    95  00 

No.  35. — June  10,  1840.     W.  A.  Wheeden,  for  transporta- 
tion   3  00 


1,655  10 

ClMBlfloatlon. 

Certain. 

Doubtful. 

Inadmissible 

ToQcher  1  ........••..••..... 

$113  12 

Voucher  2 ....«•....•... 

$84  29 
208  00 

Voucher  3  ................... 

Voucher  6 

66  00 

130  00 

80  00 

Voucher  7 ................... 

Voucher  9  ................... 

Voucher  10.......... ... 

$799  80 

Voucher  11 

70  00 
6  89 

96  00 
3  00 

VoucheiB  12  and  IS........... 

Voucher  16 -. 

Voucher  36 ...•••. ..... 

663  01 

292  29 

799  80 

$1,666  10 
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Bemarks  to  certain. — ^Vouchers  Nos.  1,  11,  12,  15,  are  for  expenses 
incurred  in  1843  and  1844.  In  those  years  Captain  Gedney  drew 
funds  for  his  party  expenses  from  the  disursing  agent  of  the  Coast 
Survey,  and  the  accounts  should  have  been  presented  to  that  officer. 

Vouchers  6,  7,  9,  13,  35,  are  all  incurred  before  1843. 

Bemarks  to  dovbtful, — ^Voucher  2  is  for  quarters  of  one  officer,  at 
Philadelphia,  for  eight  weeks  and  three  days  during  the  years  1839, 
1840,  and  1841.  No  nearer  dates  nor  names  stated.  Voucher  3  is  for 
quarters  of  one  officer  and  one  man,  at  Philadelphia,  at  sundry  times 
from  1840  to  December  1,  1843,  13  weeks,  at  $10  for  officer  and  |6 
for  man  per  week. 

The  same  remarks  apply  to  these  two  vouchers  as  stated  to  voucher 
No.  10  in  abstract  A. 

Bemarks  to  inadmissiUe. — Nathaniel  Thome,  $799  80,  for  services 
on  Coast  Survey,  from  April,  1840  to  December  31,  1843,  at  $18  per 
month. 

It  appears  from  Auditor's  report,  No.  86686,  that  the  sum  of 
$262  28  was  already  allowed  to  Nathaniel  Thorne  for  services  ren- 
dered for  part  of  the  time  charged  in  the  above  voucher. 

It  would,  therefore,  not  be  admissible  without  an  explanation. 
Respectfully  submitted  by 

SAMUEL  HEIN, 
Disbursing  Agent  Coast  Survey. 

Prof.  A.  D.  Bache, 

Supt.  U.  S.  Coast  Survey^  Ohucester^  Mass. 


Extract  of   ^^An  a^ct  to  regulate  the  pay  of  the  navy  of  the    United 

States.'' 

Section  2.  And  be  it  further  enacted^  That  no  allowance  shall  here- 
after be  made  to  any  officer  in  the  naval  service  of  the  United  States 
for  drawing  bills,  for  receiving  or  disbursing  moneys  or  transacting  any 
business  for  the  government  of  the  United  States;  nor  shall  he  be 
allowed  servants,  or  pay  for  servants,  or  clothing,  or  rations  for  them, 
or  pay  for  the  same;  nor  shall  any  allowance  be  made  to  him  for  rent 
of  quarters,  or  to  pay  rent  for  furniture,  or  for  lights,  or  fuel,  or 
transporting  baggage.  It  is  hereby  expressly  declared  that  the  yearly 
allowance  provided  in  this  act  is  all  the  pay,  compensation,  and 
allowance,  that  shall  be  received,  under  any  circumstances  whatever, 
by  any  such  officer  or  person,  except  for  travelling  expenses  when 
under  orders,  for  which  ten  cents  per  mile  shall  be  allowed. 

Approved  March  3,  1835. 
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IN  THE  COURT  OF  CLAIMS. 
No.  590. 

Thomas  R.  Gbdnet  vs.  The  United  States. 
Brief  of  the  United  States  Solicitor. 

The  petitioner  seeks  to  recover  the  sum  of  $1,655  10,  which  he 
alleges  was  found  due  to  him  from  the  United  States,  upon  an  account 
settled  by  the  proper  accounting  officers  of  the  treasury. 

On  the  part  of  the  United  States  it  is  contended — 

I. — The  accounting  officers  of  the  treasury  act,  in  the  adjustm^t 
and  settlement  of  accounts,  exclusively  as  ministerial  officers;  they 
exercise  no  part  of  the  judicial  power,  and  a  treasury  settlement  has 
effect  only  as  an  account  stated,  not  as  a  judgment  in  a  judicial  proceed- 
ing. In  Ex  parte  Randolph,  (2  Brock.,  479,)  Chief  Justice  Marshall 
said: 

"The  act  of  Congress,  under  the  authority  of  which  the  process 

by  which  Mr.  Randolph  was  imprisoned  was  issued,  makes  it  the  duty 

of  certain  officers  of  the  treasury  to  settle,  and  caused  to  be  stated, 

the  account  of  any  collector  of  the  revenue,  &c. 

*  *  *  #  *  #  '  * 

**If  this  ascertainment  of  the  sum  due  to  the  government,  and  this 
issuing  of  process  to  levy  the  sum  so  ascertained  to  be  due,- be  the  ex- 
ercise of  any  part  of  the  judicial  power  of  the  United  States,  the  law 
Nvhich  directs  it  is  plainly  a  violation  of  the  first  section  of  the  third 
article  of  the  Constitution,  which  declares  that  *  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  Congress  shall  from  time  to  time  ordain  and 
establish.  The  judges,  both  of  the  Supreme  and  inferior  courts,  shall 
hold  their  offices  during  good  behavior.'  The  judicial  power  extends 
to  'controversies  to  which  the  United  States  shall  be  a  party.' 

"The  persons  who  are  directed  by  the  act  of  Congress  to  ascertain 
the  debt  due  from  a  delinquent  receiver  of  public  money,  and  to  issue 
process  to  compel  the  payment  of  that  debt,  do  not  compose  a  court 
ordained  and  established  by  Congress,  nor  do  they  hold  offices  during 
good  behavior.  Their  offices  are  held  at  the  pleasure  of  the  President 
of  the  United  States.  They  are,  consequently,  incapable  of  exercising 
any  portion  of  the  judicial  power,  and  the  act  which  attemps  to  confer 
it  is  absolutely  void.  In  considering  the  validity  of  this  act,  therefore, 
it  is  necessary  to  discard  every  idea  of  its  conferring  judicial  power. 
We  must  not  view  the  statement  or  certificate  of  the  account  as  a 
judgment,  or  the  warrant  which  coerces  payment  as  judicial  process. 
They  must  be  viewed  as  mere  ministerial  acts  performed  by  mere 
ministerial  agents.     They  cannot  be  otherwise  sustained. 

*'I  will  for  the  present  assume  that  the  power  of  collecting  taxes, 
and  of  disbursing  the  money  of  the  public,  may  authorize  the  legisla- 
ture to  enact  laws  by  which  the  agents  of  the  executive  may  be  em- 


16  JAMES  L.   EDWARDS. 

powered  to  settle  the  accoants  of  all  receiving  and  disbursing  officers, 
and  to  issue  process  in  the  nature  of  an  execution,  to  compel  the  pay- 
ment of  any  sum  alleged  to  be  due.  But  these  agents  are  purely  min- 
isterial, and  their  acts  are,  necessarily,  to  be  treated  as  ministerial 
acts.  The  inevitable  consequence  is,  that  their  validity  must  be  de- 
cided by  those  legal  principles  which  govern  all  acts  of  this  character. 
These  require  that  the  authority,  whether  given  by  a  legislative  act 
or  otherwise,  must  be  strictly  pursued.  Such  agents  cannot  act  on 
other  persons  or  on  other  subiects  than  those  marked  out  in  the  power, 
nor  can  they  proceed  in  a  manner  different  from  that  which  it  pre- 
scribes.'' 

In  the  same  case,  Barbour,  Justice,  said: 

*  *  *  *  Another  question  arises  which,  in  my  opinion,  is  decisive  of 
the  case:  and  that  is,  after  the  Auditor  shall  once  have  settled  an  ac« 
count  of  a  public  officer  and  closed  it,  as  in  this  case,  is  it  competent 
for  him,  at  an  after  time,  upon  an  allegation  of  error  or  omission,  or 
for  other  cause,  to  open  it,  re-state  it,  and,  upon  the  account  thus  re- 
stated, to  institute  proceedings  by  a  warrant  of  distress  against  the 
debtor?  I  think  it  is  not."  *  *  *'Let  us  trace  the  injurious  con- 
sequences of  a  contrary  doctrine.  *  *  It  seems  to  me  that  a  doc- 
trine which  leads  to  such  consequences  cannot  be  sound;  and  that  the 
government  is  not  without  ample  remedy,  though  this  power  shall  be 
denied  to  the  Auditor.  I  suppose  there  can  be  no  doubt  that  a  bill  in 
equity  would  lie  to  surcharge  and  falsify,  as  in  case  of  a  settled  account 
between  individuals,  and,  moreover,  according  to  the  doctrine  of  the 
Supreme  Court,  11  Wheaton,  237,  (Perkins  V8.  Hart,)  even  at  law, 
although  a  settled  account  would  be  prima  fade  evidence,  yet  it  could 
recover,  upon  proving  mistakes  or  omissions,  any  sum  of  which  it  had 
been  thus  unjustly  deprived,"  Ac. 

The  language  of  Mr.  Justice  McLean,  in  the  United  States  V8,  Jones, 
8  Peters,  344,  appears  to  ascribe  to  treasury  settlements  the  force  of 
judgments  at  law,  but  the  language  was  used  in  reference  to  the  point 
whether  the  treasury  officers  ocyuld  ivithdraiv  credits  once  given^  and 
throw  upon  the  defendant  the  onti^,  of  proving  the  items  again.  Such 
a  right  does  not  exist  after  an  account  has  been  stated ;  when  an  account 
has  been  lawfully  settled  in  the  Treasury  Department,  or  between  any 
private  parties,  it  is  admitted  that  the  party  who  would  impeach  it 
must  show  the  existence  of  circumstances  which  will  justify  the  re- 
opening of  the  account. 

That  the  language  of  the  court  should,  in  the  above  cited  cause,  be 
confined  to  the  point  made,  is  evident  from  what  was  afterwards  said  by 
the  same  court,  [and  the  same  justice,]  in  the  United  States  V8,  Eck- 
ford's  Executors. — (1  Howard,  250.)  Bckford  was  one  of  Swartwout's 
sureties;  Swartwout's  accounts  had  been  settled  at  the  treasur}^ 
quarterly;  they  were  afterwards  re-stated  in  a  manner  unfavorable 
to  the  sureties,  and  the  question  was  as  to  the  legal  effect  of  the 
earlier  settlements.  Mr.  Justice  McLean,  delivering  the  opinion  of 
the  court,  said: 

**It  is  contended  that  the  duties  of  the  treasury  officers,  charged 
with  the  settlement  of  these  accounts,  are  in  their  nature  judicial. 
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and  that  when  an  account  i8  once  settled  it  is  conclusive  on  the  gov- 
erDment,  and  can 'only  be  opened  for  correction  by  a  suit  in  court. 
That,  in  the  present  case,  as  credits  .were  given  in  the  account  current 
which  more  than  paid  the  moneys  received  within  the  four  years  under 
examination,  the  sureties  must  stand  discharged  of  all  liability.  And 
that  although  these  payments  were  in  fact  made  from  moneys  received 
after  the  expiration  of  the  above  time,  the  credit  must  stand  as 
entered. 

**If  this  be  a  sound  argument,  by  the  mode  of  keeping  these  ac- 
counts in  the  Treasury  Department  all  sureties  of  collectors,  except 
those  for  the  last  term,  are  discharged;"  which  conclusion  the  opin- 
ion proceeds  to  controvert,  and,  in  so  doing,  proves  the  argument  to 
be  unsound. 

See  also  act  of  March  3,  1845,  sec.  4,  (5  Stat.,  764,)  prohibiting  the 
opening  of  accounts  once  settled,  repealed  by  act  of  August  10.  1846, 
sec.  5,  (9  Stat.,  97.) 

These  authorities  establish  conclusively  that  treasury  settlements 
have  not  the  force  of  judicial  decisions,  but  only  that  of  accounts 
stated  between  parties. 

11. — ^But  there  has  been  no  such  account  lawfully  stated  between 
the  parties  as  is  now  set  up. 

1.  The  petitioner  does  not  produce  the  proper  evidence  to  prove 
snch  an  account.  He  produces  a  report  from  Mr.  Comptroller  Whit- 
tlesey, stating  the  proceedings  of  his  own  predecessor  and  of  other 
officers.  It  is  contended  that,  under  the  act  organizing  the  Treasury 
Department,  approved  September  2,  1789,  sec.  6,  the  office  of  the 
Register  of  the  Treasury  is  the  proper  depository  of  all  settled  ac- 
counts, (1  Stat.,  65,)  and  that  this  officer  only  can  furnish  evidence  of 
** debts  due  to  or  from  the  United  States."  See,  also,  act  of  March  3, 
1797,  sec.  2,  (1  Stat.,  512,)  as  to  mode  of  proving  treasury  accounts 
in  suits  by  the  United  States.*  On  the  books  of  that  office  the  peti- 
tioner stands  a  debtor  to  the  United  States. — (See  Exhibit  6,  accom- 
panying Comptroller's  letter  of  December  11,  1856.) 

2.  In  the  proceedings  stated  in  the  evidence,  the  accounting  offi- 
cers did  not  act  according  to  law. 

The  act  of  September  2,  1789,  organizing  the  Treasury  Depart- 
ment, (1  Stat.,  65,)  prescribes  the  order  to  be  pursued  in  the  presen- 
tation and  adjustments  of  accounts.  By  section  5  it  is  made  the  duty 
of  the  Auditor  to  receive  all  public  accounts,  and,  after  examination, 
transmit  them,  with  the  vouchers,  to  the  Comptroller  for  his  decision; 
and  it  is  provided,  that  if  any  person  whose  account  shall  be  so  audi- 
ted be  dissatisfied,  he  may  appeal  to  the  Comptroller  against  such 
settlement.  By  section  3  it  is  made  the  duty  of  the  Comptroller  to 
examine  all  accounts  settled  by  the  Auditor,  and  certify  the  balance 

*I]|  the  argument  it  was  further  objected  by  the  deputy  solicitor,  under  the  impression 
that  the  copies  of  these  reports,  produced  on  the  part  of  the  petitioner,  had  been  obtained  and 
filed  by  the  petitioner  himself,  that  these  papers,  thou|fh  admitted  by  agreement  to  be  authen- 
tic copies,  were  not  evidence,  not  having  been  obtained  under  the  rules  of  the  court.  This 
iapreisivn  was  erroneous,  at  the  papers  had  been  furnished  to  this  court  by  the  Clerk  of  the 
House  of  Representatives. 
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to  the  Register.  By  section  6  it  is  made  the  duty  of  the  Register  to 
keep  all  accounts  of  receipts,  &c.,  and  of  all  debts  due  to  and  from 
the  United  States;  to  receive  from  the  Comptroller  and  preserve  all 
adjusted  accounts,  with  vouchers,  &c. 

Such  are  the  duties  of  the  officers  charged  with  the  settlement  of 
the  public  accounts. 

The  evidence,  however,  shows  that  the  vouchers  which  were  ad- 
mitted to  the  credit  of  the  petitioner  in  the  account  set  up  were  some 
which  had  been  excluded  from  an  account  previously  stated,  and  had 
been  returned  to  him  by  the  Comptroller. — (Mr.  Whittlesey's  report, 
pp.  2,  3.)  From  the  petitioner  they  went  to  the  chief  clerk  of  the 
Treasury,  from  the  latter  to  the  Comptroller,  and  by  the  Comptroller 
they  were  referred  to  the  Auditor  vnth  instructions  to  report  in  favor 
of  the  allowance.  The  Auditor  admitted  the  vouchers,  as  he  states  in 
the  settlement  itself,  in  obedience  to  these  instructions. 

It  is  submitted  that  this  instruction,  given  in  advance  of  the  Audi- 
tor's  examination,  and  precluding  any  examination  by  him,  defeated 
the  object  of  the  statute,  which  was  to  secure  an  examination  by  the 
Auditor  previous  to  the  revision  by  the  Comptroller;  and  also  the  ad- 
vantage of  an  issue  made  between  the  Auditor  and  the  claimant  on 
appeal.  As  to  jurisdiction  of  Comptroller  in  appeals,  compare  act  of 
July  2,  1836,  sec.  8,  (5  Stat.,  81,)  respecting  post  office  accounts, 
which  he  does  not  revise  or  examine. 

After  the  account  had  been  stated  by  the  Auditor,  and  revised  by 
the  Comptroller,  there  is  no  evidence  that  it  was  sent  to  the  Register, 
as  required  by  law.  The  Secretary  of  the  Treasury  here  interposed, 
and  on  the  book  kept  in  the  Comptroller's  office,  entitled  **  Register 
of  accounts  reported  by  the  First  Auditor,"  &c.,  it  is  noted  that  this 
account  was  passed  by  the  Comptroller  on  the  30th  of  Juno,  1847,  and 
** rejected  by  the  Secretary  of  the  Treasury." — (See  Exhibits,  ac- 
companying Comptroller's  letter  of  December  11,  1856.) 

The  settlement  was  arrested  before  it  was  perfected. 

The  act  of  1789  requires  that  all  accounts  settled  by  the  Comptroller 
shall  be  sent  to  the  Register  of  the  Treasury,  whose  duty  it  is  to  keep 
accounts  of  all  debts  due  to  and  from  the  United  States.  It  was  his 
duty,  therefore,  to  know  whether  the  petitioner  was  indebted  to  the 
United  States  for  any  moneys,  advanced  or  otherwise,  and  not  brought 
into  that  account;  and  it  was  essential,  before  declaring  any  debt  to  be 
due  to  the  United  States,  that  the  account  should  pass  through  the 
Register's  office.  It  is  contended  that  the  settlement  was  not  per- 
fected until  the  accounts  had  passed  into  the  custody  of  the  Register, 
and  he  had  performed  the  duty,  enjoined  upon  him  by  law,  of  certi- 
fying the  balance  to  the  Secretary  of  the  Treasury. 

The  Secretary  of  the  Treasury  had  authority  to  interpose  and  arrest 
the  proceedings.  The  reasoning  of  Ch.  J.  Marshall  in  the  case  in 
Brockenbrough,  cited  above,  is  relied  on  to  show  that  the  accounting 
officers,  being  purely  ministerial  agents,  must  obey  the  orders  of  their 
official  superiors;  and  the  act  of  September  2,  1789,  (1  St.,  65,) 
making  the  Secretary  of  the  Treasury  the  **head"  of  the  Treasury 
Department,  constitutes  him  the  official  superior  of  all  the  officers  in  it. 
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Such  had  been  the  relations  of  the  superior  and  sabordinate 
treasury  oflScers  for  many  years  prior  to  the  organization  of  the 
Treasury  Department  under  the  act  of  1789. 

The  board  of  the  treasury,  under  resolution  of  July  30,  1779;  the 
superintendent  of  finance,  under  resolution  of  February  7,  1781;  the 
commissioners  of  the  treasury,  under  resolution  of  May  28,  1784, 
(which  last  resolution  remained  in  force  till  superseded  by  the  act  of 
September  2,  1789,)  all  had  express  authority  **  to  superintend  and 
control  the  settlement  of  public  accounts."  This  authority,  it  is 
contended,  passed  to  the  Secretary  of  the  Treasury  when  constituted 
the  *'head"  of  that  department.  In  a  report  of  a  committee  of 
Congress,  appointed  to  inquire  into  the  management  of  the  Treasury 
Department,  dated  May  22,  1794,  (Am.  St.  Papers,  VII,  Finance, 
vol.  1,  p.  285,)  it  was  stated  that  '*all  expenditures  at  some  period 
pass  under  the  separate  consideration  of  the  Secretary,  the  Comptrol- 
ler, and  the  Auditor." 

Upon  this  subject  see  opinions  of  Attorney  General  Wirt,  October 
20,  1823,  and  of  Attorney  General  Taney,  April  5,  1832.  These 
opinions  concur  that  the  President  cannot  order  the  accounting 
officers  to  admit  charges  against  the  United  States.  See,  however, 
opinion  of  Attorney  General  Taney,  September  10,  1831,  saying  that 
parties  may  appeal  to  the  head  of  the  department  and  to  the  Presi- 
dent; and  the  opinion  of  Attorney  General  Johnson,  April  19,  1849, 
expressly  asserting  the  authority  of  heads  of  departments  to  direct 
the  accounting  officers  to  admit  charges  against  the  United  States. 
The  only  opinion  which  appears  to  have  been  given  by  an  Attorney 
(ieneral  upon  the  question  now  under  consideration,  the  authority  of 
the  accounting  officers  to  admit  claims  without  the  concurrence  of 
the  head  of  the  department,  was  that  of  Attorney  General  Berrien, 
December  4.  1829,  in  which  that  power  was  emphatically  denied. 

At  this  point  it  is  to  be  remarked  that  the  Secretary  of  the  Treasury 
was  not  only  the  official  superior  of  the  Comptroller,  but  he  was  in 
charge  of  the  work  (the  Coast  Survey)  upon  which  the  claim  accrued. 

If  the  court  sustain  these  views,  then  there  is  no  evidence  of  an 
account  stated,  according  to  law,  between  the  United  states  and  the 
petitioner,  or  of  any  debt  due  from  the  United  States  to  him.  The 
petitioner  must,  then,  if  he  desire  to  pursue  his  remedy  in  this  court, 
state  the  items  of  his  claim,  and  prove  them  according  to  law. 

III. — But  if  the  positions  here  taken  be  not  sustained,  and  the  court 
find  that  there  has  been  an  account  stated  according  to  law,  the  oounsel 
for  the  United  States  desire  to  impeach  the  account  according  to  the 
rules  of  law  and  equity. 

**If  to  a  bill  for  an  account  the  defendant  plead,  or  his  answer  rely 
upon,  a  settled  account,  the  plaintiff  may  surcharge  by  alleging  and 
proving  omissions  in  the  account,  or  may  falsify  by  showing  errors  in 
some  of  the  items  stated  in  it. 

'*The  rule  is  the  same  in  principle  at  law;  a  settled  account  is  only 
prirna  facie  evidence  of  its  correctness.  It  may  be  impeached  by 
proof  of  nnfairness  or  mistake  in  law  or  in  fact;  and  if  it  be  confined 
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to  particular  items  of  account,  it  concludes  nothing  in  relation  to  other 
items  not  stated  in  it." 

Perkins  vs.  Hart,  11  Wh.,  256;  cited  and  approved  in  Ex  parte 
Randolph,  above. 

In  equity  accounts  may  be  opened  for  **  mistake  or  omission,  or 
accident,  or  fraud,  or  undue  advantage  by  which  the  account  stated 
is  in  truth  vitiated,  and  the  balance  is  incorrectly  fixed." — (Story's 
Equity,  §  523.) 

*'The  liberty  to  surcharge  and  falsify  includes  not  only  an  exami- 
nation of  errors  of  fact,  but  of  errors  of  law." — (Id.,  §  524.) 

The  evidence  before  the  court  when  this  cause  was  argued  was 
defective  in  not  containing  all  the  papers  referred  to  in  the  reports 
produced;  and  in  pursuance  of  an  agreement  that  these  might  be 
supplied,  application  was  made  to  the  Treasury  Department  for  them, 
but  it  appears  by  the  reply  that  they  are  on  the  files  of  the  Senate. 

In  consideration  of  the  circumstances  under  which  the  settlement 
now  attempted  to  be  set  up  was  made — that  it  w-as  the  act  of  the 
Comptroller  alone;  that  the  Auditor  was  not  suffered  to  exercise  his 
judgment  in  the  examination  of  the  account  in  his  oflBce;  that  the 
Secretary  of  the  Treasury  has  repudiated  the  settlement,  and  that  it 
has  not  been  placed  on  record  in  the  office  of  the  Register  of  the 
Treasury,  whose  duty  it  is  to  keep  accounts  of  all  debts  due  to  and 
from  the  United  States,  but,  on  the  contrary,  the  accounts  kept  in 
that  office  represent  the  petitioner  as  indebted  to  the  United  States — 
the  counsel  for  the  United  States  feels  constrained  to  ask  that  the 
objections  made  by  the  Treasury  Department  to  the  claim  may  be 
inquired  into,  and  be  considered  as  part  of  the  defence  now  made 
to  this  suit. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 


IN  THE  COURT  OF  CLAIMS, 

Decemhe)'  5,  1859. 
Thomas  R.  Gedney  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  the  sum  of  $1,655  10,  for  moneys  alleged  by  the 
claimant  to  have  been  paid  out  for  the  government  by  him  as  dis- 
bursing agent  of  the  Coast  Survey.  The  payments  above  alluded  to 
are  charged  to  have  been  made  from  1841  to  1844. 

The  following  are  the  facts  connected  with  this  claim: 

The  claimant  was  disbursing  agent  of  the  Coast  Survey  before  and 
during  said  period  and  afterwards. 

On  the  8th  of  March,  1847,  he  presented  his  account  at  the 
treasury  for  settlement  as  late  disbursing  officer  of  said  survey. 
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The  vouchers  accompanying  his  charges  against  the  gov- 
ernment amounted  to $3,008  29 

The  amount  of  credits  was 1, 353  84 


Balance  claimed  as  due  from  the  United  States 1,654  45 


On  the  19th  of  March,  1847,  the  First  Auditor  of  the  Treasury- 
staled  the  account. 

He  charged  the  claimant  with  a  balance  due  from  him, 
as  per  report  No.  94860,  of $2,439  27 

He  credited  the  account  with  the  amount  dis- 
bursed, as  per  abstra-ct  and  vouchers $1,858  44 

Voucher  No.    20,    Charles  Chauncey,   thereto- 
fore suspended,  then  allowed 187  63 

Balance  due  the  United  States 393  20 

2,439  27 


On  the  2l8t  June,  1847,  the  First  Comptroller  revised  the  above 
report  of  the  First  Auditor,  and  stated  the  account  as  follows: 

He  charged  Captain  Gedney  (as  the  First  Auditor  had 
done)  with  the  balance,  as  per  report  No.  94860 $2,439  27 

And  credited  him  with  disbursements,  per 
abstract  and  vouchers  marked  A $1,231  14 

No  20 187  63 

Commission  on  $40,820,  at  2^  per  cent 1,020  50 

2,439  27 


He  (the  Comptroller)  certified  his  proceedings  as  follows: 

*  Treasury  Department, 
ComptroUer^  8  Office^  June  21,  1847. 

* 'Admitted  and  certified  as  corrected. 

»'J.  W.  McCULLOH.'' 

The  vouchers  marked  A,  as  above,  are  the  following: 

No.  4 $138  00 

No.  5... 218  17 

No.  8 127  00 

No.  10 548  72 

No.  14.... 199  25 


1,231  14 


On  the  same  day  (June  21,  1847)  on  which  the  Comptroller  certi- 
fied the  account  as  above,  he  wrote  to  Captain  Gedney  informing 
him  of  the  above  settlement,  and  saying  it  had  been  made  without 
having  given  him  credit  for  his  disbursements  mentioned  in  the 
twelve  vouchers,  amounting  to  $1,655  10,  returned  to  him  in  this 
letter,  with  an  abstract  of  the  same,  marked  B. 

The  said  abstract,  marked  B,  is  as  follows: 
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No.  1.  W.  Fischer,  for  stationery  •••  • 

No.  2.  W.   W.  Bridges,  quarters 

No.  3.  J.  Jones,  quarters 

No.  6.  P.  W.  Schenck,  scantling,  &c  •  • 

No.  7.  R.  Brown,  pilotage 

No.  9.  John  H.  Simpson,  for  pilotage 

No.  10.  Nathaniel  Thome,  services,  Ac 

No.  11.  J.  Jones,  for  transportation 

No.  12.  W.   Osborn,  freight 

No.  13.  B.  &  0.  Railroad  Co.,  transportation 

No.  15.  John  Doyle,   transportation 

No.  35.  W.  A.  Wheedon,  lodging,  &c 


.    •    •    •    •    a 


$113  12 

84  29 

208  00 

(•6  00 

130  00 

80  00 

799  80 

70  00 

2  45 

3  44 

95  00 

3  00 

1,655  10 

On  the  30th  of  June,  1847,  the  First  Auditor  certified  the  above 
sum  of  $1,655  10  to  be  due  to  Captain  Gedney,  late  disbursing  officer 
of  the  Coast  Survey,  &c.  And  on  the  same  day  the  First  Comptroller 
certified  as  follows: 

*'I  admit  and  certify  the  above  balance  this  30th  day  of  June, 
1847,  to  be  paid  on  or  after  1st  July  1847. 

**  J.  W.  McCULLOH,  Comptroller:' 

It  appears  that  the  Secretary  of  the  Treasury  was  not  satisfied  with 
said  allowance  to  Captain  Gedney  of  $1,655  10,  and  accordingly 
referred  the  matter  to  Mr.  Bache,  the  Superintendent  of  the  Coast 
Survey,  to  whom  the  voucher8  were  sent.  In  October,  1847,  Mr. 
Bache  made  his  report  to  the  Secretary  of  the  Treasury.  On  the 
31st  of  October,  1848,  complaint  was  made,  on  the  part  of  Captain 
Gedney,  to  the  President  of  the  United  States,  on  account  of  the 
delay  in  the  settlement  of  the  claim,  which  complaint  was  referred  by 
the  President  to  the  Secretary  of  the  Treasury.  On  this  reference 
by  the  President,  the  Secretary  of  the  Treasury  made  the  following 
indorsement: 

*  The  opinion  of  the  Superintendent  of  the  Coast  Survey,  as  well 
as  my  own,  is  decidedly  against  this  claim.  The  action  of  the 
Comptroller  seems  to  be  requested  by  the  parties  with  a  view  to 
apply  to  Congress. 

*  *  R.  J.  WALKER,  Secretary  Treasury. 
**  To  First  Comptroller." 

On  the  3d  of  July,  1849,  the  then  First  Comptroller,  Mr.  Whittle- 
sey, at  the  request  of  the  claimant's  attorney,  examined  into  the 
nature  of  said  claim,  and  came  to  the  conclusion  that  the  claimant 
was  entitled  to  the  said  sum  of  $1,655  10,  certified  as  above  by  the 
accounting  ofiicers.  Mr.  Whittlesey  places  his  opinion  on  the  ground 
that  the  decision  of  said  Auditor  and  Comptroller  was  final  and  con- 
clusive, saying  that  the  Secretary  of  the  Treasury  had  no  control 
over  those  officers,  and  that  his  decision  in  this  case  rejecting  the 
claim  was  illegal  and  void. — (See  Mr.  Whittlesey's  report.) 
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In  September,  1849,  Mr.  Meredith,  then  Secretary  of  the  Treasury, 
to  whom  said  report  of  Mr.  Whittlesey  was  made,  declined  acting  in 
the  case,  because  Mr.  Walker  had  rejected  the  claim;  and  in  May, 
1851,  Mr.  Meredith's  successor,  Mr.  Corwin,  also  refused  to  act,  on 
the  pjround  that,  for  anything  shown,  the  decisions  of  Mr.  Walker 
and  Mr.  Meredith  were  conclusive  against  opening  up  the  case. 

The  claimant  has  now  brought  his  case  before  this  court,  and  we 
must  examine  and  decide  it  on  its  merits.  The  decision  of  the  ac- 
counting officers  in  favor  of  the  claim  is  not,  nor  is  that  of  the  Secre- 
tary of  the  Treasury  against  it,  conclusive  in  this  court. 

In  the  foregoing  settlement  made  by  the  First  Comptroller  on  the 
2l8t  of  June,  1847,  he  credits  Captain  Gedney  with  the  sum  of 
$1,020  60  for  commission  on  disbursements.  That  credit  is  objected 
to  in  Mr.  Bache's  report  to  Mr.  Secretary  Walker,  dated  October  26, 
1847.  Mr.  Bache  states,  in  that  report,  that  during  the  time  for 
which  the  claim  is  made  a  specific  payment  from  the  Coast  Survey 
was  allowed  to  Captain  Gedney  for  his  services.  He  states  also  that 
the  allowance  of  the  claim  would  be  in  contravention  of  the  act  of 
Congress  of  March  3,  1830.  The  language  of  the  second  section  of 
that  act  is  as  follows:  **That  no  allowance  shall  hereafter  be  made 
to  any  officer  in  the  naval  service  of  the  United  States  for  drawing 
hills,  for  receiving  or  disbursing  money,  or  transacting  any  business 
for  the  government  of  the  United  States,''  &c. — (4  Stat,  at  Large, 
157.)  The  report  of  Mr.  Hein,  in  1847,  then  the  general  disbursing 
agent  of  the  Coast  Survey,  states  that  the  disbursements  on  which 
said  commission  was  charged  were  made  from  1836  to  1843.  During 
that  period  Captain  Gedney  was  an  officer  in  the  naval  service  of  the 
United  States.     That  appears  by  the  following  communication: 

**Navy  Department,  December  2,  1859. 

'*  Sra:  The  department  informs  you,  in  reply  to  your  request  of  the 
Ist  instant,  that  Thomas  R.  Gedney  was  an  officer  in  the  naval  service 
of  the  United  States  during  the  period  from  January  1,  1836,  to 
December  31,  1843.  His  position  was  a  lieutenant  from  the  first 
named  date  to  the  8th  September,  1841,  when  he  was  promoted  to 
the  rank  of  a  commander.  During  the  entire  period,  to  wit,  from 
the  Ist  January,  1836,  to  the  31st  December,  1843,  he  was  employed 
oil  the  Coast  Survey. 

**  I  am,  respectfully,  your  obedient  servant, 

**  ISAAC  TOUCEY. 
"J.  D.  McPherson,  Esq., 

'' Deputy  Solicitor,  Wdshington,  D,  (7." 

Captain  Gedney  being  such  officer  during  said  period,  the  said 
credit  of  $1,020  50  is  in  violation  of  said  act  of  Congress,  and  must 
therefore  be  disallowed. 

In  the  li  t  of  vouchers,  marked  A,  aforesaid  is  one  designated  in 
Mr.  Hein^s  report,  '*No.  4,  October  31,  1844,  S.  Richardson,  for 
quarters,  $138  00.''  Mr.  Bache's  objection  to  that  credit  is  as  fol- 
lows: **  The  account  of  F.  (S.)  Richardson  for  quarters  for  Lieutenant 
Stembel  in  1844  is  inadmissible,  as  contrary  to  express  regulations, 
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(Coast  Survey  Regulations,  part  6,  section  5.)  When  applied  to  by 
Captain  Gedney,  before  the  order  was  given  to  Lieutenant  Stembel, 
I  informed  him  that  no  such  allowance  could,  by  the  regulations,  be 
made.  This  account  was  accordingly  rejected  by  the  general  dis- 
bursing agent  of  the  Coast  Survey  on  presentation. 

We  therefore  consider  that  credit  of  $138  as  not  admissible. 

There  does  not  appear  to  be  any  substantial  objection  to  any  of 
the  vouchers  for  the  aforesaid  sum  of  $1, 655  10. 

Deducting  the  said  two  sums  of  $1,020  50  and  $138,  which  to- 
gether amount  to  $1,158  50,  from  said  $1,655  10,  the  balance  left  is 
$496  60. 

We  therefore  give  judgment  in  favor  of  the  claimant  for  that 
balance  of  $496  60. 


COUBT  OF  CLAIMS. 

December  6,  1859. 
Thomas  R.  Gedney  vs.  The  United  States. 

On  motion  of  James  L.  Edwards,  administrator  of  Thomas  R.  Ged- 
ney, deceased,  by  his  counsel,  it  is  ordered  that  the  death  of  the  said 
Thomas  R.  Gedney  be  suggested  on  the  record,  and  that  this  case 
be  revived  and  hereafter  proceed  in  the  name  of  James  L.  Edwards, 
administrator  of  the  said  Thomas  R.  Gedney,  deceased.  And  it  is 
further  ordered  that  the  bill  directed  by  the  judgment  of  the  court, 
rendered  yesterday,  be  reported  to  Congress  in  the  name  of  James 
L.  Edwards,  administrator  of  Thomas  R.  Gedney,  deceased. 

A  true  copy  of  record. 

SAML.  H.  HUNTINGTON,  Chief  Clerk. 

United  States  op  America, 

Washington  County^  District  of  Cotumbia,  to  wit: 

To  aU  to  whom  these  presents  shall  come,  greeting  : 

Know  ye,  that  on  the  13th  day  of  February,  in  the  year  of  our 
Lord  1858,  letters  of  administration  with  the  will  annexed,  of  all  and 
singular  the  goods,  chattels  and  credits,  which  were  of  Thomas  R. 
Gedney,  late  of  the  United  States  navy,  deceased,  was,  by  the  or- 
phans' court  of  Washington  county  aforesaid,  granted  and  com- 
mitted unto  James  L.  Edwards,  of  the  county  of  Washington,  D.  C, 
he  having  first  entered  into  bond,  with  approved  securities,  for  the 
faithful  performance  of  the  duties  thereof. 

Witness  William  P.  Purcell,  esq.,  judge  of  the  orphans'  court  of 
[L.  s.]     Washington  county.  District  of  Columbia,  this  6th  day  of  De- 
cember, anno  Domini  1859. 

Test:  ED.  N.  ROACH,  Begister  of  WUk, 

Danid  Ratdiff  to  Register  of  WHls,  Dr. 

1859. — For  certifieate  of  administration  on  the  estate  o^Thomas  R. 
Gedne}^  deceased,  $1. 

Received  payment. 

ED.  N.  ROACH,  Register  of  WtOs. 


36Tir  Congress,  J    HOUSE  OF  EEPBESENTATIVES.    CEbp.0.0. 
Id  Session.     )  {No.  245. 


8AEAH  B.  WEBBER,  ADMINISTRATRIX  OF  J.  A.  WEBBER. 


Mabcb  1,  1 860. —Reported  from  the  Court  of  Claims;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT, 

To  the  honorable  ths  Senate  and  House  of  BepreserUatives  of  the  United 

Stoies  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

SARAH  B.  WEBBER,  Administratrix  of  JOHN  A.  WEBBER,  vs. 

THE  UNITED  STATES. 

1.  Tho  petition  of  the  claimant. 

2.  Letters  of  administration,  depositions,  and  other  documentarjr 
evidence  filed  by  claimant,  transmitted  to  the  Senate. 

3.  Evidence  filed  on  the  part  of  the  government,  transmitted  to  the 
Senate. 

4.  Claimant's  brief. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  ot  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

in  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  n  seal  of  said  court,  at  Washington,  this  first  day  of  March, 
^^  ^  J  A.  D.  1860. 

SAM'L  H.  HUNTINGTON. 

Chief  Cleric  of  Court  of  Claims. 


To  the  honorable  the  Justices  of  the  Court  of  Claims : 

The  petition  of  Sarah  B.  Webber,  of  Watertown,  in  the  county  of 
Middlesex,  and  Commonwealth  of  Massachusetts,  widow,  respectfully 
represents : 

That  she  is  the  widow  of  John  A.  Webber,  late  United  States  mil- 
itary storekeeper  at  the  United  States  arsenal,  in  Watertown^  deceased, 
intestate.     ^ 

That  the  said  John  A.  Webber  died  at  Watertown  aforesaid,  upon 
the  fifth  day  of  May,  in  the  year  eighteen  hundred  and  fifty-five,  in 
the  service  of  the  United  States,  as  military  storekeeper  aforesaid,  and 
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that  she,  the  toid  petitioner,  upon  the  twelfth  day  of  Jnne,  in  the 
year  aforesaid,  was  duly  appointed  hy  the  honorahle  the  probate 
court  for  the  county  aforesaia,  administratrix  of  the  goods  and  estate 
of  the  said  John  A.  Webber. 

And  your  petitioner  further  represents  that  prior  to  the  thirty-first 
day  of  July,  which  was  in  the  year  eighteen  hundred  and  forty-six, 
the  government  of  the  United  States  had  caused  to  be  constracted  under 
the  direction  of  the  ordnance  corps  of  the  Uniti  d  States,  a  certain 
large  gun  or  cannon,  called  a  twelve-inch,  Columbiad  ;  that  the  great 
weight  of  said  gun  required  a  large  force  to  manoeuvre  it ;  that  the 
severe  shock  of  its  discharge  rendered  necessary  the  construction  of 
a  carriage  which  should  be  sufficiently  strong  to  resist  such  shock 
without  bending  or  breaking  ;  that  the  recoil  of  said  gan  was  so  great 
after  its  discharge  as  to  require,  in  the  carriages  then  commonly  used, 
a  chassis  of  inconvenient  length,  and  that  the  force  of  the  explosion 
deranged  both  the  vertical  and  horizontal  field  of  fire  so  that  the 
accuracy  of  aim  was  very  seriously  impaired. 

Your  petitioner  further  represents  that  the  said  twelve-inck  colum- 
biad  gun^  for  the  want  of  a  suitable  carriage,  if  not  wholly  useless  as 
a  military  weapon,  was  very  much  impaired  in  its  efficiency,  as  well 
by  the  difficulties  herein  before  enumerated  as  by  others.  That 
various  contrivances  for  the  purpose  of  removing  s|dd  difficulties  had 
been  suggested  by  different  persons  connected ,  with  said  department, 
but  without  success,  and  that  until  the  construction  of  the  carriage 
hereinafter  described,  no  carriage  proper  for  so  large  a  gun  had  been 
devised. 

Your  petitioner  further  represents  that  the  said  John  A.  Webber 
applied  tor  and  received  from  Col.  George  Bomford,  late  inspector  of 
the  United  States  ordnance  corps,  permission  to  construct  a  carriage 
for  said  gun,  and,  in  pursuance  of  the  permission  accorded,  con- 
structed a  carriage  for  said  gun  upon  the  application  of  certain  scien- 
tific principles  wholly  of  his  own  invention.  And  your  petitioner 
doth  aver  that  the  following  is  a  correct  description  of  said  carriage 
and  of  the  differences  between  its  construction  and  that  of  the  common 
barbette  carriages  ;  that  is  to  say  : 

.  The  general  form  of  both  of  said  carriages  is  the  same.  In  the 
common  barbette  carriage  the  upper  carriage  moves  on  the  tongue  of 
the  chassis,  in  a  groove  cut  into  the  rear  transom  of  the  upper  car- 
riage, which  is  prevented  from  lateral  motion  by  two  stout  and  heavy 
iron  rolls  with  flanges  running  on  the  outside  of  the  chassis  rails,  and 
having  a  play  of  two-tenths  of  an  inch. 

The  difficulties  attending  this  construction  are,  that  when  the  chas- 
sis rails  have  shrunk,  the  play  of  the  wheels  becomes  so  great  that 
the  lateral  motion  of  the  upper  carriage  deranges  the  horizontal  line 
of  fire.  If  the  chassis  is  made  of  seasoned  timber,  and  the  flanges  of 
the  rolls  made  to  fit  close  to  the  outer  surface  of  the  rails,  when  the 
said  rails  swell  in  wet  weather,  the  carriage  cannot  be  worked. 

In  Webber's  carriage,  the  tongue  of  the  chassis  and  the  iron  rolls 
are  dispensed  with.  Instead  of  them,  the  front  and  rear  transoms  of 
the  upper  carraige  are  made  to  descend  two  or  three  inches  below  the 
top  of  the  chassis  rails,  while  the  ends  of  each  transom  are  guarded 
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with  friction  plates  and  with  plates  on  the  inside  of  the  rails ;  when, 
therefore,  the  chassis  rails  shrink  or  swell,  they  can  be  brought  back 
to  their  original  position  by  means  of  the  nuts  and  bolts  wliich  snp*' 
port  and  keep  the  carriage  together. 

In  the  common  barbette  carriage,  the  friction  of  the  rear  transom 
of  the  npper  carriage  over  the  tongue  of  the  chassis,  is  used  to  dimin* 
iflh  the  recoil  of  the  gun,  but  the  same  friction  operates  to  increase 
the  resistance  in  running  the  gun  to  battery,  and  is  not  sufficient  to 
diouDish  the  recoil  so  much  as  materially  to  shorten  the  length  of  the 
chassis. 

Webber's  carriage  has  four  truck  wheels  placed  on  axle-trees,  har« 
ing  eccentric  arms,  and  capable  of  being  thrown  in  gear  or  out  of  gear 
at  pleasure.  There  are  plates  of  iron  upon  the  upper  surface  of  the 
chassis  rails,  and  on  the  under  surface  of  the  gun  carriage.  When 
the  eccentric  axles  are  put  out  of  gear j  by  means  of  iron  bars  made 
for  the  purpose,  the  truck  wheels  are  raised  so  as  to  clear  the  chassis, 
and  allow  the  weight  of  the  gun  and  upper  carriage  to  rest  upon  the 
iron  friction  plates  of  the  chassis.  When  the  gun  is  fired,  it  recoils 
by  sliding  over  the  chassis  rails^  the  friction  upon  which  diminishes 
the  recoil.  In  moving  the  gun  to  battery,  the  eccentrics  are  put  down, 
and  thus  raise  the  carriage  from  the  chassis,  causing  the  whole  weight 
of  the  gun  and  carriage  to  rest  upon  the  four  truck  wheels,  by  mean? 
of  which  contrivance  the  heaviest  gun  can  be  moved  to  battery  with 
ease  by  two  men. 

In  the  common  barbette  carriage,  the  bolster  is  placed  under  the 
front  transom  of  the  chassis,  and  the  diameter  of  the  bolster  is  much 
less  than  the  width  between  the  chassis  rails  upon  the  inside.  Neither 
the  tongue  of  the  chassis,  nor  the  chassis  rails,  derive  any  support 
from  the  bolster,  and  they  are  therefore  sprung  or  bent  by  every  dis- 
charge, Bo  as  to  derange  the  vertical  field  of  fire,  and  frequently  break 
to  pieces. 

In  Webber's  carriage,  the  bolster  is  placed  under  the  middle  tran* 
som,  its  diameter  is  sufficient  to  give  a  bearing  or  support  to  the  rails 
where  the  greatest  shock  is  received  in  firing  at  a  high  elevation^  and, 
in  addition  to  a  plate,  it  is  furnished  with  an  outside  iron  circle  on 
which  the  rails  sustained  by  the  middle  transom  traverse. 

And  your  petitioner  avers,  that  the  said  John  A.  Webber  was  the 
sole  and  original  inventor  of  the  following  useful  improvements  in 
barbette  carraiges,  that  the  said  improvements  were  patentable,  and 
that  he,  the  said  John  A.  Webber,  might  have  secured  the  same  by' 
letters  patent,  had  he  chosen  to  apply  therefor  ;  that  is  to  say  : 

1.  Causing  the  resistance  to  any  lateral  motion  of  the  upper  car- 
riage to  be  made  between  and  within  the  chassis  rails,  by  bringing 
down  the  front  and  rear  transoms  below  the  level  of  the  upper  sur- 
face of  the  chassis  rails,  and  guarding  said  rails,  and  the  ends  of  said 
transoms,  with  friction  plates,  as  hereinbefore  described,  instead  of 
causing  the  said  resistance  to  be  made  outside  of  said  chassis  rails, 
as  heretofore  practiced,  and  hereinbefore  described ;  by  means  of 
which  improvement,  the  shrinkage  or  swelling  of  the  transoms  and 
chassis  rails,  can  be  remedied  with  economy,  facility,  and  speed,  and 
variation  in  the  horizontal  field  of  fire  always  prevented. 
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2.  Tbe  tiae  of  four  truck- wheels ,  fitted  with  eccentric  arms  to  the 
upper  carriage,  fo  that  the  friction  which  operates  to  diminish  the  re- 
coil, can  he  applied  and  removed  at  pleasure,  and  so  that,  while  the 
recoil  is  diminished  and  the  chassis  reduced  in  length,  the  force  em- 
ployed to  produce  these  effects,  does  not  impede  the  motion  of  the  gun 
in  the  opposite  direction.  The  said  Webher  could  not  have  claimed 
the  use  of  wheels  with  eccentric  arms,  to  produce  friction  and  dimin- 
ish the  recoil  in  the  abstract,  but  he  could  have  claimed  the  use  of 
fluch  wheels  in  combination  with  the  rails  of  the  chassis  and  the  said 
friction  plates,  altogether  producing  the  effect  aforesaid,  and  the  peccu- 
liar  mode  in  which  said  wheels  are  used  in  Said  carriage,  as  herein- 
before described,  and  made  to  produce  the  effect  aforesaid,  in  dimin- 
ishing the  recoil,  without  impeding  motion  in  the  opposite  direction. 

3.  Supporting  and  giving  a  bearing  to  the  rails  of  the  chassis,  by 
means  of  the  pi'culiar  location  and  construction  of  the  bolster,  as  here- 
inbefore set  forth,  by  means  of  which,  the  vertical  field  of  fire  is  secur- 
ed from  derangement. 

4.  The  combination,  in  the  same  gun  carriage,  of  the  three  im- 
provements next  hereinbefore  set  forth  and  described. 

And  your  petitioner  further  represents,  that  the  said  John  A. 
Webber  was  the  sole  and  exclusive  original  inventor  of  all  the  various 
improvements  in  gun  carriages  hereinbefore  set  forth,  and  of  their 
combination  in  the  aforesaid  carriage,  for  a  twelve-inch  columbiad 
gun  ;  that  he  well  knew  he  was  such  inventor,  and  that  he  was  enti- 
tled to,  and  might  have  obtained,  a  patent  tberefor  ;  but  your  peti- 
tioner doth  inform  your  honors,  that  the  said  John  A.  Wbeber  did 
not  apply  for  such  patent  solely  becaase  he  labored  under  a  mistaken 
belief  that  it  was  his  duty,  as  a  person  employed  by  the  United  States, 
to  devote  all  his  energy  and  all  his  ability,  of  whatever  kind,  to  the 
henefit  of  its  service,  although  your  petitioner  doth  insist  that  it  is  not, 
and  never  was,  a  part  of  the  duty  of  a  military  storekeeper  to  invent 
machines  of  any  description  for  the  benefit  of  government,  and  that, 
by  reason  of  such  mistaken  idea,  the  said  John  A  Webber  cannot  be 
deemed  to  have  intended  to  abandon,  and  that  he  did  not  in  fact 
abandon,  to  the  public,  the  aforesaid  patentable  inventions  or  im- 
provements in  gun  carriages. 

And  your  petitioner  further  represents,  that  after  the  said  carriage 
was  invented,  it  was  thoroughly  tested  under  the  supervision  of  the 
aforesaid  Ordnance  department,  and  found  to  answer  all  the  purposes 
for  which  it  was  constructed.  That  the  said  carriage,  by  a  few  trivi- 
al and  unimportant  alterations,  which  do  not  affect  in  anywise  the 
principle  of  the  said  carriage,  or  of  any  part  thereof,  was  adapted  to 
the  use  of  guns  of  smaller  calibre,  to  wit,  to  the  use  of  eight  and  ten 
inch  columbiads,  and  that  for  all  guns  of  heavy  calibre  it  is  the  best 
carriage  now  in  use,  and  is  familiarly  known  as,  and  called  by  the 
name  of,  ''  Webber's  Carriage  J'  That  the  number  of  said  carriages 
made  since  the  year  eighteen  hundred  and  forty-six,  by  the  United 
States,  is  one  hundred  and  eighteen.  That  there  are  required,  for 
all  the  forts  in  the  United  States,  not  fewer  than  one  thousand  two 
hundred  and  twenty  carriages,  all  of  which,  it  is  now  intended,  shall 
be  made  of  the  present  model,  that  is  to  say,  shall  be  the  Webber  car«» 
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riage;  and  the  same  will  be  made  of  the  said  model,  unless  by  neir 
improTements,  none  of  which  have  yet  been  prodaced,  the  said  model 
shall  be  changed. 

And  your  petitioner  further  represents,  that  the  cost  of  construct- 
ing one  of  said  gun  carriages,  at  an  arsenal  of  the  United  States,  is 
aboat  the  sum  of  six  hundred  dollars ;  and  that,  if  the  said  John  A. 
Webber  had  obtained  a  patent  for  the  same,  and  sold  the  same  to  the 
United  States,  the  value  of  the  invention  to  the  United  States  would 
have  entitled  him  to  demand  the  sum  of  fifty  dollars  for  each  carriage 
oonstruoted  for  its  nse,  according  to  the  rate  usually  charged  and  re- 
ceived by  patentees  for  the  nse  of  their  inventions. 

And  your  petitioner  further  represents^  that4;he  said  John  A.  Web* 
ber  left  four  children  only,  all  of  whom  are  now  alive,  to  wit,  Harriet 
H.  Webber,  Franklin  P.  Webber,  Charles  H.  Webber,  and  Manr 
0.  Webber,  of  whom  only  Harriet  H.  and  Charles  H;  are  of  the  full 
age  of  twenty-one  years ;  and  that  your  petitioner  presented  to  the 
honorable  the  Senate  of  the  United  States,  at  its  recent  session,  a  pe- 
tition praying  that  Congress  would  be  pleased  to  make  to  her,  or  to 
ber  four  children  aforesaid,  such  grant,  in  view  of  the  premises,  as  to 
Congress  might  appear  just,  which  said  petition  was  referred  to  the 
Committee  of  Claims  in  the  Senate,  on  the  twenty-third  day  of  April 
last,  and  on  the  thirteenth  day  of  May  last^  the  said  committee  were 
discharged  from  the  further  consideration  of  said  petition,  and  it  was 
referred,  with  the  papers,  to  this  honorable  court. 

All  of  which  is  respectfully  submitted  by 

SARAH  B.  WEBBER. 


COMICONWEALTH  OF  MASSACnUSETIS. 

On  this  26th  day  of  November,  A.  D.  1856,  personally  appeared 
Sarah  B.  Webber,  the  petitioner  before  named,  before  me,  a  commis* 
doner  of  the  court  of  claims  within  and  for  the  Commonwealth  of 
Massachusetts,  and  made  oath  that  the  facts  stated  in  the  foregoing 
petition  were  true  to  the  best  of  her  knowledge  and  belief. 

D.  S.  GILCHRIST,  Commiasioner. 


IN  THB  COURT  OF  CLAIMS. 
No.  790. 


Sakah  B.  Webber,  Administratrator  of  John  A.  Webber,  vs.  Ths 

United  States. 

claimants  brief. 

IrUrodtidory  Statement. 

1.  This  case  was  referred  to  the  court  of  claims  by  an  order  of  the 
Senate,  passed  April  23,  1856.     (Petition,  Rec,  p.  6.) 

2.  Ajb  to  cases  thus  brought  before  this  tribunal,  the  court  have 
said; 
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'^  We  are  authorized  to  examine  any  case  referred  to  qs  by  either 
House  of  Congress,  to  report  our  opinion  upon  the  law,  and  to  state 
the  facts  as  we  find  them  to  be  proved  ;  but  in  relation  to  matters 
which  address  themselves  particularly  to  the  sound  discretion  and 
liberality  of  Congress,  we  do  not  feel  ourselves  authorized  to  recom- 
mend any  legislation."  (Case  of  James  M.  Lindsey,  1,  Rep.  C.  of  C, 
Ho.  10,  p.  16.) 

3.  In  the  case  of  Lindsey,  the  court  decided  that  the  claimant  had 
no  ^^  legal  cause  of  action  against  the  United  States,"  but  that  there 
were  some  considerations  of  an  equitable  character,  which  may  proper- 
ly be  considered  by  Congress."  (Id.,  p.  17.)  A  bill  was  accordingly 
reported  ^^for  the  relief  of  the  petitioner,  and  for  such  action  as  may 
be  deemed  proper."     (Id.) 

4.  The  preliminary  objection,  which  the  Solicitor  had  a  right  to 
raise  under  the  sixth  rule  of  the  court,  was  waived  by  the  following 
agreement  in  writing,  which  is  on  file  in  the  case,  viz : 

"  In  the  Court  of  Claims. — On  petition  of  Sarah  Webber,  I  agree 
that  the  testimony  may  be  taken  by  claimant,  without  notice,  reserv- 
ing the  right  to  cross-examine,  if  I  shall  think  proper  to  do  so  after 
the  depositions  shall  be  returned. 

"M.  Blair,  iSbZ.  U.  8." 

6.  The  petitioner  dbes  not  pretend  that  she  has  a  legal  cause  of 
action  against  the  United  States.  Whether  she  has  an  equitable 
claim  will  appear  from  the  fscts.  Her  equitable  claim  is,  however, 
as  clear  as  that  of  the  petitioner  in  the  case  above  cited.  She  asks  of 
the  court  nothing  more  than  was  granted  to  Mr.  Lindsey  ;  and  as  she 
understands  his  case,  she  is  entitled  at  least  to  a  report  of  the  fact^ 
proved. 

6.  That  John  A.  Webber  is  deceased  ;  that  at  that  time  of  his  de- 
cease, he  was  the  military  storekeeper  in  the  United  States  arsenal 
at  Watertown ;  that  Mrs.  Sarah  B.  Webber,  the  petitioner,  is  his 
widow  and  administratrix ;  that  she  has  a  family  of  four  children, 
two  of  them  young  ladies  ;  that  her  income  is  very  small,  are  facts 
entirely  proved  by  the  deposition  of  her  brother,  Mr.  Charles  Hick- 
ling,  and  will  not  probably  be  denied.  (Dep.  of  Hickling,  ans.  to  in- 
terrogatories 3,  4,  5,  6,  7,  8,  9, 10,  Becord,  p.  8.) 

7.  The  petition  alleges,  in  substance  : 

I.  That  in  1846,  Captain  John  A.  Webber  invented  a  carriage  for 
a  12-inch  columbiad,  familiarly  called  "  Webber's  carriage."  Peti- 
tion, Becord,  p.  4. 

IL  That  this  carriage  was  patentable  in  four  particulars,  specific 
eally  described  in  the  petition.     (Petition,  Becord,  p.  5.) 

III.  That  the  reason  why  Captain  Webber  did  not  apply  for  a 
patent,  was  ^'  solely  because  he  labored  under  a  mistaken  belief  that 
it  was  his  duty  as  a  person  employed  by  the  United  States  to  devote 
all  his  energy  and  all  his  ability  of  whatever  kind  to  the  benefit  of 
the  service."     (Petition,  Becord,  pp.  5,  6.) 

ly.  That  the  carriage  thus  invented  by  Captain  Webber  for  the 
12-inch  columbiad  was  by  means  of  certain  alterations  in  nowise  affect- 
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iDg  its  principles,  adapted  to  columbiads  of  8  and  10-inch  calibre. 
(Petition^  Becord,  p.  6.) 

v.  That  the  said  carriage  is  perfectly  adapted  to  its  purpose,  and 
has  been  extensively  used  by  the  United  States  since  1846.  (Petition , 
Eecord,  p.  6.) 

VI.  That  if  Captain  Webber  had  obtained  a  patent  for  the  carriage, 
and  sold  the  same  to  the  United  States^  the  valae  of  the  invention  to 
the  United  States  would  have  entitled  him  to  demand  the  sum  of  fifty 
dollars  for  each  carriage  constructed  for  its  use,  according  to  the  rate 
usually  charged  and  received  by  patentees  for  the  use  of  their  inven- 
tions.    (Petition,  Becord,  p.  6. ) 

These  allegations  the  claimant  submits  are  fully  sustained  by  the 
evidence  and  the  law  of  the  case,  and  present  a  claim,  if  not  in  law, 
at  least  in  equity,  to  a  renumeration  ior  benefits  conferred  upon  the 
country. 

I. — In  1846,  Captain  John  A.  Webber  invented  a  carriage  for  a  li-inch 
columbiady  familiarly  caUed  ^*  Webber  carriage." 

1.  Captain  Webber  and  several  other  persons  of  practicable  and 
scientific  acquirements  were  in  1846  endeavoring  to  contrive  a  car- 
riage for  a  12-inch  columbiad.  (Lester's  dep.,  ans.  to  int.  15,  Bee., 
p.  24.) 

2.  Captain  Webber  was  himself  experimenting  for  such  a  carriage. 
(Dep.  of  Brown,  ans.  to  int.  7,  Bee,  p.  27.) 

3.  At  the  mechanics'  fair  in  Boston,  in  1847,  Captain  Webber,  in 
his  own  name,  exhibited  the  model  of  a  barbette  carriage  for  a  12-inch 
columbiad.     (Dep.  of  Bates,  Edhibit  B.,  Bee.  p.  14.)  ^^ 

4.  For  this  carriage  he  received  the  highest  award  of  the  associa- 
tion, viz :  a  gold  medal.  (Dep.  of  Bates,  ans.  to  int.  13,  14,  15, 
Bee.,  p,  12  ;  dep.  of  Bates,  Exibit  B,  Bee.  p.  16,  pi.  5  ;  dep.  of 
Hickling,  ans.  to  int.  15,  Bee.  p.  9,  dep.  of  Oliver,  ans.  to  int.  8, 
Bee.,  p.  20.) 

5.  The  gold  medal  was  awarded  only  in  ^^  particular  cases  for 
some  very  valuable  invention  or  improvement, "  (Dep .  of  Bates ,  Exhibit 
A.  Bee.  p.  12.) 

6.  This  medal  was  unanimously  awarded  to  Captain  Webber  by  the 
committee  of  judges,  upon  the  express  ground  of  the  value  of  the 
carriage  as  an  invention  or  improvement. 

"A  silver  medal  was  at  first  voted,  and  I  proposed  a  gold  medal,  in 
compliance  with  the  general  printed  instructions  of  the  executive 
committee  of  the  accociation,  upon  the  ground  that  the  crrriage  com- 
prised features  evidently  novel  as  well  as  useful."  (Oliver's  dep.,  ans. 
to  int.  8,  Bee.,  p.  20  ;  Bate's  dep.,  Exhibit  B,  Bee,  p.  16,  pi.  5.) 

7.  Colonel  Bomford.  then  head  of  the  ordnance  corps,  and  Major 
William  Wade,  of  the  United  States  army,  both  well  known  as  pos- 
sessing scientific  attainments  of  the  highest  character,  were  members 
of  the  the  committee  which  awarded  the  medal.  Colonel  Bomford's 
attention  was  particularly  drawn  to  the  report,  and  an  alteration  in 
a  particular  personal  to  himself  was  made  in  it  at  his  suggestion. 
(Oliver's  dep.,  ans.  to  int.  9,  10,  11,  Bee,  p.  20.) 

[NoTB. — ^Neither  Colonel  Bomford  nor  Major  Wade,  both  distin^ 
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guifihed  officers  of  the  army,  both  men  of  science,  both  gentlemen  of 
the  purest  sense  of  personal  honor,  both  seeking  to  invent  a  carriage 
for  this  very  gun,  would  not  have  sanctioned  a  public  declaration  under 
their  names  that  Captain  Webber  invented  this  carriage,  and  awarded 
to  him  a  prize  for  it,  which  any  man  may  well  be  proud  to  receive, 
unless  they  had  been  perfectly  satisfied  from  their  own  knowledge 
that  Captain  Webber  was  the  inventor.  This  evidence,  it  is  submitted, 
is  entirely  conclusive  that  Captain  Webber  was  the  sole  and  exclusive 
inventor  of  the  carriage,  as  alleged  in  the  petition.] 

8.  Mr.  Lester,  engaged  about  the  same  time  in  the  search  after  a 
proper  carriage,  himself  a  practical  mechanic  and  inventor,  testifies 
to  tne  same  effect : 

^'  The  carriage,  as  it  now  exists,  was,  in  my  opinion,  invented  by 
Captain  John  A.  Webber."  (Lester's  dep.,  ans.  to  int.  14,  Rec., 
p.  23J 

^^  Tlie  combination  of  the  various  parts  of  this  carriage  was  un- 
doubtedly the  invention  of  Captain  Webber.  No  carriage  had  pre- 
viously combined  them  for  any  useful  purpose. "  (Id . ,  id. ,  Kec. ,  p.  25.) 

9  Such  was  the  opinion  of  Major  Harding,  commander  of  the 
arsenal  at  Watertown  in  1853  : 

'^  He  has  devoted  a  great  deal  of  attention  to  this  description  of 
carriage  ;  and  if  there  is  any  merit  in  the  thin^,  (of  which  I  believe 
there  is  much,)  he  is  entitled  to  the  credit."  (Major  Harding's  letter, 
Bee,  p.  46.) 

10.  Such  is  the  statement  of  Brown,  the  mechanic,  who  made  the 
patterns  for  the  original  carriage,  and  who  constructed  all  the  car-* 
riages  subsequently  manufactured  at  the  arsenal  in  Watertown. 
(Brown's  dep.,  ans.  to  int.  6,  7,  8  and  9,  Bee.  p.  27.) 

Against  tbis  evidence  that  Captain  Webber  invented  this  carriage 
the  government  has  produced  nothing. 

n. — This  carriage  was  paieniaWe  in  four  particulars,  spectficoBy 

described  in  the  petition. 

1.  These  particulars  are  in  general  terms  as  follows : 

A.  The  mode  of  guiding  the  upper  carriage.  (Petition,  Beo.,  p.  5, 
No.  1) 

^  B.  The  mode  of  diminishing  the  recoil  without  impeding  the  mo- 
tion in  the  opposite  direction.  •  (Id.,  id.,  id.,  No.  2  ) 

0.  The  mode  of  supporting  and  giving  a  bearing  to  the  rails  of  the 
chassis.     (Id.,  id.,  id..  No.  3.) 

D.  The  combination  in  the  same  carriage  of  the  three  improve* 
ments  above  named.     (Id.,  id.,  id.,  p.  6.) 

2.  These  improvements  are  correctly  and  accurately  described  in 
the  petition.  (Lester's  dep.,  ans.  to  int.  13,  Bee,  p.  22.  Brown's 
dep.,  ans.  to  int.  24,  25,  and  26,  Bee.,  p.  30.) 

3.  The  opinion  of  the  experts : 

a.  Samuel  Cooper  :  "  Prom  the  year  1848  to  1852  I  was  in  the  ex- 
amining corps  of  the  Patent  Office  as  principal  examiner.  I  investi- 
gated all  claims  to  letters  patent  for  improvements  in  fire-arms,  gun- 
carriages,  &c.,  and  it  was  upon  my  report  that  the  patents  were 
granted  or  refused  therefor."  (Cooper's  dep.,  ans.  to  int.  4,Bec.|p.31.) 


8ARAH  B.  WEBBEB.  9 

*'I  have  examined  the  same  "  (t.  c,  Webber's  carriage)  "  within 
tbe  last  thre^  months,  and  am  familiar  with  the  principles  of  its  con- 
struction and  the  mode  of  its  operation."  (Id.,  ans.  to  int.  5,  Bee*, 
p.  32.    See,  also,  id.,  ans.  to  int.  6,  id.) 

This  highly  competent  expert  says  of  the  carriage  : 

"  There  are  several  devices  in  the  Webber  carriage,  eadh  of  which 
I  consider  patentable :  1st.  The  method  of  guiding  the  carriage  upon 
the  chassis.  2d.  The  method  of  supporting  the  chassis.  3d.  The 
method  of  diminishing  the  recoil  and  of  facilitating  the  running  of 
the  gun  into  battery.  I  am  also  of  opinion  that  were  these  elements 
all  old,  Webber  would  still  be  entitled  to  a  patent  for  his  carriage  so 
coDstructed  as  to  enable  him  to  embody  in  one  all  these  desirable 
features.     (Coope)r's  dep.,  ans.  to  int.  53,  Rec,  pp.  41  and  42.) 

6.  Ebenezer  A.  Lester : 

i.  This  expert  is  a  practical  mechanic,  and  the  inventor  and 
patentee  of  several  machines,  particularly  the  oscillating  steam  engine 
and  a  nail  machine.  (Lester's  dep.,  ans.  to  int.,  4,  6,  6,  and  7,  Bee., 
pp.  21  and  22.) 

ii.  He  has  been  particularly  engaged  in  experimenting  with  ord- 
nance.    (Id.,  Bee.  p.  26.) 

iii.  Very  recently,  before  giving  his  deposition,  he  examined  the 
model  of  the  carriage,  and  compared  it  with  the  description  in  the 
petition.     (Id.,  ans.  to  int.  12,  Bee.  p.  22.) 

iv.  Mr.  Lester's  opinion  is  the  following :  '^  The  carriage,  as  it  is 
used  now  (as  I  am  informed)  in  the  United  States  service,  was,  as  a 
whole  carriage,  invented  by  Captain  Webber,,  and,  in  my  judgment, 
was  patentable  when  he  invented  it,  because  the  construction  was 
novel,  the  combination  new,  and  it  obtains  satisfactory  resvUs  not  her- 
fore  obtained."     (Lester's  dep.,  ans.  to  int.,  14^  Bee,  p.  25.) 

i.  The  petitioner  relies  upon  the  following  principles  of  law  as — 
when  applied  to  the  facts  proved — establishing  the  position  that  Web- 
ber's carriage  was  patentable  in  the  four  particulars  above  named. 

a.  An  improvement  in  a  machine  is  patentable  if  it  produces 
"  either  the  same  effect  in  a  cheaper  or  more  expeditious  manner,  or 
an  entirely  new  effect,  or  an  effect  that  is  in  some  material  aspect 
superior  to  that  produced  by  the  old  machine."  (Curtis  on  Patents, 
8.  96,  citee  Whittemoro  vs.  Cutter,  1  Gall.,  478,  481;  Brunton  vs. 
flawkes,  4  B.  and  A.,  640.) 

h.  '*  Where  a  specific  machine  already  exists,  producing  certain 
effects,  if  a  mere  addition  is  made  to  such  machine  to  produce  the 
same  effects  in  a  better  manner,  a  patent  cannot  be  taken  for  the  whole 
machine,  but  for  the  improvement  only."  (Whittemore  vs.  Cutter, 
ub.  sup.) 

c.  '*  If  well  known  effects  are  produced  by  machinery  in  all  its 
combinations  entirely  new,  a  patent  may  be  obtained  for  the  whole 
machine."     (Id.) 

d.  *^  If  the  principles  of  the  machine  are  new,  either  to  produce  a 
new  or  an  old  effect,  the  inventor  may  well  entitle  himself  to  the 
exclusive  right  to  the  whole  machine."  (Id.  Barrett  vs.  Hall,  1 
Mason,  447.) 

e.  ^^  A  combination,  as  the  subject  of  a  patent,  is  analogous  to  a 
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composition  of  matter,  the  former  expresmon  being  usually  applied 
to  mechanical  inventions  as  the  latter  is  to  chemical.  It  is  sufficient, 
alsoy  in  this  case  that  the  combination  is  new,  though  the  separate 
things  combined  may  have  been  before  in  use  and  well  known." 
(Philips  on  Patents,  114,  cites  Bovill  vs.  Moore,  Dav.  Pat.  Cas.,  361.) 

/.  '^  There  may  be  a  valid  patent  for  a  new  combination  of  mate- 
rials previou^!^  m  tisefor  the  same  purpose."  (Hill  vs.  Thompson, 
3  Mer.,  622.) 

g.  ''It  is  no  objection  to  a  manufacture  that  the  articles  of  which 
it  is  composed  wore  known  and  in  use  before  the  patent,  provided  the 
compound  suicide  which  is  the  object  of  the  invention  is  new." 
(Boulton  vs.  Bull,  Dav.  P.  C,  199.) 

h.  ^^I  suppose  it  will  not  now  be  disputed  that  a  new  combination 
of  old  materials,  so  as  to  produce  a  new  effect,  may  be  the  subject  of 
a  patent."  (Huddart  vs.  Grimshaw,  id.,  267;  S.  P.,  Cornish  t?«. 
Keine,  3  Bing.,  N.  C,  570;  S.  P.,  Crane  vs.  Price,  4  M.  and  G.,  580.) 

6.  The  testimony  as  to  the  particulars  wherein  it  is  claimed  that 
the  Webber  carriage  is  patentable. 

A. — Tlie  mode  of  guiding  the  upper  carriage. 

1.  '*  As  the  effects  of  the  two  methods  are  different,  the  one  being 
entirely  free  from  the  defects  of  the  other,  the  method  of  guiding  the 
upper  carriage  is  unquestionably  different  in  principle  from  that 
aaopted  in  the  old  carriage.  (Cooper's  dep.,  ans.  to  int.  18,  Bee, 
p.  35.) 

*'  2.  Interrogatory  19.  Whether  or  not,  in  Webber's  carriage,  any 
new  and  useful  effect  is  produced  by  the  method  of  guiding  there 
used;  if  yea,  what  is  it? 

^^  Answer.  The  gun  carriage  is  caused  to  run  back  at  the  instant  of 
discharge  in  a  line  parallel  with  the  axis  of  the  chassis,  by  which  a 
far  greater  accuracy  of  aim  is  insured  than  where  the  bearings  are  on 
the  outside  of  the  chassis  rails,  as  in  the  old  carriage."     (Id.  Kec, 

3.  '^  The  effect  is  certainly  produced  in  a  better  and  cheaper  manner 
in  the  Webber  than  in  the  old  carriages."     (Id.,  ans.  to  int.  20,  id.) 

4.  ^  *  Principally,"  the  mode  of  guiding  in  Webber's  carriage  **  is 
better  in  this  respect :  that  the  Webber  carriage  is  not  allowed  to 
wabble  from  side  to  side  during  the  recoil,  as  is  the  case  with  the  old 
carriage,  whereby  greater  accuracy  of  aim  is  attained."  (Id.,  ans,  to 
int.  21,  id.) 

6.  ^'  Webber's  device  for  guiding  the  carriage  upon  the  chassis  is 
essentially  different  from  that  employed  upon  the  old  carriages,  as  are 
also  the  ejects  which  resuU  therefrom.  The  one  creates  a  difficulty  and 
introduces  a  most  vital  defect  for  which  there  is  no  remedy  ;  the  other 
avoids  the  difficulty,  and  is  entirely  free  from  the  defect.  This  differ* 
ence  is  unquestionably  essential  and  not  formal.  (Id.^  ans.  to  int. 
22,  id.) 

6.  '*If  we  measure  Webber's  invention  by  the  importance  of  its 
results,  (a  legitimate  way  of  estimating  any  invention,)  we  must  cer- 
tainly say  that  it  introduces  a  new  feature  or  element  into  the  con- 
atr action  of  gun  carriages."     (Id.,  ans.  to  int.  23,  id.) 
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7.  '^Unquestioiiably  the  improvemeat  was  patentable  to  the  first 
inventor  of  it,  as  it  was  both  now  and  useful."  (Id.,  ans.  to  int.  24, 
id.,  p.  36.) 

B. — The  mode  of  diminiahing  the  recoil  without  impeding  the  motion 
in  the  opposite  direction. 

1.  "  Without  the  Webber  carriage  the  heavy  guns  now  extensively 
employed  would  require  chassis  of  inconvenient  length  and  a  larger 
number  of  men  to  manoeuvre  them.  I  am  not  sure  I  should  charao- 
terize  the  effect  produced  as  new.  I  would  rather  say  the  means 
employed  were  new,  and  the  efiect  produced  was  useful."  (Cooper's 
•lep.,  ans.  to  int.  27,  Bee,  p.  37.) 

2.  '*  Understanding  the  *  effect'  inquired  of  to  be  two-fold,  viz : 
diminishing  the  recoil  and  facilitating  the  running  of  the  gun  to 
battery,  I  reply  that  this  two-fold  effect  is  undoubtedly  produced  in  a 
manner  both  better  and  cheaper  in  the  Webber  than  in  the  old  car- 
riage^ and  for  these  reasons  :  1st.  A  longer  and  more  expensive  chassis 
and  a  greater  width  of  terreplein  is  required  for  the  old  than  for  the 
Webber  carriage,  owing  to  the  diminished  recoil  of  the  latter.  2d. 
The  Webber  carriage  may  be  operated  much  more  rapidly  than  the 
old  carriage,  owing  to  the  fact  that  the  friction  of  the  carriage  directly 
upon  the  chassis  is  taken  off  when  the  gun  is  run  into  battery.  3d. 
Owing  to  the  last  named  fact  the  gun  may  be  manoeuvred  by  a  less 
number  of  men  where  the  Webber  carriage  is  used."  (Cooper's  dep., 
ans.  to  int.  28,  Kec.,p.  37) 

[Note, — Six  men  only  would  be  required  to  manoeuvre  the  12-inch 
columbiad,  on  this  carriage,  although  the  gun  weighed  26,000  pounds. 
Dep.  of  Bates,  Exhibit  B.  Rec.  pp.  14,  15.] 

3.  '^  It  is  doubtful  whether  guns  ot  large  calibre  can  be  operated 
npon  the  carriage  and  chassis  of  the  old  construction  ;  with  facility 
and  safety^  certainly  they  could  not  be :  whereas  they  are  operated 
with  both  facility  and  safety  upon  the  Webber  carriage  and  chassis." 
(Cooper's  dep.,  ans.  to  int.  29,  Rec.  p.  37.) 

4.  Webber's  device  or  mode  of  moving  the  upper  carriage  upon  the 
chassis  and  diminishing  the  recoil  is  ^^  svbatantiaJly  different'*  from 
the  mode  used  in  common  barbette  or  other  gun  carriages.  (Cooper's 
dep.,  int.  30  and  ans.,  Rec,  p.  37.) 

5.  "  The  new  feature  contamed  in  this  portion  of  Webber's  carri- 
age consists  in  this:  that  the  carriage  moves  out  bearing  directly 
ppon  the  chassis,  and  runs  m  upon  rollers,  the  effect  being  a  dimin- 
ished recoil  and  increased  facility  for  manoeuvring.")  Id.,  ans.  to  int. 
31,  id.) 

6.  Mr.  Cooper's  deposition,  from  int.  32  to  int.  40,  inclusive,  re- 
lates merely  to  the  improvement  made  by  Capt.  Webber  upon  the  use 
of  wheels  with  eccentric  axles,  as  applied  by  Mr.  Alger.  The  peti- 
tion disclaims  for  Capt.  Webber  the  use  of  these  eccentric  arms  in  the 
abstract,  but  claims  only  as  his  invention  the  peculiar  mode  in  which 
they  were  beneficially  applied  in  his  carriage.  (Petition,  Rec.^  p.  5, 
Pl.  2.) 
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C. — The  mode  of  supporting  and  giving  a  hearing  to  the  rath  of  the 
chassis. 

1.  '' Several  new  and  useful  effects  result  from  Webber's  mode  of 
supporting  his  chassis.  As  already  stated,  in  the  old  carriage  at  the 
instant  of  discharge  a  heavy  downward  strain  is  brought  upon  the 
centre  of  the  chassis,  which,  being  unsupported,  is  sprung  down  to 
such  a  degree  as  to  be  much  weakened  shattered  and  broken.  Chas- 
sis of  this  character  may  be  seen  at  Fort  Washington,  on  the  Potomac 
river,  that  have  been  rendered  unsafe  and  almost  useless  by  a  few  dis- 
charges from  24-lb  guns.  A  more  serious  difficulty  than  the  above, 
however,  arises  from  the  construction  of  chassis.  When  the  chassis 
is  thrown  down,  as  the  top  carriage  commences  to  recoil,  the  muzzle 
of  the  gun  is  thrown  up,  and  as  this  takes  place  before  the  ball  leaves 
the  gun,  this  materially  interferes  with  the  correctness  of  aim.  In 
the  Webber  carriage  neither  of  these  difficulties  occur.  The  chassis 
being  supported  at  a  point  immediately  beneath  the  tail  of  the  car- 
riage, does  not  spring  down  when  the  gun  is  discharged,  its  rails  are 
not  weakened  or  broken,  and  a  much  more  accurate  aim  is  attained. 
This  I  consider  to  be  a  very  useful  effect  ^  and  a  great  improvement  upon 
the  old  carriage.    (Ciooper's  dep.^  ans.  to  int.  43,  Bee.,  p.  40.) 

2.  '' The  above  mentioned  useful  effect,  viz:  the  improvement  in 
the  aim,  is  certainly  produced  in  a  much  better  manner  in  the  Web- 
ber than  in  any  carriage  which  preceded  it."  (Id.,  ans.  to  int.  44, 
Bee,  p.  40.) 

3.  The  mode  of  support  used  in  Webber's  carriage  is  better  than 
the  mode  used  in  common  barbette  or  other  gun  carriages,  ^'  for  the 
reasons  already  explained.  The  chassis  is  not  bent  or  broken,  and  a 
far  superior  aim  is  attainable/'  (Cooper's  dep.,  int.  45  and  ans.  Bee., 
p.  40.) 

4.  *^  Webber's  mode  of  giving  support  to  the  chassis  was  patent- 
able, as  it  was  both  ^  new '  and  '  useful^'  and  produced  a  new  and  use- 
ful result."     (Id.  ans.  to  int.  49,  Bee,  p.  41.) 

5.  The  mode  of  supporting  the  chassis  contains  a  new  feature  or  ele- 
ment.    (Id.,  ans.  to  int.  50,  id.) 

6.  It  produces  a  new  and  useful  effect.  (Id.,  ans.  to  int.  61,  52, 
Bee.,  p.  41.) 

D.-^The  combination  in  the  same  carriage  of  the  three  improvements 
above  named. 

1.  Cooper's  dep.,  ans.  to  int.  53,  Bee,  pp.  41,  42,  as  quoted  herein. 
(Ante,  pp.  9,  10.) 

'*  The  new  and  useful  effects  produced  by  this  combination,  may 
be  said  to  be  the  hitting  of  the  bull's  eye.  The  one  device  adjusts 
the  fire  in  the  horizontal  field,  the  other  in  the  vertical  field ;  the  in- 
tersection of  the  two  passes  through  the  centre  of  the  ball's  eye.  To 
adjust  in  either  one  or  the  other  teld,  would  not  accomplish  the  end 
to  be  attained."     (Id.,  ans.  to  int.  54,  Bec.,p.  42.) 

3.  '^  Whether  or  not  said  combination,  assuming  it  to  have  been 
first  made  by  said  Webber,  was  per  se  patentable  improvement  upon 
other  gun  carriages ;  if  yea,  state  why  ?" 
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'^It  was  for  the  reasons  above  stated."  (Id.,  int.  65  and  ans.« id.. 
p.  42.) 

[NoTB. — The  question  upon  this  part  of  the  case  is  the  same  as  it 
would  have  been  before  the  Commissioner  of  Patents  if  Captain  Web- 
ber had  applied  for  a  patent  in  1846.  No  better  evidence  that  his  im- 
provements were  patentable  can  be  offered  than  the  testimony  of  Mr. 
Cooper,  who  was  a  principal  examiner  in  the  Patent  Office,  and  **  in- 
Testigated  all  claims  to  letters  patent  for  improvements  in  fire-arms, 
gun  carriages,"  &c.,  (Rec.  p.  31,)  unless  it  be  that  of  the  present  ex- 
aminer. His  testimony  it  would  be  improper  to  ask  for,  and  imprac- 
ticable to  obtain. 

The  conclusion,  then,  which  the  petitioner  would  draw  from  the 
foregoing  evidence,  is,  that  the  court  should  receive  it  as  conclusive 
upon  the  point  to  which  it  is  adduced. 

III. — The  reason  why  Captain  Webber  did  not  apjiyfor  a  patent 
was,  solely  because  he  labored  under  a  mistaken  belie/ that  it  was  his  duty^ 
as  a  person  employed  by  the  United  States  y  to  devote  aU  his  his  energy 
and  all  his  ability y  of  whatever  kindy  to  the  ben^t  of  the  service, 

1.  '*  Several  years  before  his  death,  I  knew  that  he  had  invented  a 
gan  carriage,  about  which  I  often  conversed  with  him.  It  was  adapted 
for  the  twelve-inch  columliid,  and  I  have  seen  the  gun  carriage  in 
process  of  manufacture  at  Watertown,  I  repeatedly  urged  him  to  pro- 
cure a  patent  upon  it  for  his  own  benefit.    His  reply  was,  that  he  was 

AH  OFFICER  OF  THE  UNITED  STATES  GOVERNMENT,  AND  IS  ITS  PAY,    AND   HE 
DKUNED  FOE  THAT  REASON  TO  TAKE  OUT  A  PATENT."     '(Hickliug's    dcp., 

ans.  to  int.  11,  Rec.,  p.  9.) 

[Note. — It  is  submitted  that  if  any  answer  is  required,  the  above 
statement  is  a  perfect  answer  to  the  fact  mentioned  by  Colonel  Craig 
in  his  letter  of  June  4, 1856,  (Record^  p.  48,)  viz  :  that  there  can  be 
found  no  ^'reoorcf  evidence  to  show  that  Mr.  Webber  was  the  inventor, 
or  ever  claimed  the  invention,  of  the  columbiad  carriage  as  now 
adopted  for  government  use."  Captain  Webber  was  contented  with 
doing  what  he  deemed  his  duty^  and  did  not  seek  to  make  a  parade 
about  it,  or  to  claim  credit  where  he  might  not  have  obtained  it.] 

3.  That  Captain  Webber's  objection  to  procuring  a  patent  was 
foanded  on  a  mistaken  punctilio,  although  it  was  very  creditable  to 
him,  will  appear  from  the  well  known  practice  of  other  officers  in 
similar  cases. 

In  1836  the  United  States  paid  $20,000  to  William  H.  Bell,  then 
captain  of  ordnance,  for  his  interest  in  two  patent  rights— one  called 
a  machine  for  elevating  cannon,  and  the  other  called  a  traverse  board 
for  pointing  cannon.     (6  U.  S.  Stat,  at  Large,  126.) 

IV, — The  carriage  thus  invented  by  Captain  Webber  for  the  12-tnc& 
cdumbiad  was  by  means  of  anterior  aUerationSy  in  nowise  affecting  its 
priMcipitSy  adapted  to  oolumbiads  of  8  and  lO-inch  colore. 

1.  ^'Whether  or  not  has  said  carriage  since  been  adapted  for  the 
itteof  other  ordnance  than  that  for  which  it  was  first  constructed  : 
II  yea,  to  What  other  ordnance  has  it  thus  been  adapted  ?" 
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Answer.  It^has  to  8  and  lO-inch  columbiads.  (Brown's  dep.,  int. 
14  and  ans.^  Bec.^  p.  28.) 

2.  ''There  was  no  alteration  except  in  size  and  the  omission  of  an 
endless  chain  to  be  used  in  moving  the  gun  into  battery,  which  Cap- 
tain Webber  told  me  would  not  be  necessary  for  8  and  10-inch  guns." 
(Id.,  aus.  to  int.  15,  Bee,,  p.  29.) 

3.  * 'Carriages  after  Webber's  plan  have  been  made  in  the  U.  S. 
arsenal  at  Watertown  for  one  12-inch  columbiad,  thirty-fonr  10-inch 
columbiads,  and  seventy- two  8-inch  columbiads.  (Id.,  ans.  to  int.  20, 
Bee,  p.  29.) 

V. — The  invention  of  Captain  Webber  is  one  of  high  acientijic  merit j 
and  the  carriage  is  of  much  practical  value  to  the  United  States. 

1.  ^'Webber's  carriage  I  saw  tested  several  times  under  direction 
of  Colonel  Bomford,  Major  Wade,  and  Mr.  Alger,  and  it  answered 
all  its  purposes  to  their  satisfaction  perfectly  well.  I  understand  and 
believe  it  has  been  found,  by  repeated  trials  before  the  same  gentle- 
men, to  be  all  which  is  desired.  Ko  carriage  before  this  of  Webber's 
succeeded  in  obviatiug  all  the  difficulties  experienced  in  carriages  for 
heavy  ordnance.  It  is  perfectly  capable  of  application  to  8  and 
10-inch  columbiads."     (Lester's  dep.,  ans.  to  int.  14,  Bec/,  p.  25.) 

2.  ''  It  can  be  used,  and,  I  think,  to  better  advantage  than  the 
carriages  now  constructed,  as  it  is  a  more  accurate  and  a  more  service- 
able carriage."     (Brown's  dcp.,  ans.  to  int.  16,  Bee,  p.  29.) 

3.  ''  It  is  a  more  serviceable  carriage,  and  can  be  manoeuvred  with 
fewer  men.  I  have  no  doubt  that  it  would  outwear  two  of  the  ordi- 
nary carriages."     (Id.,  ans.  to  int.  18,  id.) 

4.  ''In  my  opinion  all  the  principal  requirements  of  a  perfect  gun 
carriage  are  found  to  a  remarkable  degree  in  Webber's  carriage  and 
chassis."  *  *  *'  They  have  been  attained  by  following  out  the  most 
correct  and  scientific  principles  ;  and  that  the  carriage  and  chassis, 
taken  as  a  whole,  is  an  invention  of  the  highest  merits  and  an  improve-^ 
fnent  of  great  value.*'     (Cooper's  dep.,  ans.  tojint.  15,  Bee,  p.  46.) 

5.  ''  These  two  features,  viz  :  the  method  of  supporting  the  chassis 
and  the  method  of  guiding  the  carriage,  I  consider  to  heimprovemenis 
of  the  very  first  order  and  importance.  They  are  based  upon  the  most 
correct  scientific  principles,  and  cannot  fail  .to  produce  the  results 
above  named."     (Id.,  ans.  to  int.  15,  id.) 

6.^  ''I  would  consider  the  Webber  carriage  ch  aper  than  the  old 
carriage  did  it  cost  treble  the  amount  to  buUdit."  (Cooper's  dep.^  ans, 
to  int.  57,  Bee,  p.  45.) 

^  7.  The  government  has  shown  it«  opinion  of  the  value  of  this  car- 
riage by  constructing  190  of  them,  at  an  average  cost  of  $550  each, 
equal  to  $104,500.  (Colonel  Craig's  letter,  January  11,  1858,  Rec. 
p.  45.) 

8.  Up  to  June  4,  185jS,  118  had  been  constructed.  (Colonel  Craig's 
letter,  June  4,  1856,  Bee,  p.  48.) 

Up  to  January  11, 1858,  190  had  been  constructed. 

That  is  to  say,  72  carriages  were  constructed  between  Jun  4,  1856, 
and  January  11,  1858 — nearly  the  whole  during  the  pending  of  this 
suit. 
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9.  ^'  The  carriage  then  made  for  the  12*inch  columblad  was  found 
io  he  superior  to  the  modd  then  in  use  for  that  kind  o/  gun,  and  it  was 
subeequentlj  determined  to  adopt  the  same  kind  of  carriage  for  the 
10  and  S-inch  oolnmhiads  to  be  mounted  in  barbette."  (Colonel 
Craig's  letter,  June,  1856,  Bee,  p.  48.) 

[Note. — The  foregoing  testimony  proves  that  Captain  Webber's  in- 
vention is  valuable  to  the  United  States  in  twa  aspects,  viz : 

1st.  Because  it  is  the  most  effective  in  use,  as  regards  the  facility  of 
tnanosuvring  and  accuracy  of  aim.  And  it  is  to  be  presumed  that  the 
government  would  not  have  failed  to  acquire  a  carriage  of  this  descrip- 
tion at  any  price. 

2d.  Because  it  is  a  cheaper  carriage  than  any  other  known.  First^ 
from  the  fact  of  its  greater  durability,  and  second,  from  the  fact  that 
fewer  men  are  required  to  manoeuvre  heavy  ordnance  when  mounted 
on  this  carriage  than  when  mounted  on  a  carriage  of  the  old  form.] 

10.  The  conclusion  as  to  the  value  to  the  United  States  of  Web- 
ber's carriage  ought  not  in  anywise  to  be  affected  by  the  following 
statement  in  Colonel  Craig's  letter  of  January  11,  1858,  viz: 

''  I  may  add  that  it  is  intended  to  adopt  a  carriage  for  columbiads 
of  an  entirely  different  pattern,  and  that  few,  if  any  more,  of  the 
present  kind  will  be  made."     (Bee.,  p.  45.) 

1.  Because  the  statement  is  gratuitous,  and  not  responsive  to  any 
question  asked. 

2.  Because  the  petitioner,  in  moving  the  court  for  a  call  upon  the 
Ordnance  department,  moved  that  the  following  question  should  be 
asked  of  it,  viz : 

"  How  many  such  carriages  will  be  required  for  all  the  forts  of  the 
United  States,  and  whether  they  will  be  made  after  Webber's  model  f" 

This  question— on  file  in  the  case,  but  not  printed — was  predicated 
npon  the  following  statement  contained  in  Colonel  Craig's  letter  of 
June  4,  1856,  viz : 

**  The  total  number  required  for  all  the  forts  is  1,338.  Those  yet 
to  be  made  are  now  intended  to  be  of  the  present  model,  but  they  may 
be  modified,  or  entirely  changed  by  new  improvements."  (Record, 
p.  48.) 

This  question  was  disallowed  by  the  courts  and  not  put ;  upon  the 
ground  that  it  was  not  "  probably  in  the  power  of  the  government  to 
tell  what  will  be  done  hereafter.  " 

The  petitioner,  therefore,  submits  that  this  statement  is  not  evi- 
dence, and  ought  not  to  be  considered  by  the  court. 

3.  Because  against  the  well-considered  and  explicit  testimony  of 
three  practical  experts^  two  of  them  distinguished  for  scientific  ac- 
quirements, as  to  the  very  great  practical  value  of  Webber's  car- 
riage, this  vague  and  uncalled-for  statement  is  not  entitled  to  any 
weight  as  evidence. 

4.  Because  it  may  be  perfectly  true  that,  although  the  new  car- 
riage, mentioned  by  Colonel  Craig,  is  of  an  ^*  entirely  different  pat- 
tern"  from  Webber's  carriage,  yet  the  patentable  features  of  the  latter 
are  still  preserved  and  applied  to  the  new  carriage.  No  conclusion, 
therefore,  in  the  face  of  the  evidence,  can  be  fairly  made  that  Web- 
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ber's  principles  of  construction,  as  well  as  the  mere  mode,  shape,  or 
patterfij  in  which  they  are  embodied,  are  also  to  be  abandoned. 

6.  The  question  whether  the  new  carriage  is  different  in  its  princi- 
pies  from  Webber's,  involves  a  question  of  ^^  avhstafUial  identity.  " 
Concerning  such  the  government  have  offered  no  evidence  at  all.  It 
is  entirely  uncertain  what  is  intended  by  a  ''  different  pattern.  " 

6.  The  question  is  the  same  as  it  would  be  upon  a  suit  for  infringe- 
ment, although  there  can  be  no  infringement  here  because  there  is  no 
patent.  If  the  '^  entirely  different  pattern"  embraces  Webber's  mode 
of  guiding,  or  his  application  of  eccentric  axles,  or  his  mode  of  sup- 
porting the  chassis,  than  the  new  pattern  is  pro  tanlo  substantially 
the  same  as  Webber's,  and  the  United  States  will  still  continue  to  use 
Webber's  invention,  whatever  may  be  the  other  peculiarities  of  the 
new  pattern^,  as  the  following  citations  will  show : 

a.  ^'The  firstquestion  for  consideration  is,  whether  the  machines  used 
by  the  defendant  are  svbatantiaUy  in  their  principles  and  mode  of  ope* 
ration  like  the  plaintiff's  machines.  If  so,  it  is  an  infringement  of  the 
plaintiff's  patent  to  use  them,  unless  some  other  matters  offered  ia  the 
aefence  are  proved."     (Odwine  vs.  Winkley,  2  Gall.,  51-3.) 

b.  ''if  from  the  whole  evidence  the  jury  is  satisfied  that  these  dif- 
ferences are  mere  changes  of  form  without  any  alteration  in  real  struc* 
ture,  then  the  plaintiff  is  entitled  to  recover."  (Lowell  vs.  Lewis,  1 
Mason,  191.) 

c.  We  think  it  may  be  safely  laid  down  as  a  general  rule,  that  when 
the  machines  are  substantially  the  same,  and  operate  in  the  same 
manner,  to  produce  the  same  result  they  must  be  in  principle  the 
same.  "     (Gray  vs.  Jame-,  Peters  0.  0.  R.,  394,  397.) 

d.  '^  Clegg's  patent  was  the  application  of  a  law  of  natural  science, 
respecting  the  motion  of  fluids  and  solids,  and  the  alternate  filling 
and  discharging  of  a  vessel  of  gas  by  means  of  that  application  ;  the 
object  being  to  obtain  an  instrument  for  measuring  the  quantity  of  gas 
supplied  to  a  consumer.  The  scientific  witnesses  said  that  the  moment 
a  practical  scientific  man  had  got  that  principle  he  could  multiply 
without  end  the  forms  in  which  it  could  be  made  to  operate.  The  in- 
strument used  by  the  defendant  was  different  in  form  and  construction 
from  that  used  by  the  patentee  ;  hut  the  application  of  the  principle,  by 
means  of  a  varied  apparatus ,  was  the  same  in  both  ;  and  it  was  held  an 
infringement.  "  (Curtis  on  patents,  s.  231^  cited  in  Jupe  vs.  Pratt, 
Webs.  Pat.  Gas.,  146.) 

The  conclusion  which  the  petitioner  draws  from  the  foregoing  pro- 
positions of  law  and  fact  relating  to  Col.  Craig's  statement  that  *^it  is 
intended  to  adopt  a  carriage  for  columbiads  of  an  entirely  different 
pattemy  and  that  few  if  any  more  of  the  present  kind  will  be  made," 
(Record,  p.  45,)  is  the  following,  viz : 

i.  That  as  there  is  no  evidence  in  anywise  even  tending  to  show 
that  the  new  carriage  differs  from  Webber's  carriage  in  any  other  re- 
spect than  its  mere  pattern  ; 

ii.  And  as  a  difference  in  pattern  is  entirely  consistent  with  the  use 
in  the  new  carriage  of  each  of  Webber's  improvements ; 

iii.  And  as  these  improvements  are  clearly  shown  to  be  of  great  and 
permanent  value  and  importance  in  their  peculiar  principles ; 
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iy.  It  is  not  to  be  assumed  that  in  adopting  the  new  pattern  the 
United  States  will  discontinue  the  use  of  these  improvements ; 

y.  And  therefore  that  the  petitioner's  case  stands  exactly  where  it 
would  stand  if  this  uncalled  for  statement  had  not  been  made. 

7.  It  is  quite  uncertain  from  Col.  Craig's  letter  whether  even  the 
'^pattern"  in  which  Webber  embodied  his  invention  is  to  be  wholly 
abandoned.     A  ^^few"  may  still  be  constructed  after  that  pattern. 

8.  It  is  not  safe  to  assume  upon  the  statement  in  that  letter  that 
the  new  carriage,  which  nowhere  appears  upon  the  record  to  have 
been  at  all  tested  in  practice,  will  eventually  supersede  Webber's  car- 
riage, which  has  successfully  stood  the  trial  of  more  than  twelve  years' 
actual  service. 

9.  Whether  the  new  pattern  be  adopted  or  not,  the  merit  of  Web- 
ber's carriage  remains  the  same^  and  the  fact  is  unaltered  that  the 
United  States  have  used  the  carriage  for  more  than  twelve  years  without 
paying  the  inventor  anything. 

VI, — If  Captain  Webber  had  cbtaiiied  a  pa4eni  for  hia  carriage,  he 
would  have  been  entitled  to  demand  the  sum  of  fifty  dollars  for  each 
carriage  constructed  for  the  use  of  the  United  States^  according  to  the 
rate  usually  charged  and  received  by  patentees  for  the  use  of  their  in* 
tJCfUions. 

1.  This  allegation  of  the  petition  is  predicated  upon  the  supposed 
cost  of  one  carriage,  viz  :  $600,  and  the  figures  are  incorrect. 

2.  Int.  15.  "If  said  Webber  had  obtained  a  patent  for  said  gun 
carriage,  what  would  be  a  fair  or  proper  price  to  charge  for  each  car- 
riage  made  according  to  his  patent,  and  also  for  his  whole  right?" 

Ans.  **  I  should  say,  upon  the  whole,  from  ten  to  twelve  per  cent, 
upon  the  cost  of  the  carriage.  In  estimating  the  whole  value  of  the 
patent  I  have  no  data  to  go  upon."  (Lester's  dep.,  int.  15  and  ans.. 
Bee,  p.  25.) 

3.  One  hundred  and  ninety  carriages  have  been  constructed,  at  an 
average  cost  of  $550  each.  (Colonel  Craig's  letter,  January  11,  1858, 
Rec,  p.  46.) 

4.  Ten  per  cent,  on  the  cost  of  one  carriage  is  $55,  and  190  car- 
riages, at  |55  each,  is  $10,450.  Twelve  per  cent,  is  $66,  and  190 
carriages,  at  $66,  is  $12,510. 

5.  The  petitioner,  therefore,  is  fairly  entitled  to  at  least  $10,450 
for  only  the  past  use  of  this  invention.  By  not  taking  out  a  patent. 
Captain  Webber,  although  in  straitened  circumstances,  has  presented 
to  the  United  States,  up  to  this  date,  the  sum  of  $10,450  at  least.  If 
there  is  no  law^  as  there  is  not,  and  no  equity  upon  which  this  claim- 
ant can  stand  in  her  present  suit,  it  is,  at  all  events,  based  upon  the 
broad,  general,  and  immutable  principles  of  eternal  justice. 

VII. — **  There  are  some  considerations  of  an  equitable  character 
which  may  properly  be  considered''  by  the  court, 

1.  The  United  States  is  the  sole  depositary  of  the  power  to  grant 
exclusive  patent  rights. 

2.  The  United  States  is  the  sole  customer  for  this  carriage,  because 
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it  alone  manufactures  and  uses  the  heavy  ordnance  for  which  the  car- 
riage is  especially  designed. 

3.  It  is  the  action  of  the  United  States  in  using  the  carriage  which 
deprived  the  inventor  of  his  right  to  obtain  a  patent. 

4.  Webber's  omission  to  procure  a  patent  was  founded  upon  a  lofty 
but  entirely  erroneous  conception  of  his  duty  as  an  officer.  He  was 
ignorant  of  his  right  to  obtam  a  monopoly  of  his  invention. 

6.  The  United  States  is  bound  to  procure  the  best  machinery  extant 
for  its  military  and  naval  purposes,  and  its  |)ast  and  present  action 
shows  that  it  recognizes  and  performs  this  obligation,  it  is,  therefore, 
80  probable  as  to  amount  to  a  moral  certainty  that  if  Webber  had  ob- 
tained a  patent  the  United  States  would  have  used  his  carriage,  either 
with  or  without  his  consent. 

6.  If  Webber  had  obtained  a  patent  for  his  carriage,  he  had  no 
means  of  enforcing  his  right  against  the  United  States  if  the  carriage 
had  been  adopted  without  his  consent ;  and  whether  or  not  it  would 
have  been  so  adopted,  depends  entirely  upon  the  view  which  the  offi- 
cers charged  with  such  matters  would  have  taken  of  a  brother  officer's 
duty. 

7.  A  patent  would  have  been  useless  to  him  if  he  had  obtained  it, 
because,  whether  the  United  States  had  adopted  his  carriage  with  or 
without  his  consent,  he  would  in  either  case  have  been  compelled  to 
apply  for  remuneration  to  its  sense  of  justice  and  generosity. 

8.  It  is,  therefore,  inequitable  to  set  up  against  this  claim  the  strict 
legal  right  of  the  United  States  arising  from  the  absence  of  letters 
patent,  which  the  United  States  had  alone  the  power  to  issue,  for  a 
machine  of  benefit  only  to  itself,  which  it  had  the  power  to  disregard 
without  fear  of  legal  consequences,  which  it  would  not  be  compelled 
to  respect ;  and  it  is  especially  inequitable  where  the  United  States 
has  itself  been  a  party  to  the  only  act  which  confers  upon  it  this 
strict  legal  right,  and  where  that  act  was  occasioned  by  the  highly 
honorable  but  mistaken  sense  of  duty  entertained  by  one  of  its  owd 
servants. 

9.  The  same  principles  of  equity  which  are  applied  by  the  courts  in 
dealing  with  transactions  between  trustees  and  their  cestui  que  trusts 
should  be  applied  in  this  case,  because — 

a.  A  patent  is  a  grant  founded  upon  a  consideration  moving  from 
the  grantee,  made  by  the  people  tD  the  inventor.  (Phillips  on  Pat.,  2 ; 
Hindmarsh  on  Pat.,  104-'5.) 

6.  The  government  is  a  trustee  of  the  power  to  make  such  grants ; 
it  is  the  agent  through  whom  the  people  act. 

c.  Each  inventor  has  the  right  to  letters  patent  upon  performing 
certain  prescribed  conditions.  The  grant  is  not  founaed  upon  grace, 
but  upon  right.     (Phillips  on  Pat.,  6.) 

d.  Thence  it  follows  that  government  is  under  the  correlative  obli- 
gation to  issue  letters  patent  upon  the  performance  by  the  inventor  of 
the  prescribed  conditions. 

e.  Thence  also  it  follows  that  the  power  to  issue  letters  patent  is  a 
trust  held  by  the  government  for  the  benefit  of  each  individual  in- 
ventor as  well  as  for  the  people.  The  government  may  in  this  case 
be  considered  as  a  grantee  to  uses. 
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/.  When,  therefore^  the  goyerameDt  takes,  without  consideration! 
the  benefit  of  an  invention  which  was  capable  of  being  patented,  it  is 
in  a  situation  analogous  to  that  of  a  trustee  dealing  with  the  property 
of  the  cestui  que  trust j  because,  by  its  own  act,  and  for  its  own  benefit, 
it  has  disabled  the  inventor  from  performing  the  prescribed  conditions. 
It  takes  advantage  of  a  strict  rule  of  law  to  avoid  the  performance  of 
a  duty,  (viz :  to  pay  for  the  use  of  invention,)  which,  but  for  its 
own  act,  would  be  a  legal  obligation. 

g.  No  agreement  between  a  trustee  and  cestui  que  trust  concerning 
the  trust  property  ever  stands  in  equity  for  the  advantage  of  the 
trustee.     (1  Story's  Com.  on  Eq.  St.,  321-'2,  and  cases  cited.) 

A.  The  assent  of  the  inventor  in  this  case  is  of  no  avail,  because  it 
was  rendered  under  a  mistake. 

IVERS  J.  AUSTIN, 

Petitioner's  Counsel. 


IN  THE  COURT  OP  CLAIMS. 

Sarah  Webber,  Administratrix,  &c.,  vs.  The  United  States. 

SOLICITOR'S  BRIEF. 

Claim  hy  the  administratrix  of  John  A.  Webber  j  deceased^  forpaym,ent 
for  use  hy  the  United  States  of  a  gun  carriage  daimed  to  have  been 
invented  hy  him,  hvitfor  which  he  refused  to  take  ovi  a  patent, 

material  facts  as  understood  BT  the  SOLICITOR. 

First.  Captain  John  A.  Webber  was  United  States  military  store* 
keeper  at  Watertown,  Massachusetts,  in  1846,  and  prior  and  subse* 
qucDt  thereto. 

Second.  That  at  or  about  1846  an  improved  gun  carriage  was  con- 
structed at  Watertown,  for  the  United  States,  under  the  orders  of  the 
OrdDance  department. 

Third.  That  Major  Edward  Harding  was  in  charge  of  the  construc- 
tions at  Watertown  in  1853,  and  had  the  general  superintendence 
there,  but  when  he  took  charge  is  not  shown.  (Col.  Craig's  letter. 
Record,  p.  46.) 

Fourth.  That  while  Captain  Webber  had  charge  of  the  arsenal  at 
Watertown  he  had  the  superintendence  and  fabrication  of  a  suitable 
carriage  for  a  12-inch  cannon,  which  was  under  trial  by  Colonel  Bom* 
ford.     (Colonel  Craig's  letter,  Record,  p.  48.) 

Fifth.  That  Captain  Webber,  underslypmdinff  the  patent  law,  and 
fully  understanding  the  rights  that  he  might  claim  if  the  inventor  of 
material  improvements  in  the  construction  of  said  gun  carriage,  ex- 
pressly declined  to  apply  for  a  patent  for  his  invention,  under  the 
oelief  that  #would  be  morally  wrong  to  do  so.  (Petition,  Record, 
pp.  5,  6;  Hickling's  ev.,  Record,  p.  9.) 

BisKih.  That  Captain  Webber  allowed  his  invention  to  go  into  pub- 
lic use,  without  objection,  from  1846,  when  it  is  claimed  to  have  been 
invented,  and  a  carriage  was  actually  made,  until  the  time  of  his  death, 
ia  1855,  a  period  of  nine  years,  without  applying  for  a  patent,  or  sig« 
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nifying  an  intention  so  to  do,  and  thereby  dedicated  the  same  to  pnhlic 
use,  which  he  never  attempted  to  recall.  (Hickling's  ev.,  Record, 
p.  9;  Petition,  Record,  p.  5.) 

Seventh.  That  Sarah  B.  Webber  is,  probably,  his  administratrix, 
but  that  fact  is  not  sufficiently  proved  by  legal  evidence. 

Eighth.  That  the  acts  performed  by  Captain  Webber  in  making 
drawings  and  superintending  the  construction  of  the  gan  carriage, 
were  performed  in  time  for  which  he  was  paid  by  the  United  States, 
and  the  materials  used,  and  the  time  and  expenditures  in  trying  and 
improving  the  same,  were  all  at  the  cost  of  the  government. 

These  are  conclusions  clearly  deducible  from  the  petition,  the  letters 
of  Major  Harding  and  Colonel  Craig,  and  the  evidence  of  Hickling. 

Ninth.  There  is  no  evidence  of  the  value  of  the  invention,  except 
conjectural  estimates,  founded  upon  the  incorrect  basis  of  allowing  a 
per  centage  upon  the  cost  of  the  whole  gun  carriage,  instead  of  cost  of 
constructing  what  Webber  claimed  to  have  invented. 

Tenth.  There  is  no  sufficient  evidence  of  what  it  is  claimed  Webber 
invented,  so  that  it  can  be  determined,  for  a  certainty,  what  was  new 
and  what  was  old  in  the  gun  carriage  constructed,  and  no  description 
from  which  a  competent  mechanic  could  construct  what  the  things 
claimed  to  have  been  invented. 

Eleventh.  There  is  no  evidence  showing  the  new  additions  made  to 
said  gun  carriage,  so  that  these  can  be  distinguished  from  the  things 
claimed  to  have  been  invented. 

Twetth.  From  the  whole  evidence,  the  presumption  is,  that  the  im- 
provement in  the  gun  carriage  now  claimed  as  the  sole  invention  of 
Captain  Webber,  is  the  joint  production  of  Colonel  Bomford,  the 
workmen  at  the  arsenal,  and  the  said  Webber. 

LEGAL  PROPOSITIONS. 

First.  This  daim  did  not  originate  under  an  act  of  Congress^  the 
regvlations  of  an  ExectUive  department,  or  a  contract^  express  or  implied^ 
with  the  United  States^  and  therefore  this  court  has  no  jurisdiction. 

The  petition  does  not  claim  that  there  is  a  law  of  Congress  applica- 
ble to  this  case,  nor  that  there  is  a  regulation  under  which  an  allow- 
ance can  be  made,  or  that  there  has  been  a  contract,  express  or  implied. 
It  asks  that  Congress  may  pass  a  law  to  create  a  liability  against 
the  government.  The  object  in  coming  to  this  court  seems  to  be  to 
secure  its  recommendation  to  Congress  in  favor  of  exercising  its 
generosity  in  favor  of  the  claimant.  This  court  has  no  power  to  do 
BO.  It  can  declare  the  law  ifpon  the  facts  established  by  the  evidence; 
and  if  it  finds  in  so  declaring  it  that  there  is  a  legal  claim  against 
the  government,  then  it  must  state  the  amount  of  that  liability,  and 
report  a  bill  for  its  payment.  In  no  other  case  can  it  rightfully  make 
a  recommendation  to  Congress  of  any  kind,  in  any  cismi  Congress 
needs  no  advice  from  the  judiciary  as  to  the  exercise  of  its  discretion 
or  generosity.  In  creating  legal  liabilities  against  the  government, 
the  legislative  branch  acts  under  the  Constitution,  and  within  the 
powers  conferred.  The  members  are  selected  or  appointed  by  a  con* 
atituency,  who,  by  their  acts  in  so  doing,  declare  their  competency  and 
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fitness  to  perform  their  constitational  duties,  not  supposing  that  they 
neeed  the  advice  of  any  other  branch  of  the  government  concerning 
how  they  shall  perform  them.  Although  in  England  it  has  been  said 
that  the  chancellor  keeps  the  conscience  of  the  King,  no  American 
legislator  will  admit  that  any  other  person  or  tribunal  keeps  his;  and 
certainly  the  judiciary  will  not  gratuitously  claim  and  exercise  that 
office.  All  this  court  can  say  is,  that  this  is  not  a  case  provided  for 
by  the  law  of  its  organization,  and  that  the  claimant  has  no  legal 
elaiin  upon  the  government. 

Second.  No  damages  can  bo  claimed  or  estimated^  hecavse  iko  right 
has  been  violated. 

It  is  not  pretended  that  any  legal  right  of  Captain  Webber  has  been 
violated,  or  any  obligation  with  him  has  been  broken.  Hence,  it  is 
impossible  to  estimate  any  damage  which  he  sustained.  The  govern- 
ment has  taken  nothing  from  him^  and  he  lost  nothing.  His  rights 
have  not  been  trenched  upon,  nor  has  the  government  failed  in  the 
performance  of  any  duty  towards  him.  Where  there  is  no  violation 
of  rights  nor  omission  of  duty,  no  injury  can  be  sustained.  In  such 
case,  there  is  no  starting  point  for  estimating  damages.  The  claimant 
has  lost  nothing,  and  so  there  is  nothing  to  estimate  as  an  amount 
lost  by  him. 

No  damages  are  proved  or  estimated ;  the  matter  of  opinion  of  what 
thej  might  have  been,  if  there  had  been  a  patent  on  which  to  found 
them,  is  no  evidence  of  any  fact  pertinent  or  applicable  to  the  case. 

Speculations  as  to  what  might  be  a  fact,  under  circumstances  which 
were  not  in  the  case,  are  not  evidence  of  any  fact  whatever. 

In  this  case  these  speculations  are  founded  upon  a  mistaken  theory. 
A  witness,  without  any  reason  for  so  doing,  assumes  that  some  ten 
per  cent,  upon  the  cost  of  constructing  gun  carriages  would  be  a  proper 
rule  of  damages.  But  why  he  assumes  that  per  cent,  instead  of  five, 
fifty,  or  a  hundred,  we  are  not  satisfactorily  informed. 

Bat  why  a  per  centage  should  be  estimated  upon  the  whole  gun  car- 
riage, which  is  mostly  old,  instead  of  confining  it  to  a  per  centage  on 
the  expense  of  constructing  the  part  claimed  to  have  been  invented  by 
Oaptain  Webber,  we  are  without  satisfactory  information.  The  rule 
of  damages  now  assumed  is  one  expressly  repudiated,  after  full  argu- 
ment, by  the  Supreme  Court  of  the  United  States,  in  Seymour  vs. 
McCiormick^  16  Howard,  pp.  480,  490.  The  rule  then  laid  down  repu- 
diates all  speculative  damages  in  patent  cases.  The  court  say,  ^^  the 
Jncstion  is  not  what  spectdatively  he  ma;  have  lost,  but  what  actuoRy 
e  did  lose,*'  It  was  also  held  that  it  was  an  error  to  estimate  the 
profits  the  plaintiff  might  have  made  upon  a  whole  machine  when  he 
only  claim^  to  have  invented  a  portion  of  it.  The  reason  is  that  the 
profits  of  construction  of  what  was  old  and  therefore  common  property 
which  all  might  use^  had  no  connexion  with  the  profits  on  manufac- 
turing the  patented  part  of  the  machine.  The  infringing  party  had 
A  legal  right  to  contrnct  the  old  part  of  the  machine,  and  make  such 
profit  as  he  could.  The  damages  to  the  patentee  could  arise  only  for 
constructing  and  using  the  patented  part,  and  if  there  was  no  market 
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price  as  to  the  value  of  that,  then  facts  mast  be  proved  upon  wluch 
the  jury  (or  court)  can  form  conclusions. 

In  this  case  the  old  and  new  parts  are  not  separated  in  the  estimate, 
and  no  one  can  tell  the  cost  of  constructing  of  either,  and  there  is  no 
market  value  as  to  either.  If  Captain  Webber  had  been  a  patentee, 
there  are  no  materials  for  estimating  and  adjudging  damages.  As  he 
was  not  a  patentee,  there  is  nothmg  to  apply  the  evidence  to  and 
nothing  to  estimate. 

Third.  There  is  no  sufficient  proof  of  what  Captain  Webber  invented j 
so  that  a  court  can  determine  what  was  invented  by  him^  as  distinct  from 
the  suggestions  and  directions  of  Colonel  Bom/ordy  and  of  the  mechanics 
at  the  arsenal. 

The  record  shows  that  the  gun  carriage  was  constructed  by  direction 
of  Colonel  Bomford,  and  that  experienced  and  skilful  mechanics  were 
employed  and  assisted  in  its  construction.  How  much  each  contrived 
or  suggested  is  not  shown.  The  drawings  which  Captain  Webber  is 
claimed  to  have  made,  and  the  oral  instructions  given  by  him  to  the 
workmen,  are  not  in  evidence.  The  court  cannot  from  the  evidence 
settle  these  questions.  Major  Harding's  letter  does  not  cover  what  is 
now  claimed.  He  says  :  '^  Captain  Webber  takes  with  him  a  small 
handsome  model  of  the  eight  inch  carriage,  with  some  patterns,  &c., 
of  improvements  in  the  elevating  machine^  and  will  give  you  any  expla- 
nations that  may  be  required ;  he  has  devoted  a  great  deal  of  atten- 
tion to  this  description  of  carriage,  and  if  there  is  any  merit  in  the 
thing,  (improvements  in  the  elevating  machines,)  of  which  I  believe 
there  is  much,  he  is  entiled  to  the  credit." 

This  specifies  nothing  in  particular,  except  the  elevating  machine, 
nor  does  it  state  that  Captain  Webber  had  invented  anything,  but 
simply  that  he  was  entitled  to  the  credit  as  to  the  elevating  machine. 
It  must  be  remembered  that  this  was  not  the  carriage  of  1846,  but  one 
got  up  seven  years  afterwards,  when  additions  had  been  made  which 
were  not  claimed  to  have  been  invented  by  Captain  Webber. 

The  claimant  shows  that  others  co-operated  with  Captain  Webber 
in  contriving  the  improved  gun  carriage,  and  this  being  so,  it  rests 
with  him  to  separate  the  contributions  of  each,  and  show  distinctly 
his  own.  This  not  having  been  done,  and  he  not  bein^  entitled  to 
claim  the  whole,  nothing  can  be  lawfully  claimed  by  his  adminis- 
tratrix until  she  proves  what  was  separately  the  invention  of  her  hus- 
band. 

Fourth.  There  is  nothing  described  as  invented  by  Capt,  WehbeVj  in 
the  evidence  in  this  case^  so  fully  and  distinctly  ^  separating  the  new/rom^ 
the  ddy  and  describing  the  former  so  that  the  rnachanicy  skiUed  in  making 
gun  carriages^  could  construct  the  same,  and,  therefore^  the  daimant 
cannot  recover  if  Capt.  Webber  had  really  made  an  invention,  otherwise 
patentable^  and  it  had  been  actually  patented. 

The  5th  section  of  the  patent  law  (5  U.  S.  L.,  119,)  requires,  before 
any  person  receive  a  patent,  that  he  shall  file  drawings  and  models, 
and  ;^'  a  written  description  of  his  invention  or  discovery^  and  of  the 
manner,  and  descriprion,  and  process  of  making,  constructing,  using. 
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and  componnding  the  same  ia  such  full,  clear,  and  exact  terms, 
avoiding  unnecessary  prolixity,  as  to  enable  any  person  skilled  in 
the  art  or  science  to  which  it  appertains,  or  with  which  it  is  most 
clearly  connected,  to  make,  contract,  compound,  and  use  the  same." 
It  is  submitted  that  the  description  of  what  Oapt.  Webber  invented 
is  not  so  described  in  the  evidence  in  this  case,  that  a  person  skilled  in 
the  art  of  constructing  gun  carriages  could  construct  one  from  it.  It 
follows,  if  Capt.  Webber  had  taken  out  a  patent  for  what  is  described 
in  the  evidence,  the  patent  would  be  void  for  uncertainty  ;  and  if  the 
United  States  were  suable,  and  he  had  brought  suit  for  a  violation  of 
his  patent,  he  could  not  have  recovered,  because  of  this  want  of  a  full 
clear,  and  sufficient  description.  If  this  is  so,  then  his  administratrix 
can  found  no  claim  upon  it,  because  he  could  not  have  recovered  if  he 
had  had  a  patent,  and  it  had  been  violated  by  them. 

Fifth.  If  Capt.  Webber  had  taken  out  a  patent  in  1853,  when  he 
brought  his  modd  to  Waahingtony  or  at  any  time  after  1848, /or  the  inr 
vention  now  claimed,  it  would  have  been  void^  because  it  had  been  more 
than  two  years  in  public  use  with  his  assent. 

The  petition  and  evidence  show  that  the  invention  claimed  had  been 
embodied  in  a  carriage  constructed  in  1846,  and  which,  with  others 
like  it,  was  thereafter  in  public  use.  The  7th  section  of  the  patent 
law  (5  U.  8  L.,  119)  provides  that  a  patent  may  be  issued  where  it 
does  not  appear  that  the  thing  claimed  '^  had  been  in  public  use,  or 
on  sale  with  the  applicant's  consent,  or  allowance  prior  to  the  appli- 
cation." 

The  15th  section,  (p.  123,)  in  enumerating  the  defences,  provided 
that  the  defendant  may  plead  that  the  invention  '^  had  been  in  public 
use,  or  on  sale  with  the  consent  and  allowance  of  the  patentee,  before 
his  application  for  a  patent ;"  and  if  such  plea  should  be  proved,  judg- 
ment should  be  given  for  the  defendant.  The  act  of  1839,  as  claimed 
by  many,  authorizes  the  use  of  the  thing  patented  two  years  before  ap- 
plication for  a  patent,  and  that^  to  this  extent^  the  act  of  1836  has 
been  modified. 

Whether  the  7th  and  15th  sections  of  the  act  of  1836  have  been 
modified  or  not,  if  Capt.  Webber,  at  the  end  of  two  years,  after  ma- 
king and  usin^  the  new  sun  carriage  in  1846,  had  taken  out  a  patent 
for  the  invention  claimed,  it  would  have  been  void,  because  it  had  been 
in  public  use,  and  with  his  knowledge  and  assent^  for  more  than  two 
years. 

Sixth.  It  nooM  be  inequitable  and  unjust^  under  the  circumstances^ 
to  require  the  United  States  to  pay  for  the  use  of  a  thing  which  they 
ocndd  lawfully  use^  when  they  might  not  have  used  it  at  aUif  they  had 
tnoum  that  they  would  be  called  upon  to  make  the  compensation  now 
daimedfor  such  use. 

The  evidence  shows  that  various  persons  in  the  employment  of  the 
United  States  were  concerned  in  getting  up  the  gun  carriage  in  ques- 
tion, and  no  one  of  them  claimed  that,  m  doing  so,  he  performed  more 
than  his  duty.  This  is  true  of  Captain  Webber.  The  claimant's 
witness,  Hickling,  (Record,  p.  9,)  testifies  that  he  had  seen  the  gun 
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carriage  in  question  while  in  the  process  of  manufactare,  and  ^^  I  re- 

giatedly  urged  him  to  procure  a  patent  upon  it  for  his  own  benefit, 
is  reply  waS)  that  he  was  an  officer  of  the  United  StcUes  govemmenl, 
and  in  its  pay  ^  and  he  dedined/or  thai  reason  to  take  out  a  patent," 

It  is^  therefore,  clear  that  he  did  not  intend  to  tax  the  government 
anything  for  the  use  of  his  invention,  nor  did  the  government  expect 
to  pay  him  anything  therefor.  No  one  can  now  say  that  the  govern- 
ment would  have  used  the  invention,  or  to  what  extent,  if  it  had 
known  that  a  charge  of  fifty  or  sixty  dollars  patent  fee  would  have 
been  exacted  for  each  carriage  constructed  under  its  direction.  To 
demand  payment  now  is  like  requiring  a  compensation  for  a  gift 
which  might  not  have  been  accepted  if  it  had  been  known  that  pay- 
ment would  and  could  be  exacted.  What  the  government  used  was 
open  to  the  use  of  all  without  compensation.  Every  government  and 
citizen  had  a  right  to  use  freely.  No  patent  appears  to  have  been 
taken  out,  even  in  foreign  countries,  to  secure  and  protect  Captain 
Webber's  rights  there,  even  if  he  had  wished  to  do  so. 

It  is  as  unjust  now  to  call  upon  the  United  States  as  it  would  be  to 
call  upon  other  governments  or  individuals  to  pay  for  what  they  used 
because  it  was  public  property,  which  they  were  at  liberty  to  use  free- 
ly. The  principle  insisted  upon  by  the  claimant  ought  never  to  be 
sanctioned  in  law,  when  it  is  so  repugnant  to  morals  and  common 
honesty. 

Seventh.  An  invention j  or  other  thing ^  once  dedicated  to  the  piMic 
can  never  be  recalled. 

To  resume  a  right  which  a  party  has  once  by  his  acts  dedicated  to 
the  public  use  would  be  a  fraud  upon  the  public  which  no  court  will 
tolerate.  What  an  owner  has  once  given  to  an  individual,  or  the  pub- 
lic at  large,  he  should  not  be  allowed  to  reclaim,  because  it  becomes 
theirs,  and  would  unsettle  legal  rights  to  take  it  from  them.  This 
question  was  settled  by  Judge  Story  in  Melius  vs.  Silsbee,  4,  Mason, 

5  p.  108,  111.  He  said  :  ^*  I  am  clearly  of  opinion  that  if  the  inventor 
edicates  his  invention  to  the  public,  he  cannot  afterwards  resume  it, 
or  claim  an  exclusive  right  in  it.  It  is  like  the  dedication  of  a  public 
way,  or  other  public  easement.  The  question  in  such  cases  is  a  ques* 
tion  of  fact,  has  he  so  dedicated  it?" 

The  fact  in  the  present  case  cannot  be  doubted.  The  claimant 
proves  it,  and  that  it  was  Captain  Webber's  intention  that  the  gov- 
ernment should  have  the  free  use  of  it. 

In  Pennock  vs.  Dialoyne,  2  Pet.,  pp.  1,  15,  the  Supreme  Court  said  : 
**  It  has  not  been,  and  indeed  cannot  be  denied,  that  an  inventor  may 
abandon  his  invention  and  surrender  or  dedicate  it  to  the  public 
use.  This  inchoate  right,  thus  once  gone,  cannot  afterwards  be  re- 
sumed at  his  pleasure  ;  for  where  gifts  are  once  made  to  the  public  in 
this  way,  they  become  absolute.  Thus,  if  a  man  dedicates  a  way  or 
other  easement  to  the  public,  it  is  supposed  to  carry  with  it  a  perma- 
nent right  of  usor." 

In  Shaw  vs  Cooper,  7  Pet.,  pp,  292, 318,  and  his  language  is  quoted 
and  adopted  by  the  court. 

In  McClurg  vs.  Kingsland,  1  How.,  pp,  202,  207,  the  preceding 
cases  are  referred  to  and  approved. 
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These  cases  settle  the  legal  right  in  this  case  against  the  claimant, 
and  nnless  the  court  overrule  or  overlook  them,  it  must  say  that  she 
Las  no  legal  ri^ht  whatever.  Unless  the  court  can  say  that  what  was 
lawfully  the  right  or  property  of  the  United  States,  can  cease  to  be 
80,  and  give  cause  of  action  against  them,  it  must  hold  that  the 
claimant  is  not  entitled  to  anything  upon  her  own  showing,  even  if 
the  case  was  one  of  which  the  court  had  the  most  ample  jurisdiction. 

R.  H.  GILLET,  Solicitor. 

January  7,  1859. 


m  the  court  of  claims. 
February  6,  1860. 


Sarah  B.  Wbbber,  Administratrix  of  John  A.  Webber,  vs.  The  United 

States.     . 

LoKiKa,  J. ,  read  the  opinion  of  the  Court. 

The  petitioner  is  administratrix  of  Captain  Webber,  who,  upon  the 
introduction  of  the  large  guns  known  as  columbiads,  invented  a  carriage 
required  to  remedy  the  inconveniences  experienced  from  the  weight  of 
the  gun  and  its  heavy  charge  when  used  with  the  barbette  carriage 
then  in  use.  The  claim  is  for  the  use  of  Captain  Webber's  invention 
by  the  United  States. 

"  About  1846,  a  large  chambered  gun,  having  a  calibre  of  twelve 
inches,  and  called  a  12-inch  columbiad,  was  cast  at  the  foundry  of  the 
late  Cyrus  Alger,  at  South  Boston.  The  diameter  of  the  base  ring  of 
this  gun  was  about  thirty-nine  inches ;  it  carried  a  ball  of  about  one 
hundred  and  ninety  pounds,  and  required  a  charge  of  20  to  25  pounds 
of  powder  as  its  ordinary  service  charge.  It  weighed  when  fully  com- 
pleted 25,000  pounds.  No  gun  of  similar  dimensions  had  ever  before 
been  cast  in  this  country,  and  to  be  of  practical  use  a  carriage  of  much 
more  than  ordinary  strength  was  required,  not  only  to  resist  the  great 
shock  of  the  discharge,  but  also  to  enable  the  piece  to  be  promptly 
manoeuvred.  The  barbette  carriages  in  common  use  were  considered 
wholly  insufficient  for  the  purpose,  the  usual  construction  not  admit- 
ting sufficient  strength  and  solidity  without  being  at  the  same  time 
clumsy  and  unwieldy."     (P.  23,  E.  A.  Lester's  dep.,  ans.  14th.) 

A  particular  description  of  the  carriage  invented  by  Captain  Webber 
is  given  in  the  petition,  (pp.  4th  and  5th,)  and  the  accuracy  of  th&t 
description  is  vouched  by  the  deponents  for  the  petitioner,  (Lester,  13 
ans  ,  22  p.  ;  Brown,  30th  p.,  ans.  25th,)  and  the  mechanical  construc- 
tion and  operation  of  the  carriage  is  given  by  Mr.  Cooper,  (pp.  42, 43, 
44,  45.) 

The  utility  of  the  invention  of  Captain  Webber  is  shown  by  the 
evidence  to  have  consisted  principally  in  these  important  points  : 

1.  That  it  reduced  the  recoil  of  the  gun. 

2.  That  it  preserves  the  horizontal  and  vertical  line  of  fire,  and  thus 
secures  greater  accuracy  of  aim. 

3.  That  it  could  be  manoeuvred  by  fewer  men. 

4.  That  it  was  more  durable  than  the  carriages  previously  used. 
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That  these  points  were  attained  by  the  invention  of  Captain  Webber 
is  shown  by  the  testimony  of  Mr.  Lester,  who  states,  (auu.  14th,  p.  25,^ 
^^Webber's  carriage  I  sawtested  several  times  under  direction  of  Colonel 
Bomford,  Major  Wade,  and  Mr.  Alger,  and  it  answered  all  its  pur- 
poses to  their  satisfaction  perfectly  well/' 

Mr.  Ben.  Brown,  (ans.  12th,  p.  28:)  "I  saw  it  tested;  I  saw  a 
12-inch  gun,  mounted  on  this  carriage,  fired.  Captain  Webber  was 
present,  and  Colonel  Bomford,  at  South  Boston,  it  answered  the  in- 
tended purpose,  and  was  approved  of.  It  wholly  obviated  the  diffi- 
culties it  was  intended  to  meet."  And  when  asked  (p.  29,  int.  7)  as  to 
the  advantages  of  Captain  Webber's  carriage  over  other  barbette  car- 
raiges,  Mr.  Brown  says :  Ans.  '^  It  is  a  more  serviceable  carriage,  and 
can  be  manoeuvred  with  fewer  men.  I  have  no  doubt  that  it  would 
outwear  two  of  the  ordinary  carriages." 

Mr.  Samuel  Cooper  testifies  (ans.  19,  p.  35)  that  in  Captain  Web- 
ber's carriage  '^  the  gun  carriage  is  caused  to  run  back,  at  the  instant 
of  discharge,  in  a  line  parallel  with  the  axis  of  the  chassis,  by  which 
a  far  greater  accuracy  of  aim  is  insured  than  when  the  bearings  are 
upon  the  outside  of  the  chassis  rails,  as  in  the  old  carriage. 

And  (2l8t  ans.)  "  The  Webber  carriage  is  not  allowed  to  wabble 
from  side  to  side  during  the  recoil,  as  is  the  case  with  the  old  carriage, 
whereby  a  greater  accuracy  of  aim  is  attained." 

And  (29th  ans.,  p.  37.)  **  It  is  doubtful  whether  guns  of  large  calibre 
can  be  operated  upon  the  carriage  and  chassis  of  the  old  construction, 
with  facility  and  safety  they  certainly  could  not  be,  whereas  they  are 
operated  with  both  facility  and  safety  upon  the  Webber  carriage  and 
chassis." 

31st  ans.  ^^  The  carriage  moves  out,  bearing  directly  upon  the  chas- 
sis, and  runs  in  upon  rollers,  the  effect  being  a  diminished  recoil  and 
increased  facility  for  manoeuvring." 

It  also  appears  that  a  gold  medal  was  awarded  to  Captain  Webber 
for  the  utility  and  novelty  of  his  invention  by  the  Massachusetts 
Charitable  Mechanic  Association,  upon  a  report  of  a  committee  of 
with  Colonel  Bomford  and  Major  Wade  were  members,  and  that  the 
carriage,  after  being  tested  and  approved  by  the  Ordnance  depart- 
ment, was  adopted  and  used  by  the  United  States.  Colonel  Craig,  in 
a  letter  dated  *'  Ordnance  office,  Washington,  January  4, 1856,"  ad- 
dressed to  the  counsel  for  the  petitioner,  (pp.  48,  49,]  says :  ^'  The 
carriage  then  made  for  the  12-inch  columbiad  was  found  to  be  superior 
to  the  model  in  use  for  that  kind  of  gun,  and  it  was  subsequently  de- 
termined to  adopt  the  same  kind  of  .carriage  for  the  10  and  8-inch 
columbiads  to  be  mounted  in  barbette.  *  *  *  There  is  no  specific 
number  of  these  carriages  annually  made,  the  fabrication  depending 
on  the  requisition  for  them,  and  the  means  available  for  their  con- 
struction. The  number  made  since  1846  is  118,  and  the  total  number 
required  for  all  the  forts  is  1,338.  Those  yet  to  be  made  are  now  in- 
tended to  be  of  the  present  model,  but  they  may  be  modified  or  en- 
tirely changed  by  new  improvements."  And  in  a  report  to  the  Secre- 
tary of  War,  dated  January  11,  1858,  Colonel  Craig  says,  in  answer 
to  specific  questions  *  *  ^  ' '  It  is  supposed  that  the  question  refers 
to  barbette  columbiad  carriages,  and  the  number  of  these  which  have 
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been  made  in  the  United  ates  ftinoe  1846  is  one^undred  and  ninety, 
(190.)  I  may  add  that  it  is  intended  to  adopt  a  carriage  for  columhi- 
ads  of  an  entirely  different  pattern,  and  that  few,  if  any  more,  of  the 
present  kind  will  be  made." 

That  Captain  Webber  was  the  inventor  of  the  carriage  is  shown 
by  the  testimony  of  Mr.  Brown,  who  says,  (27th  page,  ans.  7th,)  "I 
was  employed  at  Watertown  arsenal  at  that  time  in  the  shop  where 
gnn  carriages  were  constructed.  The  work  was  under  his  direction, 
that  is,  Captain  Webber's.  He  drafted  a  carriage  of  the  kind  men- 
tioned, in  tne  carriage  shop,  before  any  of  them  were  made,  to  my 
knowledge.  He  called  on  me  to  make  patterns  for  the  carriage; 
and  was  in  the  shop  much  of  the  time  superintending  their  construe* 
tion.  The  first  of  the  carriages  was  made  at  the  Watertown  arsenal 
from  Captain  Webber's  drawings — most  of  it  by  myself." 

5th  ans.  It  did  require  drawings.  The  original  drawings  were 
made  of  the  full  size.  Detailed  drawings  of  all  the  parts  were  not 
made,  as  Captain  Webber  gave  personal  directions  in  the  shop  how 
they  were  to  be  made." 

And  the  evidence  shows  that  Colonel  Bomford,  who  was  then  chief 
of  the  Ordnance  department,  and  was  engaged  in  the  experiments 
that  tested  the  utility  of  the  carriage  at  the  time  of  its  construction, 
and  one  of  the  committee  of  the  Mechanical  Charitable  Association, 
concurred  in  the  report  which  awarded  a  gold  medal  to  Captain 
Webber  "  upon  the  ground  that  the  carriage  comprised  features  that 
were  evidently  novd  as  well  as  useful,  (p.  20.)  This  is  evidence  of  Col. 
Bomford's  opinion  that  Captain  Webber  was  the  meritorious  inventor 
of  the  carriage,  and  it  is  Colonel  Bomford's  disclaimer  of  any  share 
or  participation  in  the  invention. 

And  Mr.  Lester  testifies,  (ans.  14,  p.  25,)  '^the  combination  of 
the  various  parts  of  the  carriage  was  undoubtedly  the  invention  of 
Captain  Webber  ;  no  carriage  had  previously  combined  them  for  any 
useful  purpose.  *  *  *  *  The  carriage  as  it  is  used  now,  as  I  am  in- 
formed, in  the  United  States  service,  was^  as  a  whole  carriage,  in- 
vented by  Captain  Webber,  &c." 

That  the  invention  was  patentable  is  distinctly  stated.  Mr.  Cooper, 
fans.  53d,  pp.  41,  42:^  ^*  There  are  several  distinct  devices  in  the 
Webber  carriage,  each  of  which  I  consider  patentable.  Ist.  The 
method  of  guiding  the  carriage  upon  chassis.  2d.  The  method  of  sup- 
porting the  chassis.  3d.  The  method  of  diminishing  the  recoil  and 
the  facilitating  the  running  of  the  gun  into  battery.  I  am  also  of 
opinion  that  were  these  elements  old,  Webber  would  still  be  entitled 
to  a  patent  for  his  carriage  so  constructed  as  to  enable  him  to  embody 
in  one  all  these  desirable  features." 

54th  ans.  '^  The  new  and  desirable  effects  produced  by  this  combi- 
nation may  be  said  to  be  the  hitting  of  the  bull's  eye.  The  one  de- 
vice adjusts  the  fire  in  the  horizontal  field,  the  other  in  the  vertical 
field  ;  the  intersection  of  the  two  passes  through  the  centre  of  the 
bull's  eye.  To  adjust  in  either  one  or  the  other  field,  would  not  ac- 
complish the  end  to  be  attained.  But  by  means  of  the  combination 
the  end  is  obtained." 

65th  int.  Whether  or  not  said  co^lbination,  assuming  it  to  have 
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"been  first  made  by  said  Webber,  was  per  ee  a  patentable  improve- 
ment  on  other  gun  carriages?  if  yea,  state  why.  (p.  42.) 

Ads.  It  was,  and  for  the  reasons  stated. 

And  Mr.  Lester  states  (p.  25,  ans.  14)  that  the  carriage  was  patent- 
able when  Captain  Webber  invented  it,  *^  because  the  construction  was 
novel,  the  combination  new^  and  it  obtains  satisfactory  results  not  be- 
fore obtained." 

This  testimony,  that  the  invention  was  patentable,  with  the  reasons 
given,  involves  the  points  of  originality  and  utility ;  and  the  testi- 
mony of  the  deponents  is  entitled  to  consideration  from  their  experi- 
ence in  the  very  subject  matter.  In  answer  to  interrogatories  Mr. 
Ciooper  says,  (ans.  4th :)  '^  From  the  years  1848  to  1852, 1  was  in  the 
examining  corps  of  the  Patent  Office  as  principal  examiner.  I  inves- 
tigated  all  claims  to  letters  patent  for  improvements  in  fire-arms,  gun 
carriages,  &c.,  and  it  was  on  my  report  that  the  patents  were  granted 
or  refused  therefor."  And  he  states  in  his  6th  ans. :  *^  I  was  employed 
to  try  experiments  (at  Fort  Washington)  of  the  United  States  Engi- 
neer department  preparatory  to  the  choice  of  the  gun  platform  now  in 
use  for  barbette  guns.  These  experiments  involved  the  practical  use 
of  these  carriages  through  a  series  of  years,  and  required  a  careful  at- 
tention to  all  their  exigencies." 

Mr.  Brown  says,  (ans.  27  :)  *'  I  am  employed  at  the  U.  S.  Water- 
town  arsenal  as  foreman  in  the  carriage  shop.  I  have  been  so  em- 
ployed for  eleven  years. 

Mr,  Lester  says,  (ans.  4th,  p.  21 :)  **  I  have  been  engaged  in  the 
manufacture  of  machinery  since  the  year  1814, 1  think  it  was.  I  have 
invented  and  patented  several  machines,  nail  machines  and  water 
wheels,  and  also  I  have  invent^  and  patented  the  pendulum  or  oscil- 
lating steam  engine  used  by  the  United  States  government  at  the  navy 
yards  at  Charleston  and  Gosport.  I  have  since  the  year  1835  been 
engaged  with  Cyrus  Alger,  of  the  South  Boston  Company,  in  draft- 
ing and  superintending  the  making  of  models,  drawings,  &c.,  of  vari- 
ous machines  and  structures,  ♦  *  *  *  j  Yiayq  also  drafted  and 
modelled  guns  and  gun  carriages  in  their  employment ;  the  pattern  of 
the  12-inch  columbiad,  cast,  I  think,  in  1846,  was  got  up  by  me  as 
superintendent." 

On  the  evidence  we  thiuk  the  carriage  in  question  was  invented  by 
Captain  Webber,  and  was  a  new,  useful,  and  patentable  invention. 

It  has  been  shown  by  the  extracts  from  the  letters  of  Colonel  Craig, 
chief  of  the  Ordnance  department,  cited,  that  the  United  States  used 
this  carriage  and  made  190  of  them.  And  Mr.  Brown  testifies  that 
one  hundred  and  seven  of  them  were  made  at  Watertown,  for  differ- 
ent ordnance,  (ans.  20th,  p.  29,)  and  that  drawings  were  ordered  at 
Watertown  by  the  Ordnance  department,  for  Watervliet  arsenal,  and 
there  were  sent,  and  subsequently  a  carriage  also  was  sent  to  that 
arsenal. 

This  evidence  proves  that  the  United  States  used  the  carriage  in- 
ventoil  by  Captain  Webber,  from  about  1846  to  aboat  1858. 

But  Captain  Webber  did  not  take  out  a  patent  for  his  invention, 
and  on  this  subject  the  petition  avers  ^^  that  the  said  John  Webber 
did  not  apply  for  such  patent^olely  becmose  he  labored  under  a  mis- 
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taken  belief  that  it  was  his  duty,  as  a  person  employed  by  the  United 
States,  to  devote  all  his  energy  and  all  his  ability,  of  whatever  kind, 
to  the  benefit  of  its  service,  although  your  petitioner  doth  insist  that 
it  is  not  and  never  was  a  part  of  the  duty  of  a  military  storekeeper  to 
invent  machines  of  any  description  for  the  j|enefit  of  government ;  and 
that  by  reason  of  such  mistaken  idea,  the  said  John  A.  Webber  can- 
not be  deemed  to  Jiave  intended  to  abandon,  and  that  he  did  not  in 
fact  abandon,  to  the  public  the  aforesaid  patentable  inventions  of  im- 
provements in  gun  carriages."  (pp.  5th  &  6th.) 

That  Captain  Webber  had  a  right  to  take  out  a  patent  for  his  in- 
vention, which  would  have  secured  him  his  rights  as  inventor, 
against  the  United  States  as  well  as  against  individuals,  is  certainly 
true.  But  we  think  the  evidence  does  not  support  the  suggestion  that 
he  was  mistaken  as  to,  or  ignorant  of,  his  rights.  The  whole  testi- 
mony on  this  point  is  the  statement  of  Mr.  Charles  Hickling,  a  depo- 
nent for  the  petitioner.  He  states,  (ans.  11th,  p.  9:)  '^  Several 
years  before  his  (Captain  Webber's)  deaths  I  knew  that  he  had  in- 
vented a  gun  carriage,  about  which  I  often  conversed  with  him."  * 
*  *  "I  repeatedly  urged  him  to  procure  a  patent  upoa  it  for  his 
own  benefit ;  his  reply  was  that  he  was  an  officer  of  the  United  States 
government,  and  in  its  pay,  and  he  declined  for  that  reason  to  take 
out  a  patent." 

This,  we  think,  is  as  attributable  to  a  very  scrupulous  and  self- 
eacrificing  delicacy  as  to  any  mistake  or  ignorance  of  his  legal  rights, 
that  therefore  it  does  not  prove  the  latter  ;  and  then  the  facts  merely 
are,  that  Captain  Webber  invented  a  patentable  gun  carriage  and  per- 
mitted the  United  States  to  use  his  invention  for  eight  or  nine  years, 
without  claim  by  him,  and  declined  to  take  out  a  patent' therefor. 

No  legal  claim  can  be  founded  on  the  use  of  an  invention  not  pat- 
ented, and  the  petitioners,  therefore,  have  no  lesal  claim  against  the 
United  States.  This  is  admitted  by  the  counsel  for  the  petitioner, 
who  desires  only  that  the  facts  of  the  case  may  be  stated  and  trans- 
mitted to  Congress. 

We  are  of  opinion  that  the  petitioner  is  not  entitled  to  relief  in  this 
court. 


a 
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J.  EDDY'S  HEIBS. 


Hakb  1,  I8<0.— Beported  from  the  Court  of  Cloimg ;  committed  to  a  Committee  of 

the  Whole  Hooae,  and  ordered  to  be  printed . 


Thb  Court  of  Claims  submitted  the  following 

REPORT. 

Tb  the  honorable  the  Senate  and  House  of  SepreaentcUivea  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JO»HUA  EDDY'S  HEIRS  vs,  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  received  from  the  House  of  Representa- 
tives under  the  resolution  of  the  21st  of  February,  1856,  used  in  the 
case  and  returned  to  that  House. 

3.  Brief  and  argument  of  claimants. 
i.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

Fl.  b  1  *®*^  ^^  ^^^  ^^^^'  **  Washington,  this  first  day  of  March, 
'■ '   *-*  A.  D.  1860. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  Court  of  Claims  cf  the  United  States. 

The  undersigned,  sons  and  heirs  at  law  of  Captain  Joshua  Eddy 
late  of  the  army  of  the  revolution,  continental  line,  residents  in  Mid- 
dleborough,  Massachusetts,  claim  as  due  from  the  United  States  to 
Captain  Joshua  Eddy,  at  the  time  of  his  decease,  e^full  year' spay  and 
interest,  to  which  he  was  entitled  as  a  supernumerary  officer  on  the 
new  arrangement  of  the  army,  by  virtue  of  a  resolve  of  Congress 
passed  November,  1778.  They  claim  also  a  balance  due  him  at  that 
time  for  actual  service  and  the  interest  of  the  same. 

That  he  was  a  supernumerary,  and  entitled  under  that  resolve  suf- 
ficiently appears  by  the  accompanying  paper  marked  A,  expressly  so 
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declaring,  and  that  the  same  is  not  credited  in  his  account  on  the  rev- 
olutionary ledger,  appears  by  the  statement  of  the  Hon.  A.  Hale,  paper 
C.  That  a  balance  is  due  Captain  Eddy  for  services,  appears  by  the 
examination  of  Mr.  Hale  (representative)  of  the  books  in  the  office, 
in  the  presence  of  Mr.  Hagner,  the  clerk,  as  by  a  letter  of  Mr.  Hale 
to  the  undersigned  in  1847,  marked  E. 

Our  father  served  in  the  revolutionary  army  four  campaigns,  at  first 
as  lieutenant,  and  in  1777  and  1778  as  captain.  In  1778,  October, 
he  received  an  indefiinite  furlough,  by  order  of  Gen.  Washington,  and 
afterwards,  on  his  own  request,  became  a  supernumerary,  as  before 
mentioned.  These  facts  have  been  several  times  verified  in  the  Pen- 
sion Office,  and  before  several  committees  of  Congress  ;  in  June,  1819, 
and  August,  1832,  in  the  Pension  Office,  and  in  1849  and  1850^  before 
the  Committee  on  Revolutionary  Clf^ims,  when  bills  in  favor  of  the 
claims  were  reported,  and  in  1849  passed  the  House. 

On  being  intormed  of  the  pension  bill  of  1818,  our  father  promptly 
said  ''  I  have  never  received  my  extra  pay,  my  commutation."  One 
of  us  forthwith  drew  a  petition  to  Congress,  without  rightly  appre- 
hending his  claims,  praying  for  the  payment  of  his  commutation.  Oar 
representative,  Mr.  Sampson,  to  whom  the  petition  was  transmitted, 
informed  us  that  there  was  no  resolve  under  which  he  was  entitled  to 
commutation  or  extra  pay,  and  he  had  consented  to  a  withdrawal  of 
the  petition,  and  filed  the  petition  in  the  Pension  Office.  This  was 
June,  1819. 

It  seems  no  very  diligent  search  was  made.  Our  first  knowledge 
of  the  resolve  of  1778  was  in  1845,  when  we  preferred  our  petition 
for  the  year's  pay.  It  was  transmitted  to  Mr.  Hale,  then  our  represen- 
tative, and  on  applying  to  Mr.  Edwards  at  the  Pension  Office,  for  in- 
formation, the  answer  was  that  ^^  he  (our  father)  did  not  become  a 
supernumerary."  But  on  pressing  a  diligent  search,  it  soon  appeared 
that  he  waSy  and  had  land  granted  as  such.    (See  papers  A  and  D.) 

A  bill  was  reported  by  the  Committee  on  Revolutionary  Claims, 
and  passed  the  House,  and  came  up  in  the  Senate,  in  February, 
1849,  was  postponed  for  a  few  days,  and  was  not  afterwards  reached. 
(See  Mr.  Hale's  letter  marked  E.) 

In  1850  we  preferred  a  petition  for  the  same  object,  and  Hon.  Mr. 
Fowler,  our  representative,  got  it  committed  to  the  Committee  on 
Bevolutionary  Claims.  He  wrote  us  that  he  caused  all  the  papers, 
including  the  petition  and  report  of  1819,  to  be  laid  before  the  com- 
mittee ;  that  they  were  unanimous  in  favor  of  the  claim,  and  had 
brought  in  a  bill  accordingly.  In  May,  1851,  he  wrote  us  that  the 
bill  had  not  been  reached  during  the  session.  (Paper  F.)  Since  his 
decease,  we  have  not  again  moved  the  matter  in  Congress,  and  are 
happy  that  the  claim  is  now  before  a  tribunal  which  does  not  call  for 
ten  years'  attention,  and  where  right  and  justice  may  be  speedily 
obtained. 

We  might  mention  the  retired  condition  of  our  fatheri  and  indeed 
of  ourselves,  in  explanation  of  want  of  early  information  of  the  re- 
solve, the  embarrassed  condition  of  the  finances  after  the  war,  when 
the  patriots  of  the  revolution  were  in  no  special  favor,  until  the  time 
of  the  first  pension  law;  but,  whatever  may  have  been  the  reason,  we 
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have  the  strongest  assurance  that  he  never  received  his  year's  pay 
under  the  resolve  of  1778^  and  that  a  balance  is  due  to  him  for  services 
after  he  obtained  his  furlough.  He  deceased  in  May,  1833,  aged  85. 
A  speculator  told  him  in  1794  that  he  was  entitled  to  land,  and  he 
assigned  him  the  claim  for  a  trifle. 

JOSHUA  EDDY. 

ZECHARIAH  EDDY. 

NATHANIEL  EDDY. 

WILLIAM  S.  EDDY. 

County  of  Flymouth,  Slate  of  Massachusetts  : 

Februart,  23,  1856. — Then  Zechariah  Eddy,  above  named,  made 
oath  to  the  truth  of  the  facts  contained  in  the  foregoing  petition,  be- 
fore me 

AUGUSTUS  H.  SAULE, 

Justice  of  the  Peace, 


Commissioner  of  Pensions  to  Mr.  Hale, 

Pension  Office,  December  19,  1846. 

Sir  :  I  herewith  return  the  letters  which  you  left  here  in  the  case  of 
Joshua  Eddy,  deceased,  and  have  the  honor  to  inform  you  that  the 
records  and  papers  on  our  files  show  that  he  retired  from  the  service 
on  the  the  15th  of  October,  1778.  As  he  did  not  serve  till  the 
close  of  the  war,  or  become  supernumerary,  he  acquired  no  right 
whatever  to  commutation,  bounty  land,  or  the  benefits  of  the  act  of 
May  15,  1828,  at  $480  per  annum. 

The  pension  which  he  received  under  the  law  of  March  18,  1818, 
and  which  his  widow  was  allowed  under  the  act  of  June  7,  1832,  to 
the  day  of  her  death,  is  all  that  was  due  on  account  of  his  revolu- 
tionary service. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

J.  L.  EDWARDS. 

Hon.  A.  Hale,  Hottse  of  Representatives, 


Commissioner  of  Pensions  to  Mr,  note. 

Pension  Office,  January  28,  1847. 

Sir  :  I  herewith  return  the  letter  of  Mr.  Eddy,  and  have  the  honor 
to  state,  that  on  a  further  examination  in  the  case  of  Joshua  Eddy, 
1  find  that  he  became  a  deranged  officer  on  the  15th  of  October,  1778; 
and,  as  such,  was  entitled  to  bounty  land,  and  one  year's  extra  pay. 
A  bounty  land  warrant.  No.  656,  for  300  acres,  was  issued  to  his 
asjignee,  Samuel  Emery,  on  the  4th  of  November,  1794.  For  infor- 
mation relative  to  the  extra  pay,  I  would  respectfully  refer  you  to  the 
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Third  Auditor ^  as  the  hooks  of  this  office  do  not  show  whether  it  was 
paid  or  not. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

J.  L,  EDWARDS. 

Hon.  A.  Halb,  H&use  of  Representativea. 


Certificate  from  Pension  Office. 

War  Departbobnt, 
Bounty  Land  Office^  February  18, 1829. 

By  the  records  of  this  office,  it  appears  that  warrant  No.  656,  issued 
on  the  4th  of  November,  1794,  for  300  acres,  to  Samuel  Emery,  as 
assignee  of  Joshua  Eddy,  a  captain  of  the  Massachusetts  line,  for  his 
bounty  land. 

ROBERT  TAYLOR. 

It  appears  by  the  return  of  officers  in  this  office,  that  Capt.  Joshua 
Eddy  became  a  supernumerary  the  15th  of  October,  1778,  and  thereby 
he  became  entitled  to  bounty  land. 

ROBERT  TAYLOR. 

February  21, 1829. 

Pension  Ofvicb,  March  18,  1850. 

I  hereby  certify  that  the  above  is  truly  copied  from  the  original 
upon  file  in  this  office. 

J.  L.  EDWARDS, 
Comtnissioner  of  Pensions. 


Third  Auditor  to  Eon.  D.  P,  King. 

Treasurt  Department, 
Third  Auditor's  Office^  December  27,  1847. 

Sir  :  I  have  had  the  honor  to  receive  your  letter  of  the  24th  inst. , 
in  which  you  ask  ^'  to  be  furnished,  for  the  use  of  the  Committee  on 
Revolutionary  Claims,  with  a,  transcript  of  the  account  of  Joshua 
Eddy,  who  was  a  captain  in  the  army  of  the  revolution,  as  it  appears 
upon  the  books  in  your  office." 

Also  '*  any  information  to  be  found  there  tending  to  show  whether 
said  Eddy  has  received  the  year's  extra  pay  to  which  he  was  entitled 
as  a  deranged  officer  or  not." 

I  send  herewith  a  transcript  of  an  account  of  Captain  Joshua  Eddy. 
The  very  imperfect  state  of  the  revolutionary  records  in  this  office 
prevents  me  from  ascertaining  how  or  when  this  account  was  settled. 

In  reply  to  your  inquiry  I  have  to  state  that  there  are  no  means  in 
this  office  of  ascertaining  at  this  late  day  whether  Captain  Eddy  re- 
ceived the  year's  pay  that  he  became  entitled  to  as  a  supernumerary 
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officer.  The  resolve  of  Congress  making  this  grant,  directed  that 
payment  thereof  should  be  made  bj  the  paymasters  of  the  respective 
regiments.  The  rolls  of  these  paymasters  are  believed  to  be  no  longer 
Id  existence,  having  been  destroyed  in  the  burning  of  the  public 
buildings.  Captain  Eddy  received  the  land  to  which  he  became  entitled, 
and  the  inference  would  seem  to  be,  that  he  received  the  other  portion 
of  the  grant  to  which  he  became  entitled. 

With  great  respect,  your  most  obedient  servant, 

PETER  HAGNER,  Auditor. 

Hod.  Daniel  P.  King, 
Chairman  Com.  on  Rev'y  Claims ^  House  of  Reps. 


Affidavit  of  Z.  Eddy. 

I,  Zechariah  Eddy,  of  the  town  of  Middleboro'  and  county  of  Ply- 
mouth, Massachusetts,  counsellor  at  law,  do  testify  and  say  that  I  am 
sixty-seven  years  of  age;  that  Joshua  Eddy,  captain  in  the  army  of 
the  revolution,  was  my  father,  and  died  in  the  year  1833,  aged  eighty- 
fire  years  ;  that  he  received  a  pension  as  such  captain  under  the  law 
of  Congress  of  1818,  for  a  short  time,  and  afterwards  pay  under  the 
law  of  1832,  until  his  death  ;  that  I  remember  a  person,  whose  name 
it  seems  to  me  was  Emory,  called  upon  him  not  long  after  the  news 
of  the  defeat  of  our  army^  under  General  St.  Clair,  by  the  Indians, 
and  told  him  he,  as  a  deranged  officer,  was  entitled  to  lands,  which 
appeared  to  be  news  to  my  father,  and  he  sold  him  the  right ;  that 
early  in  the  year  1818,  on  hearing  that  Congress  was  moving  in  favor 
of  the  surviving  officers  and  soldiers  of  the  revolution,  my  said  father 
told  me  ^^he  bad  not  received  his  commutation,"  and  I  forthwith 
drew  a  petition  to  Congress  stating  his  services,  and  praying  that  he 
might  receive  it;  and  also  for  other  lands  which  he  said  he  had  been 
told  he  was  entitled  to.  I  did  not  then  know  that  there  was  any  law 
or  resolve  by  which  he  was  entitled  to  any  **  commutation,"  nor  of 
&uy  resolve  applicable  to  deranged  officers.  I  had  heard  that  certain 
officers  received  a  '^  commutation,"  and  I  have  no  reason  to  think  he 
had  heard  anything  more ;  that  he  signed  the  petition,  and  I  sent  it 
to  Mr.  Sampson,  the  representative  to  Congress  from  this  district, 
and  received  a  letter  from  him  acknowledging  the  receipt  of  it ;  that 
Baid  Sampson  afterwards  copied  out  certain  resolves  on  the  subject  of 
Wf  pay  and  commutation  for  the  officers  of  the  army,  and  sent  them 
to  me,  saying  that  there  were  no  others,  and  that  my  father  was  not 
entitled  under  them;  that  I  thereupon  directed  him  to  file  the  petition 
and  papers  in  the  Pension  Office,  and  January  8,  1819,  he  wrote  me 
that  he  had  filed  them  according  to  my  direction.  About  two  years 
ago,  a  friend,  who  knew  of  my  father's  services,  wrote  me  that  he 
^as  entitled  to  a  year's  pay,  as  a  deranged  officer,  in  November, 
1778,  and,  after  inquiry  on  the  subject,  the  present  petition  was  pre- 
ferred.   Father  used  the  word  ^^  commutation"  with  reference,  I  have 


6  JOSHUA  EDDT. 

no  doubt^  to  what  he  had  been  told  the  deranged  officers  were  entitled 
to.    His  petition,  in  1818,  shows  how  he  considered  it. 

ZEOHARIAH  EDDY. 

Commonwealth  of  Massachusetts,  PlymoiUh  County ^  Aprils  1848 : 

Then  the  above  named  Zechariah  Eddy  signed  and  made  oath  to 
the  above  affidavit. 

ELIAB  WARD,  Justice  of  the  Peace. 


Affidavit  of  Joshua  Eddy, 


I,  Joshna  Eddy,  of  Middleborongh ,  Massachusetts,  testify  and  say, 
that  I  am  sixty-nine  years  of  age,  being  the  eldest  of  the  children  of 
Joshua  Eddy,  deceased,  late  captain  in  the  army  of  the  revolution ; 
that  I  remember  a  man  (I  think  his  name  was  Emery)  called  on  my 
said  father  to  buy  some  land,  which  he  said  he  was  entitled  to  as  a 
captain  in  the  army.  The  claim  appeared  to  be  new  to  father,  but, 
for  a  small  sum,  I  understood  he  sold  him  his  right.  I  should  think 
I  was  then  sixteen  years  of  age. 

Early  in  the  year  1818,  when  a  movement  was  made  in  Congress 
in  favor  of  the  officers  and  soldiers  of  the  revolutionary  army,  I  heard 
father  say  '^he  had  never  received  his  commutation,"  and  I  under- 
stood he  got  my  brother,  Z.  Eddy,  to  write  a  petition  to  Congress  to 
obtain  it ;  I  understood  our  representative  wrote  back  that  there  was 
no  law  or  resolve  applicable  to  his  case.  I  knew  nothing  of  the  laws 
or  resolves  of  Congress  on  the  subject,  nor  have  I  reason  to  believe 
that  father  knew  anything  of  them,  except  that  he  had  heard  the 
officers  were  entitled  to  a  ^'  commutation." 

My  father  received  pay  as  a  captain  under  the  law  of  1832  until  his 
death  in  1833,  after  which  time  my  mother,  Lydia  Eddy,  received  it 
until  her  death  in  1838. 

I  signed  the  present  petition  on  being  informed  that  there  was  a 
resolve  in  favor  of  the  deranged  officers  of  the  army. 

Father  used  the  word  '^  commutation;"  1  have  no  doubt  he  referred 
to  what  he  had  heard  of  his  being  entitled  to  a  year's  pay  as  a  de- 
ranged officer.  I  think  his  petition  to  Congress  at  that  time  shows 
that  he  so  viewed  it. 

JOSHUA  EDDY. 

Commonwealth  of  Massachusetts,  Plymouth  County ,  March^  1848 : 

Then  the  above  named  Joshua  Eddy  signed  and  made  oath  to  the 
above  affidavit. 

Before  me :  PETER  H.  PEIRCE,  Justice  of  the  Peace. 


[Extract  from  Third  Auditor's  books.] 

Dr.  Capt.  Joshua  Eddy  of  Cdond  Bradley's  Connecticut  Regiment. 

1778. 

Jan.       405.  To  William  Palfry 174  50 

June.  1049.  To  Colonel  Gamaliel  Bradford , 1,000  OQ 
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1088.  To  State  of  Massachusetts 479  68 

1088.  To  Major  General  Heath 108  00 

1089.  To  the  United  States 21  00 

1223.  To  the  State  of  Massachusetts 160  00 

$1,943  08 
Cr.      1090.  By  the  United  States 2,723  30 

$780  22 
Extract  from  ledger  B.  in  Third  Auditor's  office. 


IN  THE  COURT  OF  CLAIMS. 

No.  525. 

Joshua  Eddt's  Heibs  v%.  Thb  United  States, 
final  brief  of  thb  claimants. 

We  are  surprised  that  the  statnte  har  should  still  he  insisted  on 
against  the  claim.  It  has  been  reported  on  favorably  by  several  com- 
mittees, both  of  the  Senate  and  House,  and  once  passed  the  House,  and 
nothing  said  about  this  bar;  and  we  cannot  think  Congress  are  dis- 
posed to  interpose  it  against  a  revolutionary  claim  well  supported  by 
the  evidence. 

So,  also,  in  respect  to  the  presumption  of  payment.  The  Solicitor 
says  there  '^  is  not  a  particle  of  evidence  to  rebut  that  presumption." 
Bat  certainly  the  committees  and  House  must  have  viewed  the  matter 
in  a  diflTerent  point  of  light;  for  without  any  evidence  but  the  papers 
iroDi  the  offices  and  bureaus,  they  sustained  the  claim,  even  without 
anj  argument  to  enforce  it.  It  seems  to  us  there  is  everything  to  re- 
but such  a  presumption  which  the  nature  of  the  claim  admits  of. 
We  will  suggest  some  particulars.  Captain  Eddy  left  the  army  on 
the  death  of  his  father,  before  any  resolve  was  passed  in  favor  of  the 
deranged  officers,  and  before  the  new  arragement  of  the  army^  on  an 
indefinite  furlough  specially  granted  by  General  Washington,  not  ex- 
pecting to  return.  His  home  was  in  a  retired  country  place,  far  re- 
moved from  the  army  and  from  the  seat  of  government.  There  were 
no  mails  or  newspapers  in  his  region.  It  was  manifestly  unknown 
to  him  that  the  resolve  granting  the  year's  extra  pay  had  passed  Con- 
gress, and  so  little  money  was  in  the  treasury  that  the  whole  army  were 
lor  a  long  time  without  pay.  When  (1818)  that  army  came  into  favora- 
hle  remembrance,  he  first  heard  that  some  special  provision  had  been 
of  old  resolved  upon  by  Congress,  and  he  forthwith  (without  knowing 
what  that  provision  was)  preferred  his  petition  for  his  commutation,  or 
whatever  that  provision  might  be,  and  our  representative  made  search 
and  reported  to  him  that  there  was  no  resolve  under  which  he  could 
claim,  and  he  died  in  the  belief  that  there  was  none.  When  wt  after- 
wards were  better  informed^  and  preferred  our  petition.  Commissioner 
Edwards  made  the  same  report,  as  the  evidence  shows,  that  is  to  say, 
thatour  father  was  not  a  derangedofficer .  Here  is  certainly  some  dfltycnoe. 
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Is  not  an  account  on  the  revolutionary  ledger  some  presumption  of 
non-payment  ?  There  is  the  account — it  probably  induaea  in  the  credit 
the  year* 8  pay  under  the  resolve  and  hia  wages  from  June  to  October. 
Can  any  man  say  with  reason  '^  this  is  no  presumption  of  non-pay- 
ment?" A  presumption  may  be  rebutted  by  any  kind  of  evidence^ 
but  here  is  evidence  of  the  most  stringent  kind.  That  the  loose  man- 
ner of  keeping  accounts  and  of  calling  their  agents  to  account  may 
operate  very  inconveniently  to  the  government,  (if  such  were  the  case, 
and  as  to  which  we  know  nothing,)  is  no  satisfactory  answer,  and  it 
seems  to  us  a  party  must  be  put  to  great  straits  to  allege  it.  There  it 
is — this  whole  claim  stands  credited  on  the  defendant's  bookSj  made 
earlier  or  later — there  it  is  ;  and  the  claim  was  not  made  because  it 
was  there.  The  coincidence  is  striking,  and  goes  far,  we  must  think, 
at  least  to  rebut  the  presumption  set  up  by  the  Solicitor. 

Then  his  (our  father's)  declaration,  forty  years  ago,  that  ^^he  had 
not  received  his  commutation" — it  is  said  *^  this  was  not  commuta- 
tion." But  it  must  be  considered  that  these  distinctions  were  not 
known  to  retired  people  in  the  country  as  they  are  known  to  people 
who  see  the  courts  ;  it  was  merely  known  to  him  that  there  was  a  pub- 
lic provision  in  which  he  was  interested.  We  ourselves  were  forty 
years  of  age  and  knew  nothing  of  the  distinction. 

As  to  Colonel  Bradford,  our  father  received  a  special  furlough, 
granting  him  leave  to  return  to  his  friends  for  an  indefinite  length  of 
time,  and  had  no  other  discharge,  and  was  not  present  at  the  new  ar- 
rangement of  the  army  ;  and  we  think  he  never  saw  the  colonel  after- 
wards, and  we  never  heard  his  name  mentioned  till  our  father  applied 
for  a  pension.  We  have  no  reason  to  believe,  nor  do  we  think  our 
father  had,  that  there  were  any  funds  in  his  hands  for  paying  the  de- 
ranged officers,  and  it  is  pretty  well  known  that  public  funds  were 
then  scarce,  and  continued  so  for  a  long  time,  and  this  statute  bar  \7as 
early  interposed  against  all  similar  claims,  as  we  know  was  the  case  in 
respect  to  General  Hamilton's  widow,  though  she  was  afterwards  paid. 

This  case  is  no  'pretence :  it  has  not  been  blown  up  by  the  aid  of 
counsel,  or  witnesses  suborned.  It  is  left  to  speak  for  itself  from  the 
official  files. 

JOSHUA  EDDY. 
ZECARIAH  EDDY. 
NATHA'L  EDDY, 
For  himself  and  Wm.  8.  Eddy. 


IN  THE  COURT  OF  CLAIMS. 

No.  525. 

Beprbbentatives  of  Joshua  Eddt  vs.  thb  Ukitbd  States. 

Argument  of  the  Claimant. 

We  have  received  copies  of  papers  which  are  said  to  have  been  '*'ad- 
mitted  in  evidence  by  the  Solicitor,"  with  information  that  he  would 
proceed  to  the  trial  immediately ^  and  it  seems  we  are  finally  to  add 


JOSHUA  SDDT.  9 

all  we  have  further  to  say.  We  had  supposed  the  court  would  look 
into  some  other  papers  than  those  which  were  printed  and  sent  us  ;  as 
the  several  reports  of  the  committees  of  the  House,  and  the  communi- 
cations of  Mr.  Hale,  referred  to  in  the  petition,  especially,  we  suppos- 
ed, ih^  furlough  which  our  father  received  on  leaving  the  army,  which 
we  enclosed  in  the  petition  for  a  pension  under  the  law  of  1818.  That 
furlough  was  signed  by  Adjutant  General  Scammen,  by  special  direc- 
tion of  Gen.  Washington,  in  October,  1778,  which  gave  him  general 
permission  to  return  to  his  family,  in  Massachusetts,  and  he  did  so 
return^  and  did  not  again  visit  the  army,  and  we  do  not  think  he  ever 
after  saw  any  paymaster,  either  of  the  regiment  or  the  treasury. 

The  letter  of  Mr.  Edwards,  January  28, 1847,  shows  that  our  father 
was  entitled  to  receive  the  year's  extra  pay  under  the  resolve.  The 
letter  of  Mr.  Hagner,  Auditor,  shows  the  amount  of  debit  and  credit 
on  the  books  of  the  United  States,  from  which  it  appears  that  seven 
hundred  and  eighty-one  dollars  and  twenty-two  cents  is  the  sum  due 
our  father  on  those  books.  There  are  no  particulars  given  in  the 
credit  set  to  his  account.  Whether  it  included  the  year's  pay,  which 
was  to  be  allowed  under  the  resolve  or  not  does  not  appear.  But 
that  it  must  have  included  his  wages,  after  receiving  his  furlough,  and 
until  his  discharge,  is  very  probable,  as  he  was  entitled  to  them,  al- 
though not  aware  of  it  himself.  But  there  it  stands  on  the  depart- 
ment's OWN  BOOKS,  and  there  is  nothing  to  repel  the  idea  of  payment, 
except  the  long  time  that  payment  has  been  withheld  ;  and  the  court 
will  consider  that  that  time  may  well  give  expectation  of  interest. 

It  was  suggested  to  us  that  the  statutes  of  limitations  barred  the 
claim,  and  we  have  already  said  all  we  propose  to  say  on  that  subject, 
presuming  that  a  proper  senne  of  justice  would  dictate  the  payment  of 
a  demand  clearly  established,  and  that  such  had  been  the  practice  in 
Congress. 

It  was  suggested  also  that  the  lapse  of  so  many  years  would  raise  a 
presumption  of  payment,  unless  some  reason  therefor  should  be  as- 
signed. Our  memory  goes  back  to  the  close  of  the  revolutionary  war, 
and  we  always  lived  either  in  the  house  with  our  father,  or  next  door 
neighbors^  and  have  the  utmost  cofidence  that  he  never  received  a  dol- 
lar from  the  United  States,  after  his  return  to  his  family  under  his  fur- 
lough. His  life  was  very  retired,  and  for  a  great  many  years  after  the 
war  there  was  no  mail  route  within  a  dozen  miles  of  him,  and  we 
think  no  post  olHce  near  him  until  his  decease.  We  never  heard  him 
speak  of  any  claim  under  any  resolve  of  Congress  until  1818-'19, 
when,  on  finding  his  right  to  a  pension,  he  said  he  had  ''never  re- 
ceived his  commutation."  On  preferring  his  petition  therefor,  our 
representative  wrote  us  as  statea  in  our  affidavits^'*'  and  neither  our 
father  nor  ourselves  knew  of  the  resolve  of  1778,  until  a  friend  inform- 
ed us  of  it  in  1845,  whereupon  our  petition  was  presented  to  Congress 
in  1846  by  Mr.  Hale,  to  whom  we  enclosed  the  said  letter  of  Mr. 
Sampson,  to  account  for  the  delay.  So  here  is  twelve  or  more  years 
of  delay,  with  a  favorable  report  of  committee  after  committee,  and 
one  vote  of  the  house  in  our  favor. 

[F^  — .*'iio  law  or  rcBolve  appUcable  to  his  case."] 
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The  chance  of  getting  anything  out  of  the  treasury  for  many  years 
after  the  war,  the  court  knows,  was  very  small,  and  the  officers  and 
soldiers  were  in  no  very  good  repute  until  another  tug  of  war  was  had 
in  1812.  The  result  of  Mr.  Sampson's  researches  is  not  very  strange. 
Mr.  Edwards,  on  his  first  examination,  came  to  the  same  result.  (See 
his  letter  of  1846.)  Mr.  Sampson  had  deceased  before  this  time. 
Mr.  Hale  is  living,  and,  if  nesessary,  his  letters  can  be  verified. 

Candor  would  seem  to  call  upon  us  to  admit  that  we  consider  the 
extra  year's  pay  included  in  the  credit  of  two  thousand  seven  hundred 
and  twenty-three  dollars  and  thirty  cents,  entered  on  the  books  to  the 
credit  of  our  father ;  if  so,  we  appeal  to  the  court  that  it  removes  all 
presumption  of  payment. 

JOSHUA  EDDY. 
ZECHARIAH  EDDY, 
For  themselves  and  the  other 
BqpresentcUives  of  Joshua  Eddx/j  deceased. 
MiDDLBBOROUGH,  Mass.,  March  9,  1859. 


Montgomery  Blair,  Esq.,  SolicUor. 

Mr.  Buffington,  of  the  House,  has  communicated  to  us  a  note  from 
Mr.  Huntington,  proposing  that  the  claimants  should  furnish  a  brief, 
and  then  *'he  will  submit  a  brief  which  will  show  the  precise  difficul- 
ties of  the  case." 

We  are  in  the  condition  of  the  knife  grinder's  story :  "Gk>d  bless 
you,  we  have  none  to  tell,  sir."  Our  case  is  stated  with  precision  in 
our  petition,  and  Mr.  Buffington  kindly  ofiered  to  present  it,  through, 
the  clerk,  with  the  papers  and  documents  which  are  therein  referred. 
We  employed  no  counsel  either  before  the  committees  of  Congress, 
(House  or  Senate,)  relying  entirely  on  the  justice  of  the  claim.  The 
counsel  fees  would  probably  long  ago  have  twice  exceeded  the  claim.  We 
have  never  heard  of  any  objection  to  the  justice  of  it,  either  on  the  part 
of  the  committees  in  Congress  or  in  this  court.  During  the  time  the 
claim  was  before  Congress,  three  favorable  reports  have  come  into  the 
House,  and  one  in  the  Senate,  and  not  one  adverse  report ;  and  it  seems 
this  court  think  favorably  of  it,  and  that  an  opinion  in  its  favor  was 
drawn  up  by  judge  Gilchrist,  which  did  not  come  into  the  hands  of 
the  court  until  after  his  decease.  We  are  not  informed  now  that  the 
court  have  any  difficulties  about  the  case.  We  are  not  aware  that 
any  objections  to  the  justice  of  the  claim  have  been  intimated  to  Mr. 
Buffington.  It  was  suggested  to  him  that  the  petition  should  have 
been  made  by  the  admmistrator  ;  but,  as  captain  Eddy's  estate  was 
settled  by  his  heirs  among  themselves,  and  no  administration  was 
granted,  and  twenty-five  years  have  elapsed  since  his  decease,  and  as 
the  laws  of  this  State  limit  original  administration  to  twenty  years, 
the  rule  was  dispensed  with,  in  favor  of  the  justice  of  the  claim. 

It  was  afterwards  suggested  to  Mr.  Buffington  that  there  was  a  stat- 
ute bar  against  all  claims  of  the  kind.  We  were  surprised  at  this,  as 
no  such  objection  had  been  made  in  Congress,  or  by  any  of  the  com- 
mittees who  had  it  in  charge,  and  it  seems  quite  incredible  to  us  that 
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the  United  States  shonld  interpose  a  statute  bar  against  claims  admit- 
ted to  be  jost,  and  especially  this  of  oar  father's,  which  has  been  dili- 
gently prosecnted  these  forty  years.  We  have  not  these  statutes  at 
hand,  and  cannot  think  Congress  would  hold  them  up  against  a  claim 
of  the  justice  of  which  the  court  should  be  satisfied.* 

No  other  objections  have  been  made  known  to  us,  or,  as  we  think, 
to  Mr.  Buffington,  who  has  kept  us  informed  of  the  progress  of  the 
case  through  the  clerk. 

And  now,  unless  the  court  desire  it,  to  have  another  argument  as 
to  the  allowance  of  so  small  a  claim,  is  very  grievous,  and  we  may  about 
as  well  abandon  it  as  to  engage  able  counsel  to  argue  it.  But  if  you 
think  your  official  duty  requires  to  ask  for  a  rehearing,  ur  if  the  court 
order  a  new  argument^  you  are  at  liberty  to  consider  this  communica- 
tion as  a  brief  J  hvii  not  as  waiving  any  reply  which  we  may  make,  after 
receiving  an  account  of  the  brief  which  you  shall  submit ;  for  of  course 
it  will  contain  new  mattery  and  will  require  an  answer. 

If  this  is  to  be  our  brief,  please  place  it  in  the  hands  of  the  court. 
We  are  now  very  aged  and  much  desire  to  see  the  end  of  the  case. 

JOSHUA  EDDY. 
NATH.  EDDY. 
ZECHARIAH  EDDY, 
For  himself  and  WiUiam  S,  Eddy. 

East  Middleborough,  Mass.,  January  25, 1859. 


IN  THE  COURT  OF  CLAIMS. 

No.  525. 
Joshua  Eddy's  Heibs  t;^.  The  United  States. 

SOLICITOR'S  BRIEF. 

The  petitioners  claim  one  year's  pay  due  their  father  as  a  deranged 
oflScer  under  the  resolution  of  Congress  of  November  24,  1778.  (3 
Journal,  133. 

This  claim  is  barred  by  acts  of  limitation.  (See  Chamberlin's 
Beps.  vs.  The  United  States,  in  this  court.) 

But,  if  it  were  not,  the  circumstances  raise  a  presumption  of  pay- 
ment, and  not  a  particle  of  evidence  is  offered  to  rebut  that  presump- 
tion. The  claimants  show  that  Joshua  Eddy  became  entitled,  on  the 
24th  of  November,  1778,  to  receive  a  certain  amount  of  money,  and 
they  require  the  United  States  either  to  pay  the  money  or  show  that 
it  has  been  paid.  To  sustain  the  ground  on  which  this  claim  is 
rested  would  be,  in  effect,  to  compel  the  United  States  to  pay  most  of 
the  expenses  of  th%  revolution  over  again.  The  service  of  tens  of 
thousands  of  officers  and  soldiers  may  be  proved,  while  the  records  of 
the  treasury  contain  very  few,  perhaps  not  one  hundreth  or  a  thou- 

''NoTi. — ^We  recollect  that  not  long  after  the  death  of  Qeneral  Hamilton,  Mrs.  Hamilton 
petitioned  Congress  for  his  half-pay^  and  that  the  committee  reported  the  tUUuU  bar;  but 
Congress,  notwithstanding,  granted  the  prayer  of  her  petition. 
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eandtb  part,  of  the  vouchers  for  payments  made  during  the  revolution. 
Many  were  never  rendered  to  the  treasury,  and  still  more  have  been 
lost  or  destroyed  during  the  seventy-five  years  that  have  elapsed  since 
the  close  of  the  war.  In  this  case  it  was  the  duty  of  the  paymaster 
of  Bradford's. regiment  to  pay  Captain  Eddy.  His  rolls  cannot  be 
found  at  the  treasury,  and  are  believed  to  have  been  destroyed.  It 
was  the  practice  of  the  paymasters  to  pay  the  deranged  officers ;  that 
was  the  rule.  The  petitioners  seek  to  establish  an  exception.  The 
presumption  is,  thai  the  paymaster  of  Bradford's  regiment  did  what 
all  other  paymasters  did ;  that  he  acted  in  Eddy's  case  as  he  acted  in 
other  cases— that  is  to  say,  that  he  paid  Captain  Eddy  all  that  was 
due  him. 

The  only  circumstance  relied  on  to  rebut  this  presumption  is,  that 
Captain  Eddy  went  home  on  furlough  ;  and  it  is  argued  that,  being 
absent  from  the  army,  he  knew  nothing  of  the  passage  of  the  resolu- 
tion of  November  24,  1778.  But  the  same  was  the  case  with  many 
officers  included  in  the  resolution,  as  appears  from  the  provision  that 
they  are  to  be  paid  '^  from  the  time  such  officers  had  leave  of  absence 
from  the  commander-in-chief  on  this  account.  "  It  was  in  part  for 
officers  so  furloughed  that  the  resolution  was  passed  ;  and  if  Captain 
Eddy  knew  nothing  of  the  resolution  because  he  was  on  furlough, 
then  none  of  the  officers  so  furloughed  knew  anything  of  it,  and  they 
are  yet  to  be  paid. 

But  tlie  furlough  could  not  have  been  the  last  public  act  which  came 
to  Captain  Eddy's  knowledge.  That  did  not  discharge  him  finally 
from  the  army.  He  certainly  did  not  remain  during  the  remaining 
five  years  of  the  war  on  ''leave  of  absence."  He  must  have  had  notice 
in  some  form  that  he  was  out  of  service.  This  notice  he  may  have 
had  by  writing  from  the  headquarters  of  the  army  ;  or  it  may  have 
been  conveyed  to  him  by  the  resolutions  of  Congress  of  November  24, 
1778,  confirming  and  adopting  the  new  arrangement  which  had  been 
made.  But  whenever,  and  in  whatever  mode,  he  learned  that  he  was 
finally  released  from  military  service,  he  must  be  presumed  to  have 
learned  then,  and  by  the  same  mode,  the  conditions  on  which  he  was 
released. 

Captain  Eddy  lived  for  more  than  forty  years  after  the  year's  pay 
became  due  him,  yet  he  never  applied  for  it.  He  never  denied  that 
he  had  received  it.  The  expression  attributed  to  him,  and  so  much 
insisted  on,  that  ?ie  had  not  received  his  comfmUationy  cannot  refer  to 
this  claim.  The  extra  pay  was  not  commutation,  and  never  was 
known  or  called  by  that  name.  When  he  said  commutation  he  meant 
commutation,  and  did  not  say  or  mean  extra  pay. 

The  petitioners  claim  also  a  balance  standing  to  the  credit  of  Cap- 
tain Eddy  upon  a  ledger  in  the  Third  Auditor's  office.  This  claim  is 
also  barred  by  limitation. 

The  auditor,  in  a  letter  dated  December  27,  18^,  transmitting  a 
transcript  from  the  leger,  says :  ' '  The  very  imperfect  state  of  the 
revolutionary  records  prevents  me  from  ascertaining  how  or  when  this 
account  was  settled."  To  give  any  value  to  this  evidence  it  should 
be  shown  that  it  was  the  last  account  settled  between  the  parties ;  but 
the  last  date  is  June,  1778,  and  Captain  Eddy  was  in  service  four 
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months  longer.  Acconnts  mast  have  beem  subsequently  settled  with 
Oaptain  Eddy  ;  and  the  presumption  is,  that  all  items  to  his  credit 
were  carried  into  the  subsequent  settlements. 

This  ledger  does  not  purport  to  show  the  result  of  an  account  stated 
between  the  government  and  Captain  Eddy.  The  ledger  purports  to 
show  only  so  many  items  on  either  side,  not  all  the  items.  It  may 
show,  and  probably  does  show,  all  the  items  that  came  to  the  knowl- 
edge of  the  person  who  kept  the  ledger ;  but  there  is  no  reason  to 
believe  that  all  the  payments  which  were  made  to  Captain  Eddy  came 
upon  that  ledger.  Indeed,  we  know  they  did  not ;  for  Captain  Eddy 
was  paid  at  least  to  the  15th  of  October,  1778,  and  the  ledger  shows 
no  entry  later  than  June,  1778. 

In  fact,  it  has  been  abundantly  disclosed  in  trials  in  this  court 
that  these  ledgers  are  utterly  unreliable.  They  are  not  contempora- 
neous records.  They  are  not  books  kept  during  the  revolution,  but 
were  made  up  some  years  after  the  war  in  pursuance  of  a  design, 
which  was  never  effected,  to  analyze  and  arrange  the  great  mass  of 
revolutionary  accounts  settled  by  paymasters,  commissioners,  and 
others.  The  plan  seems  to  have  been  to  state  an  account  with  every 
person  who  had  received  or  had  made  payments  or  advances  from  or 
to  the  United  States  ;  but  as  advances  were  received  from  many  per- 
sons and  payments  made  to  many  others,  it  followed  that  if  any  re- 
turns were  deficient  the  account  might  be  imperfect ;  and  such  is  the 
fact.  The  accounts  on  these  ledgers  are  mere  fragments,  and  this  court 
has  refused  to  consider  them  as  evidence  of  debt  against  the  United 
States.  (See  Oreer's  Adm.  vs.  The  United  States.)  There  is  in  the 
Register's  office  a  series  of  books  recording  accounts  settled  by  the 
proper  officers  of  the  treasury  from  the  revolution  to  the  present  time ; 
but  the  ledger  on  which  is  found  the  balance  here  claimed  forms  no 
part  of  this  series. 

JNO.  D.  Mcpherson, 

DqptUy  SclidLor, 


in  the  court  of  claims. 

February  6, 1860. 

J.  Eddt  et  al.  ve.  Thb  United  States. 

LoBiNG,  J.,  read  the  opinion  of  the  Court. 

The  petitioners  are  the  heirs  and  distributees  of  the  estate  of  Joshua 
Eddy,  of  Massachusetts.  He  died  more  than  thirty  years  before  the 
petition  in  the  case  was  filed  in  this  court. '  Letters  of  administration 
were  never  taken  out  on  his  estate,  and  they  cannot  be  now  by  the  laws 
of  Massachusetts. 

The  petitioners  are  the  only  persons  having  any  interest  in  the  claim 
now  made. 

This  case  was  referred  to  this  court  by  the  order  of  the  House  of 
Bepresentatives. 

Joshua  Eddy  was  a  captain  in  the  army  in  the  war  of  the  revolu- 
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tion.  He  did  not  serve  to  the  end  of  the  war,  but  he  became  a  de- 
ranged officer  or  supernumerary  15th  October,  1778,  and  as  such  was 
entitled  to  bounty  land  and  one  year's  extra  pay,  under  resolution 
24th  November,  1778.  A  bounty  land  warrant  was  issued  to  his  as- 
signee 4th  November,  1784.  By  the  resolve  of  Congress  making  the 
grant,  the  one  year's  extra  pay  was  payable  to  him  by  the  paymaster 
of  his  regiment.  The  record  states,  (p.  7  :)  ^^The  rolls  of  these  pay- 
masters are  believed  to  be  no  longer  in  existence,  having  been  destroyed 
in  the  burning  of  the  public  buildings."  He  received  a  pension  un- 
der the  law  of  18th  March,  1818,  until  his  death,  and  it  was  extended 
to  his  widow  under  act  June  7,  1832.  (R.,  p.  5.)  He  died  in  1833, 
aged  eighty-five  years. 
The  petitioners  claim — 

1.  One  year's  extra  pay  as  a  captain,  due  to  Joshua  Eddy  as  a 
deranged  officer. 

2.  A  balance  of  account  due  to  Captain  Joshua  Eddy  for  services  at 
the  time  of  his  death,  and  interest  on  these  items. 

The  evidence  relating  to  the  first  item,  viz :  one  year's  extra  pay, 
is  the  statement  of  the  Commissioner  of  Pensions  (R.,  p.  5)  that  Cap- 
tain Eddy  ''became  a  deranged  officer  on  the  15th  of  October,  1778, 
and  as  such  was  entitled  to  bounty  land  and  one  year's  extra  pay." 

The  evidence  relating  to  the  second  item,  the  balance  of  account,  is 
shown  in  the  ''extract  from  ledger  B,  in  Third  Auditor's  office,"  which 
begins  in  January  and  ends  in  June,  1778,  and  exhibits  a  balance  in 
favor  of  Captain  Joshua  Eddy  of  $780  80.     (Record,  p.  7.) 

Since  the  claims  alleged  became  payable,  eighty  years  have  elapsed. 
For  fifty-five  years  of  that  period  Captain  Eddy  was  living,  and  there 
is  no  evidence  that  during  his  life  he  ever  claimed  of  the  United  States 
or  asserted  to  any  one  that  any  such  debts  were  due  to  him  ;  while, 
on  the  other  hand,  it  appears  that  he  made  and  specified  other  claims, 
(as  for  "commutation,")  assigned  his  bounty  land  warrant  as  early  as 
1794,  and  secured  a  pension,  and  thus  attended  to  and  acted  on  claims 
against  the  United  States. 

By  the  general  rule  of  law  and  of  equity  the  lapse  o  twenty  year, 
without  a  demand  establishes  the  presumption  of  payment  of  a  bond 
of  a  judgment  at  law,  or  a  decree  in  equity.  "It  is  obvious  to  remark, 
that  if  a  contrary  doctrine  prevailed,  and  it  were  necessary  to  adduce 
satisfactory  evidence,  that  every  act  which  is  presumable  was  in  reality 
performed  ;  time,  far  from  strengthening  titles,  would,  by  increasing 
the  difficulty  of  proof,  gradually  dimioish  their  securiy,  and,  instead 
of  affording  protection  against  ancient  demands,  would  probably  con- 
tribute to  their  assertion."  Such  being  the  rule  at  law  and  in  equity, 
the  lapse  of  more  than  half  a  century  without  a  demand  by  the 
decedent,  the  party  to  whom  payment  was  to  be  made,  must  certainly 
fix  the  presumption  of  payment  as  against  his  representatives,  and 
must  absolve  the  United  States  from  adducing  any  other  evidence  of 
payment. 

The  efiect  of  the  presumption,  then,  in  this  as  in  all  like  cases,  is  to 
impose  upon  the  petitioners  the  burden  of  showing  that  the  claims 
have  not  been  paid.     The  evidence  they  adduce  from  the  books  of  the  • 
United  States  has  no  such  tendency ;  it  only  shows  that  the  claims 
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were  once  due^  and  this  is  involved  in  the  presumption  stated,  that 
they  have  been  paid. 

In  reference  to  the  second  item  of  claim^  viz :  the  balance  of  accoant 
for  services,  $780  80,  it  is  urged  in  the  brief  for  the  petitioners  that 
^Hhis  whde  claim  stands  credited  on  the  defendant's  books.'*  This 
assertion  seems  to  assume  that  this  ^4edger  B  in  Third  Auditor's 
office,"  and  the  books  of  that  class,  are  to  be  assimilated  to  ^^books  of 
account"  between  individuals.  But  these  latter  have  their  force  as 
evidence,  because  they  consist  of  entries  made  in  the  progress  of  trans- 
actions to  which  they  relate,  and  by  parties  acting  in  them  and  cog- 
nizant of  them,  while  such  books  as  ledger  B,  adduced  here,  are 
understood  not  to  have  been  so  made,  but  to  be  merely  compilations  of 
items  from  the  incomplete  and  fragmentary  returns  and  official  docu- 
ments which  could  be  found  in  the  department  after  the  war  of  the 
resolution,  and  to  have  been  made  for  the  purpose  of  arranging  such 
evidence  as  was  there  possessed  for  official  convenience,  and  nothing 
more. 

Besides,  by  the  mode  of  keeping  the  accounts  of  the  United  States^ 
established  by  law,  ^^balances"  are  entered  and  shown  on  the  books 
of  the  registry,  and  the  books  of  the  Third  Auditor  are  not  evidence 
of  '^a  balance"  struck,  nor  any  admission  by  the  United  States  that 
'^a  balance"  is  due ;  and  the  result  of  an  account  there  is,  in  itself, 
only  an  an  item  of  an  account  which  may  be,  and  often  is^  overborne  by 
an  item  in  an  another  office  of  the  department.  And  in  this  case, 
whatever  effect  might  be  due  to  an  item  of  account  shown  in  the  Third 
Auditor's  book  in  June,  1778,  is,  as  stated,  entirely  removed  by  the 
presumption  of  payment,  arising  on  the  lapse  of  time  without  a  demand 
by  the  decedent,  connected  with  the  fact  that  many  of  the  books  of  the 
Treasury  have  been  destroyed  by  fire. 

On  the  whole  case,  we  are  of  opinion  that  the  petitioners  are  n(  >1 
entitled  to  the  relief  they  pray. 


36iH  C05GEK8S,  )    HOUSE  OF  REPBESENTATIVES.  J  Rkp.  C.  0. 
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CHAELES  A.  DUBOIS  DE  LUCHET. 


Uabch  1,  1860. — Reported  from  the  Conrt  of  Claims  ;  oommitted  to  a  Committee   of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled: 

The  Conrt  of  Claims  respectfally  presents  the  following  documents 
as  the  report  in  the  case  of 

CHAELES  A.  DUBOIS  DE  LDCHET  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant,  with  Exhibts  No.  1,  to  No.  6|  in- 
clnsive,  and  also  No.  1,  A. 

2.  United  States  Solicitor's  brief. 

3.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  court,  at  Washington,  this  first  day  of  March| 
^^  ^J  A.  D.  1860. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Clams. 


To  the  honorable  the  Judges  of  the  United  States  Court  of  Claims  : 

The  petition  of  Charles  A.  Dubois  de  Luchet,  a  subject  of  his  im- 
perial majesty,  the  Emperor  of  the  French,  (a  sovereign  in  amity 
with  the  United  States  of  America,)  respectfully  represents  : 

That  your  petitioner  has  a  claim  against  the  United  States,  as  here- 
inafter explained,  of  which  said  claim  he  is  advised  that  this  honora- 
ble  court  hath  jurisdiction. 

That  the  said  claim  arises,  as  against  the  United  States,  under  a 
treaty  and  law  of  the  United  States,  and  under  a  contract  express  and 
implied,  and  by  the  law  of  nations  and  the  law  of  mortgage  ;  so  that 
the  said  claim  is  clearly  within  the  terms  of  the  act  of  Congress  which 
constituted  this  honorable  court. 

And  your  petitioner  further  shows,  that  the  said  claim  is  for  tho 
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amounty  with  interest,  of  certain  large  sums  of  money,  which,  by 
supreme  decrees  and  laws  of  the  republic  of  Mexico,  were  and  are 
charged  upon  certain  lands,  which,  since  the  said  sums  of  money  and 
interest  were  charged  thereon,  and  since  the  same  lands  have  been 
hypothecated  for  the  payment  thereof,  have  been  ceded  apd  conveyed 
to  the  United  States,  with  prior  actual  notice  of  the  existence  of  such 
charge  and  hypothecation. 

And  further  he  shows,  that  the  said  charge  and  hypothecation  were 
not  only  upon  the  same  lands,  but  expressly  upon  tne  proceeds  and 
purchase-moneys  thereof;  so  that,  from  the  time  that  the  United 
States  of  America  held  the  proceeds  of  such  cession  and  sale  of  lands, 
bound  by  the  said  charge  and  hypothecation.  And  actual  notice  and 
information  having  been  given  by  your  petitioner  to  the  United  States, 
(as  hereinafter  more  particularly  set  forth,)  prior  to  any  payments  of 
such  proceeds  to  the  republic  of  Mexico,  and  prior  to  the  acceptance 
and  consummation  of  the  said  cession  and  sale,  and  prior  to  the  ratifica- 
tion of  the  treaty  therefor,  your  petitioner  is  advised  and  claims,  that, 
in  equity  and  conscience,  as  well  as  in  strict  law,  the  said  United 
States  of  America  are  bound  for  the  payment  of  the  said  debt  and 
interest,  so  as  aforesaid  charged  and  secured  in  the  premises. 

Your  petitioner  shows,  in  stating  his  said  claim,  that  he  is  the 
holder,  for  valuable  consideration,  and  bona  fide,  of  a  large  amount 
of  the  bonds  of  the  republic  of  Mexico,  commonly  known  and 
described  as  the  ^'  Copper  Bonds  ;"  and  that  he  was  such  holder  long 
before  the  sale  and  cession  of  lands  hereinafter  mentioned. 

He  further  shows,  that  he  is  the  agent  and  lawful  attorney  in  fact 
of  divers  and  sundry  persons  who,  in  like  manner,  were  and  are 
the  holders  of  other  such  bonds  to  a  considerable  amount. 

And  he  herewith  exhibits,  marked  No.  1,  a  statement  of  the  par- 
ticulars of  his  own  personal  claim  in  the  premises,  holding  himself 
ready  to  produce  and  prove  the  original  bonds  when  and  where  this 
honorable  court  may  direct. 

Tour  petitioner  further  shows,  that  the  said  bonds  originated  as  fol- 
lows: 

On  and  prior  to  the  24th  day  of  November,  1841,  as  appears  by  the 


was  composed  ;"  whereby  divers  great  evils  resulted  to  the  republic, 
as  is  recited  in  the  said  decree,  ana  as  may  be  discerned  upon  consid- 
eration of  the  subject  matter  itself. 

That  in  view  of  the  premises,  a  decree  was  passed  by  the  supreme 
government,  of  date  aforesaid,  ordering  and  enforcing  the  surrender 
of  all  such  copper  coin  to  the  said  government,  and  suppressing  the 
circulation  thereof  within  the  term  of  thirty  days  in  the  department 
of  Mexico,  and  sixty  days  after  the  publication  of  the  decree  through- 
out the  republic  of  Mexico,  and  providing  for  the  issue  of  a  new  coin, 
in  which  the  holders  of  the  said  original  copper  coin  were,  by  the  terms 
of  the  said  decree,  to  be  repaid  in  six  months  after  the  deposits  made 
by  them  respectively. 

And  thereafter,  to  wit,  on  the  6th  day  of  December,  in  the  same 
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jear,  1841,  a  further  decree  was  made  by  the  said  government,  pro- 
viding and  declaring,  amongst  other  things,  that  all  the  real  estate  of 
the  republic,  (bienes  raices)  throughout  all  its  territory,  were  pledged 
and  mortgaged  for  the  satisfaction  of  the  debt  so  as  aforesaid  created 
and  to  be  created  to  the  holders  of  the  copper  bonds. 

And  thereafter,  on  the  9th  day  of  December,  1843,  a  further  decree 
in  the  premises  was  passed  by  the  said  government,  whereby  it  was 
expressly  declared  that  the  value  or  proceeds  of  all  the  vacant  lands  of 
the  republic,  not  "JVo»^eri«w,"  and  not  theretofore  pledged  by  some 
other  obligation,  were  thereby  dedicated  and  applied  to  the  payment 
of  the  credits  caused  by  the  suppression  of  the  copper  money.  Which 
said  excepted  ^^Frcnterizoa"  lands  were  such  as  lay  immediately  upon 
the  boundaries  of  the  republic,  within  one  league,  and  were  by  the 
general  laws  and  policy  thereof  not  the  subject  of  sale. 

And  your  petitioner  has  ready  to  produce  and  prove  before  your 
honorable  court,  true  and  authentic  copies  of  the  said  decree  when  and 
where  your  honorable  court  may  direct ;  and  meantime  he  exhibits 
herewith,  marked  Nos  2,  3,  and  4,  true  translations  of  so  much 
thereof  as  relates  to  this  claim,  which  he  prays  may  be  taken  as  part 
of  this  petition,  Your  petitioner  humbly  submits,  that  by  these  sev- 
eral decrees  there  was  operated  in  his  favor  a  complete  and  perfect 
mortgage,  hypothecation,  and  pledge  of  all  the  vacant  lands  of  the 
republic  of  Mexico  which  were  the  subject  of  sale,  and  of  all  the  value 
and  proceeds  of  such  lands  ;  which  said  mortgage,  hypothecation,  and 
pledge  was  in  full  force  at  the  time  of  the  cession  and  alienation  of 
Bnch  lands  by  Mexico  to  the  United  States,  and  is  still  in  such  full 
force  and  virtue. 

Tour  petitioner  further  shows,  that  on  or  about  the  30th  day  of 
December,  in  the  year  1853,  a  certain  treaty  was  entered  into  at  the 
city  of  Mexico,  between  the  United  States  and  the  republic  of  Mexico, 
hut  subject  to  the  ratification  of  the  said  governments  respectively, 
whereby  it  was,  amongst  other  things,  agreed  and  provided  that  a 
certain  large  extent  of  territory  of  the  said  republic  of  Mexico  should 
he  ceded  to  the  United  States  in  proprietary  right  as  well  as  in  sover- 
eignty, the  whole  of  the  said  ceded  territory  &ing  composed  of  the 
same  vacant  lands  of  the  republic  of  Mexico,  which  lands,  and  the 
value  and  proceeds  thereof,  were  so  as  aforesaid  mortgaged,  hypothe- 
cated, and  pledged  to  your  orator.  For  which  said  cession  of  the  said 
lands,  and  for  the  other  considerations  in  the  said  original  treaty  of 
the  30th  of  December,  1853,  mentioned,  the  negotiator  of  the  United 
States  agreed  that  the  United  States  should  pay  to  the  republic  of 
Mexico  the  sum  of  twenty  millions  of  dollars,  (|20,000,000.) 

That  the  said  treaty,  coming  on  to  be  considered  by  the  President 
and  Senate  of  the  United  States,  and  being  actually  pending  and  un- 
der consideration  before  the  said  Senate,  and  not  having  been  acted 
upon  or  approved  by  them,  your  petitioner,  being  advised  that  some 
treaty  of  cession  of  lands  in  which  he  was  interested  in  the  republic 
of  Mexico,  (but  not  being  certainly  advised  of  the  nature  thereof,)  was 
pending  before  the  said  Senate,  did,  on  the  7th  day  of  April,  in  the 
year  1854,  cause  to  be  presented  to  the  said  Senate  a  memorial  and 
formal  notice^  setting  forth  the  existence  of  the  claim  now  presented 
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to  the  judgment  of  your  honorable  court,  and  warning  the  govern- 
ment and  people  of  the  United  States  that  the  lands  so  as  aforesaid 
proposed  to  be  ceded  to  the  United  States  in  proprietary  right  and  in 
sovereignty,  and  the  value  and  proceeds  thereof,  were  bound  by  the 
decrees  aforesaid  for  the  claim  of  your  petitioner,  to  the  end  that  the 
said  United  States  might  protect  themselves  in  the  premises  by  such 
proceedings  as,  being  clearly  within  their  power  and  competency  un- 
der the  circumstances,  should  protect  them  from  loss  or  injury. 

And  your  petitioner  herewith  exhibits  a  copy  of  the  said  memorial 
and  notice,  marked  JSTo.  5. 

.  It  would  appear  from  an  endorsement  upon  the  said  memorial  and 
notice  that  the  same  was  referred  to  a  committee  of  the  Senate,  and 
was  reported  with  a  recommendation  that  the  same  should  be  returned 
to  the  attorney  and  legal  representative  of  your  petitioner ;  but,  in 
fact,  no  action  whatever  was  taken  by  the  Senate  upon  such  recom- 
mendation ;  and  your  petitioner  recently,  to  wit,  on  the  16th  August, 
1856,  having  applied  for  a  copy  of  the  said  paper  for  the  purposes  of 
this  petition,  received,  by  a  resolution  of  the  Senate,  (as  he  is  in- 
formed,) the  original  paper,  a  receipt  and  copy  being  demanded  and 
received  at  his  hands,  to  be  retained  in  the  archives  of  the  Senate. 

And  after  the  receipt  of  the  said  poemorial  and  notice  by  the  said 
Senate,  the  said  original  treaty  was  disapproved  and  rejected  by  the 
said  Senate,  and  certain  amendments  were. made  to  the  said  original 
treaty  ;  and,  amongst  other  things,  the  original  purchase  money  and 
indemnity  of  twenty  millions  of  dollars  was  reduced  to  ten  millions  of 
dollars ;  and  the  said,  treaty  was  finally  ratified  and  confirmed  by  the 
two  governments,  and  the  ratifications  thereof  exchanged,  as  the 
tsajne  appears  in  the  Statutes  at  Large  of  the<  United  States,  vol.  10, 
p.  1031.  . 

And  on  or  about  the  20th  day  of  Juno,  ljB54,  your  petitioner,  by 
his  attorney  in  fact,  caused  to  be.  pr^ented.to.  the  President  of  the 
United  States  a  further  notice  in  the  premises,  of  which  a  true  copy 
(omitting  the  exhibits  which  are  sufficiently  indicated  therein,  and 
are  otherwise  exhibited  with  this  petition)  is  herewith  shown  to  the 
<50urt,  marked  No.  6.  .    . 

To  this  last-mentioned  peeper  your  petitioner  Received  no  reply  ;  but 
recently,  to  wit,  in  the  present  month  of  NovembVr,  for  the  purposes 
of  the  present  petition,  he  applied  to  the  D.epartment  of  State  for  some 
recognition  thereof,  and  received  the  letter  of  which  a  true  copy  is 
hetewith  exhibited,  marked  No.  7.      .   . 

Your  petitioner  shows  that  he  cannot,  in  the  nature  of  things,  be 
certified  whether  the  United  States  government  has  taken  measures 
to  protect  itself  in  the  premises.  He  has  stated  all  he  knows  in  that 
behalf,  and;  can  only  draw  his.  own  inferences  and  conclusions,  which 
would  be  of  no  value  or  effect  with  this,  honorable  court.  But  he 
submits  that,  as  to  his  rights  in  the  premises,  it  is  wholly  imma- 
terial whether,  in  point  of  lact,  the  government  of  the  United  States 
has  or  not  availed  itself  of  the  notice  and  information  so  as  aforesaid 
communicated  to  it ;  and  that  such  notice  was  not  necessary  to  be 
given  in  order  to  secure  his  said  rights. 

Your  petitioner  submits  that  by  the  said  treaty,  as  finally  ratified. 
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the  government  of  the  United  States  acquired  the  proprietary  right 
in  upwards  of  49^000,000  ^forty-nine  millions)  of  acres  of  land,  every 
acre  of  which  was  and  is,  m  law  and  equity,  mortgaged  and  bound 
for  the  claim  here  now  presented,  as  were  and  are  the  proceeds  and 
purchase-moneys  of  the  same  in  the  hands  of  the  United  States  at  the 
time  and  times  of  the  memorials  and  notices  aforesaid. 

Your  petitioner  avers  that  he  hath  no  adequate  and  sufiScient  re- 
course against  the  government  of  Mexico  in  the  premises.  That  tho 
said  government  is  unable  to  satisfy  its  debts  by  reason  of  internal 
convulsions,  and  was  so  at  the  time  of  the  treaty  aforesaid,  and  that 
there  are  no  remaining  lands  out  of  which  he  can  have  satisfaction  in 
the  premises.  But  further  he  shows  and  submits,  in  matter  of  law, 
that  it  is  wholly  immaterial  whether  these  facts  be  as  he  alleges  or 
not,  since,  as  he  is  advised,  and  therefore  alleges,  for  reasons  of  law 
which  will  be  apparent  to  this  honorable  court,  he  is  entitled  to  his 
recourse  against  the  United  States  in  the  premises,  and  is  not  to  be 
turned  over  to  the  indefinite  pursuit  of  his  debtor  in  parts  foreign  to 
the  jurisdiction  of  this  honorable  court. 

Your  petitioner  stands  ready  to  maintain  and  prove  all  and  singular 
his  allegations  in  the  premises. 

He  states  that  he  has  hereinbefore  set  forth  all  the  action  of  the 
government  of  the  United  States  upon  this  claim  of  which  he  has  anv 
knowledge ;  and  that  in  respect  of  his  own  claim,  herewith  exhibitea, 
no  other  person  or  persons  is  or  are  interested  therein,  but  that  the 
same  belongs  to  him  exclusively. 

He  prays  that  an  order  to  take  testimony,  if  required,  may  be 
passed,  and  that  a  bill  may  be  decreed  for  his  relief,  and  for  the  relief 
of  his  constituents  in  similar  claims,  which  he  has  ready  to  prove  by 
the  production  of  the  bonds  when  and  where  may  be  required. 

CHARLES  A.  DUBOIS  DE  LUCHET, 

Claimant. 

Gbohge  E.  Badoer, 

J.  M.  Carlisle, 

AUorneySy  and  of  Counsel. 

DisTRicrr  of  Columbia,  Washington  County^  act : 

• 

Personally  appears  Charles  A.  Dubois  De  Luchet,  the  above-named 
claimant,  and  makes  oath  that  the  matters  of  fact  stated  in  the  afore- 
going petition  are  true  to  the  best  of  his  knowledge  and  belief. 
Sworn  to  before  me  a  justice  of  the  peace. 

CHARLES  WALTER, 

Justice  of  the  Peace. 


1 


6  CHABLES  A.  DUBOIS  DE  LUCHET. 

Claim  of  Dvbois  de  Ludket. 

EXHIBIT  NO.  1. 

Decree  of  the  2ith  of  November^  1841, 

Dbpabtment  of  the  Tueasubt,  Sbction  4. 

His  Excellency  the  Provisional  President  of  the  Bepahlic  has 
thought  proper  to  issue  the  following  decree  : 

Antonio  Lopez  de  Santa  Anna,  General  of  Division,  worthy  of  the 
dignity  bestowed  by  his  country,  and  Provisional  President  of  the 
Mexican  republic,  to  all  its  inhabitants  — 

Know  tb  :  Considering  that  some  measures  of  former  administra- 
tions have  given  rise  to  the  circulation  of  an  enormous  quantity  of 
copper  coin,  which  is  counterfeited,  its  market  value  lessened,  estab- 
lishing a  pernicious  fluctuation  for  commerce  and  the  public  in  all 
mercantile  transactions,  which  money  not  representing  a  fixed  and 
positive  value,  articles  of  commerce  of  prime  necessity  for  life  have 
not  had  such  value  ;  that  such  serious  evils  cannot  be  avoided  while 
there  circulates  a  coin  of  imaginary  value  very  much  above  the 
intrinsic  value  of  the  metal  of  which  it  is  made,  and  whose  type  has 
been  reduced  to  nullity  by  the  erring  tendencies  of  the  laws  of  the 
17th  of  January,  and  of  the  8th  of  March,  of  1837  ;  that  whatever 
precautionary  and  penal  measures  have  been  dictated  by  the  govern- 
ment to  avoid  the  falsifying  of  said  money,  they  have  been  set  at 
naught  by  the  interest  of  the  coiners,  and  by  the  facilities  the  above- 
citea  laws  lend  to  such  criminal  abuses  ;  that  the  request  is  general 
from  all  the  inhabitants  of  the  republic  for  a  prompt,  energetic,  and 
decisive  measure  to  check  the  progress  of  this  national  calamity, 
although  to  accomplish  it  some  private  fortunes  should  suffer  some 
detriment ;  that  in  my  opinion  any  means  whatever  are  preferable 
that  will  preserve  the  sacred  right  of  property,  respecting  the  value 
given  by  a  law  to  circulating  copper  coin,  although  it  has  led  to  the 
most  scandalous  forgeries. 

And  finally,  that  the  people  have  deposited  in  me  as  Chief  of  the 
Nation,  an  unbounded  confidence  that  I  may  go  beyond  ordinary  mea- 
sures in  extraordinary  cases,  to  save  the  republic  in  great  dangers, 
.such  as  threaten  her  tranquillity  and  repose,  as  represented  by  the 
authorities  in  the  present  crisis,  the  free  press,  and  all  organs  of 
opinion,  according  to  the  license  granted  me  by  the  bases  adopted  in 
Tacubaya,  and  confirmed  by  the  representatives  of  the  departments, 
I  have  decreed : 

Abt.  1.  There  shall  be  issued  a  new  coin,  in  eighths  of  a  real^  each 
weighing  half  an  ounce.  On  the  obverse  the  effigy  of  liberty  ;  on 
the  reverse  a  civic  crown,  expressing  in  the  centre  the  value  of  the 
money.  On  the  edge  of  the  money  shall  be  read,  Republic  of 
Mexico. 

Abt.  2.  The  secular  and  regular  clergy,  the  associations,  and  arch- 
associations,  and  the  tribunals  of  wills,  chaplaincies,  and  pious  works 
shall  immediately  pay  the  departmental  treasuries,  administrators  of 
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rents,  treasurer's  office^  or  suVtreasurer's,  all  the  copper  coin  they 
possess. 

Abt.  3.  The  sums  which  thej  deposit  shall  be  repaid  with  the  new 
coin  six  months  after  the  deposits  have  been  received^  unless  the 
parties  interested  make  some  other  agreement  with  the  goyeru'^ 
ment. 

Art.  4.  In  the  same  offices  will  be  received  all  the  copper  coin 
which  individuals  may  deposit  under  the  same  guarantees^ 

Art.  6.  All  the  copper  sheets  will  be  received  which  may  be  siven 
to  the  government,  and  its  value  paid  at  the  current  price  with  the 
same  money  it  is  about  to  issue,  or  by  other  means  stipulated  with  the 
government. 

Art.  6.  Should  there  be  in  the  mint  a  sufficient  quantity  of  the 
new  coin,  it  will  certify  the  redintegration,  according  to  the  order  of 
the  deposits,  of  which  the  former  articles  speak;  and  that  which 
may  belong  to  the  government  shall  be  remitted  to  the  general 
treasury  for  the  payments  which  may  have  to  be  made  in  the  said 
office. 

Art.  7.  The  copper  coin  which  is  to  be  suppressed  in  virtue  of  this 
decree,  it  shall  not  circulate  as  money  more  than  thirty  days  after  its 
publication  in  the  department  of  Mexico,  and  sixty  days  after  it  is 
published  in  the  rest  of  the  republic.  Beyond  this  limit  the  holders 
will  not  have  the  right  of  indemnification  for  having  refused  to  take 
advantage  of  the  benefits  promised  in  the  third  and  fourth  articles  of 
this  decree,  although  it  is  to  be  hoped  that  those  interested,  for 
the  public  good  as  well  as  their  own,  will  aid  these  government 
measures. 

Art.  8.  The  fines  imposed  by  the  laws  for  the  punishment  of  false 
coiners  shall  be  vigilantly  continued,  and  also  the  order  established  to 
set  on  foot  and  carry  on  the  prosecutions. 

Wherefore,  I  order  this  to  be  printed,  published,  circulated,  and 
carried  into  due  effect.  National  Palace,  in  Mexico,  24th  of  Novem- 
ber  1841 

ANTONIO  LOPEZ  DE  SANTA  ANNA. 

By  order  of  his  Excellency. 
Y.  Trigubros, 

Secretary  of  the  Treasury 

And  I  communicate  it  to  you  for  your  instraction  and  the  conse- 
quent effects.     GrOD  and  Libbrty.     Mexico,  Nov.  24,  1841. 

TRIGUEROS. 


EXHIBIT  No.  2. 

Decree  of  December  6,  1841. 

Trbasury  Department,  Second  Sbciion. 

His  excellency  the  provisional  President  has  been  pleased  to  direct 
to  me  tfae  following  decree : 
The  citizen  Antonio  Lopez  de  Santa  Anna,  bene  merito  of  the  country, 
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general  of  division,  and  provisional  President  of  the  republic  of  Mex" 
ico,  to  the  inhabitants  thereof :  Know  ye — 

That  making  nse  of  the  faculties  conceeded  to  me  in  the  seventh 
of  the  bases  adopted  at  Tacubaya,  and  sworn  to  by  the  representa- 
tives of  the  departments,  I  have  thought  proper  to  decree  the  fol- 
lowing : 

Article  1 .  On  the  day  following  the  publication  of  this  decree  at  the 
respective  places,  the  national  bank  of  liquidation,  and  all  of  its  agents, 
sub-agents,  attorneys,  or  commissioners,  o&  whatsoever  class  they  may 
be,  shall  cease  in  their  functions. 

Articlb  2.  Of  the  funds  which  were  adjudged  to  the  bank,  by  the 
decrees  of  the  17th  of  January,  and  the  18th  of  April,  1837;  27th  Jan- 
uary, 1838  ;  and  the  16th  and  18th  February,  1839,  there  are  ded- 
icated especially  to  the  liquidation  of  the  copper  money,  and  to  the 
payment  of  the  charges  to  which  are  subjected  the  funds  consigned  to 
the  said  bank,  according  to  said  decrees,  and  that  of  the  20th  Jan- 
uary, 1837— 

1st.  All  the  real  estate  of  national  property  which  may  exist  in  all 
the  territory  of  the  republic — the  decree  of  the  4th  April,  1837,  in 
respect  of  of  the  colonization  of  lands  of  this  class  being  annulled,  so 
far  as  it  is  inconsistent  with  the  present  decree. 

2d.  All  the  active  credits  of  the  exchequer  which  may  not  have  been 
recovered  to  this  date,  be  their  nature  or  locality  what  they  may,  ex- 
cepting the  proceeds  of  maritime  duties. 

3d.  The  new  money  which  may  be  coined,  and  to  be  substituted  for 
the  old,  and  all  the  metal  and  materials  which  remained  useless 
through  the  suspension  of  the  coining  of  copper  money,  prescribed  on 
the  17th  January,  1837,  and  through  the  funding  of  that  which  was 
put  in  liquidation. 

4th.  All  the  amount  of  the  pecuniary  penalties  which  the  laws  estab- 
lish in  respect  of  forgers  and  counterfeiters,  and  which  may  be  realized 
against  those  who  may  be  detected. 

6th.  The  free  surplus  of  the  temporal  goods  of  the  ex- Jesuits,  and 
of  the  eKtinguished  inquisition,  the  lawful  charges  by  which  they  are 
affected  being  satisfied. 

6th.  The  temporal  goods  of  the  uncloistered  religious  societies, 
excepting  such  as  are  destined  to  and  subserving  some  public  bene- 
ficence. 

7th.  The  funds  in  bankruptcy  which  have  escheated. 

8th.  The  mortgage  which  is  offered  to  the  Supreme  Government 
by  the  eclesiastical  authority  and  the  religious  communities,  in  such 
part  as  lias  not  been  made  use  of  by  the  government  in  the  form  pre- 
scribed in  the  articles  4th,  5th,  and  6th,  of  the  said  decree  of  January 
27,  1838. 

9ih.  &c.  &c.,  *  *•»        *        **        *        *        * 

Wherefore,  I  command  that  this  be  printed  and  circulated,  and  re- 
ceive due  fulfilment. 

Palace  of  the  general  government,  in  Mexico,  December  6,  1841. 

ANTONIO  LOPEZ  DE  SANTA  ANNA. 
F.  Tbioueros, 

Secretary  of  the  Treasury. 
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EXHIBIT  No.  3. 

Decree  augmenting  the  funds  for  the  suppression  of  copper  money y 

December  9,  1843. 

His  excellency  the  provisional  President  has  thought  fit  to  issue 
the  following  decree : 

Valentine  Canalizo,  Greneral  of  Division,  and  provisional  President 
of  the  Mexican  republic,  to  all  its  inhabitants : 

Bb  it  known,  That  in  consideration  of  the  difficulties  incident  to 
the  imposition  of  taxes  ;  that  they  cannot  henceforward  yield  the  uses 
and  advantages  proposed  at  the  time  they  were  decreed  ;  that  some  of 
the  assignments  made  to  liquidate  the  debts  caused  by  the  suppression 
of  copper  money  of  this  class,  it  is  necessary  to  accelerate  the  redin- 
tegration of  these  creditors,  the  supreme  provisional  government, 
faithful  to  the  purpose  of  accumulating  funds,  which,  besides  giving 
a  further  guarantee,  may  facilitate  payment  to  the  parties  interested, 
and  to  the  end  that  these  may  be  indemnified  as  far  as  possible  for  the 
delay  which  they  are  yet  to  suffer  in  being  reimbursed,  and  to  remove 
the  obstacles  which  are  now  paralyzing  this  reimbursement,  has  been 
pleased  to  grant,  in  council  of  ministers,  making  use  of  the  ample  facul- 
ties with  which  he  finds  himself  invested,  the  following  : 

Article  1.  There  is  hereby  applied  to  the  payment  of  the  credits 
caused  by  the  liquidation  of  the  copper  money  the  value  of  the  vacant 
lands  not  frorUerizos J  (within  one  leagueof  the  frontier,)  nor  bound  by 
any  other  obligation. 

Article  2.  In  order  to  give  effect  to  the  disposition  in  the  afore- 
going article,  immediate  measures  shall  be  taken  to  regulate  the  alien- 
ation of  the  lands,  &c.,  &c. 


EXHIBIT  No.  4, 

( Confidential. ) 

THIKTY-THIRD  CONGBE83,  SKPIEMBER  1— EX. 

April  10, 1854.  Referred  to  the  Committse  on  Foreign  Relations.    April  13.  Reported 
with  the  recommendation  that  it  be  returned  to  the  said  attorney 

Memorial  of  Charles  Dubois  de  I/uchet,  in  behalf  of  himself  and  others^ 

by  J.  M,  CarlislSy  his  attorney  in  fact. 

To  the  honorable  the  Senate  of  the  United  States : 

The  memorial  of  Charles  Dubois  de  Luchet,  a  subject  of  his  impe- 
rial majesty,  the  Emperor  of  the  French,  in  behalf  of  himself  and  all 
others  similarly  situated  in  respect  of  the  matter  hereinafter  set  forth, 
respectfully  represents : 

That  your  memorialist  is  the  holder  and  bona  fide  owner,  for  full 
and  valuable  consideration,  of  certain  bonds  of  the  Government  of  the 
Republic  of  Mexico,  hereinafter  more  particularly  described,  amount- 
ing, with  interest,  to  the  sum  of  eight  hundred  and  sixteen  thousand  five 
hundred  and  fifty-four  dollars  and  seventy-three  cents,  (|816,654.73.) 
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That  your  memorialist  has  knowledge  of  the  fact,  and  now  gives 
notice  thereof,  for  the  protection  of  those  interested^  that  there  are 
divers  other  French  subjects^  and  suhjects  of  other  powers  in  amity 
with  the  United  States,  who  are  in  like  manner  holders  of  similar 
honds,  for  fiill  and  valaahle  consideration,  and  bona  Jide,  to  a  large 
amount,  which  he  has  not  now  the  means  of  stating  with  exactness, 
hut  which  he  has  reason  to  believe  is  not  less  than  several  millions  of 
dollars.  And  for  the  precise  amount  of  all  such  bonds  your  memo- 
rialist respectfully  refers  your  honorable  body  and  the  Government  of 
the  United  States  to  the  public  records  of  the  Qovernment  of  the  said 
republic  of  Mexico,  and  to  all  other  sources  of  certain  knowledge  and 
information  in  the  premises  which  the  subject  matter,  as  hereinafter 
set  forth,  necessarily  and  with  sufficient  certainty,  indicates  and  im- 

Elies;  at  the  same  time,  for  himself,  averring  thaj;  the  true  amount  of 
is  own  rights  and  interests  in  the  premises  is  as  hereinbefore  stated. 

Your  memorialist  further  shows,  that  the  said  bonds  represent  a 
certain  national  debt  of  the  said  republic  of  Mexico,  created  by  the 
government  thereof,  in  pursuance  of  a  certain  decree  dated  the  24th 
day  of  November,  A.  D.  1841,  a  copy  of  which,  in  the  original  Span- 
ish, together  with  a  translation  thereof,  he  exhibits  herewith,  marked 
Nos.  1  and  2;  and  which  said  national  debt  is  further  secured  by  a 
certain  other  decree  of  the  said  government,  bearing  date  the  9th  day 
of  December  A.  D.  1843,  a  copy  of  which^  in  the  original  Spanish, 
together  with  a  translation  thereof,  he  herewith  exhibits,  marked 
Nos.  3  and  4. 

Your  memorialist  further  shows,  as  will  clearly  appear  from  the 
said  exhibits,  that  the  said  debt  was  created  by  the  said  government, 
(his  Serene  Highness  General  Don  Antonio  Lopez  de  Santa  Anna, 
being  then,  as  now,  at  the  head  thereof,)  in  the  execution  of  a  wise 
and  necessary  public  measure,  to  wit,  the  withdrawal  from  circulation 
in  said  republic  of  a  certain  copper  coin,  or  money,  for  the  reasons 
and  in  the  manner  set  forth  in  eaid  exhibits  Nos.  1  and  2. 

That  your  orator  was  at  the  date  of  the  said  decree  of  November, 
1841,  and  until  after  the  ratification  of  the  treaty  of  Guadalupe  Hi- 
dalgo, a  resident,  for  commercial  purposes,  in  the  city  of  Mexico,  and 
largely  engaged  in  financial  and  commercial  concerns :  and  relying 
on  the  faith  of  the  said  Government,  and  particularly  on  the  terms 
and  conditions  of  the  said  decree  of  Decemoer,  1843,  became,  to  the 
extent  hereinbefore  mentioned,  the  creditor  of  the  said  government  in 
the  premises.  That,  by  the  terms  of  the  said  decrees,  and  especially 
the  said  last  mentioned  decrees,  (Nos.  3  and  4,)  as  well  as  by  the 
terms  of  an  intermediate  decree,  of  which  he  has  no  copy,  and  which, 
therefore,  he  cannot  herewith  exhibit,  the  said  government  expressly 
and  solemnly  pledged,  hypothecated,  and  mortgaged,  for  the  satis- 
faction of  the  said  '^  copper  money-debt,"  all  the  public  lands  of  the 
said  republic  of  Mexico,  and  the  proceeds  thereof,  which  were  subject 
to  be  granted  and  sold — the  **  frontier  lands,"  ^^torejuw/rofi^crtao*," 
(that  is  to  say,  the  lands  within  a  certain  distance  of  the  frontier  spe- 
cified by  the  laws  of  Mexico,)  not  being  subject  to  be  granted  and 
sold,  and  being  therefore  excepted  from  said  mortgage. 

He  further  shows,   that  the  lands  theretofore  acquired  by  the 


CHABLES  A.  DUBOIS  DE  LUCHET.  II 

United  States  from  Mexico,  under  the  treaty  of  Gnadalupe  Hidalgo, 
were  subject  to  the  said  mortgage,  and  in  equity  and  conscience  lia- 
ble for  the  satisfaction  of  the  said  debt;  and  your  memorialist,  after 
the  said  treaty  had  been  finally  ratified  by  the  contracting  parties, 
and  promulgated  to  the  world,  came  to  the  city  of  Washington  and 
consulted  with  counsel  touching  the  enforcing  of  such  right  by  peti- 
tion to  the  Congress  of  the  United  States  ;  but  he  was  advised  by  his 
counsel  that,  forasmuch  as  he  had  not  given  notice  to  the  United  States 
of  the  said  incumbrance  before  the  celebration  of  the  said  treaty,  and 
forasmuch  as  the  United  States  had  then  come  under  a  solemn  obliga- 
tion to  pay  to  Mexico  the  amount  stated  in  said  treaty,  and  forasmuch 
as  the  said  mortgage  remained  binding  upon  other  lands  of  the  said 
republic  of  Mexico  sufficient  to  satisfy  the  same,  and  forasmuch  as  it 
would  be  an  offence  to  the  said  republic,  under  the  circumstances,  to 
refuse  to  make  the  payments  stipulated  by  the  said  treaty,  it  would 
be  fruitless  to  present  the  said  claim  to  the  government  of  the  United 
States.  And  from  this  advice  alone,  your  memorialist  refrained  from 
presenting  this  claim  at  that  period.  But  being  at  Paris,  representing 
to  the  imperial  government  the  facts  and  legal  rights  hereinbefore  set 
forth,  he  has  now  recently  become  aware  of  the  fact  that  there  is 
pending  before  your  honorable  body  a  treaty  with  Mexico  for  the  ces- 
sion of  certain  other  public  lands  of  the  said  republic  to  the  United 
States  for  a  large  sum  of  money  ;  which  said  lands  and  the  proceeds 
thereof  are,  by  the  solemn  and  public  acts  of  the  said  republic  of 
Mexico,  expressly  pledged  and  mortgaged  for  the  satisfaction  of  the 
^'copper  money  debt"  aforesaid,  to  your  memorialist^  and  to  all  others 
in  like  manner  creditors  on  the  said  special  debt. 

Your  memorialist  is  advised,  that  if  the  government  of  the  United 
States  shall  accept  the  cession  of  the  said  lands,  with  notice  of  the 
said  mortgage  before  the  ratification  of  the  treaty  therefor,  there  will 
not  only  be  a  clear,  absolute,  legal  right,  but  a  right  binding  in  con- 
ficience,  and  upon  the  most  liberal  principles  of  fair  dealing,  whether 
between  nations  or  individuals,  to  all  the  creditors  upon  the  said 
mortgage-debt,  to  claim  of  the  United  States  the  satisfaction  thereof ; 
and  that  it  will  be  for  the  United  States  to  require  reimbursement  and 
satisfaction  from  Mexico  in  the  premises. 

Your  memorialist,  therefore,  now  by  these  presents  formally  gives 
the  government  and  people  of  the  United  States  to  know  and  be  in- 
formed that  the  mortgage  and  pledge  aforesaid  rests  upon  the  lands 
of  Mexico,  which  are  proposed  to  hs  ceded  by  the  said  republic  to 
the  United  States,  in  and  by  the  treaty  now  pending  before  your  hon- 
orable body  for  ratification;  and  that  he,  your  memorialist,  will  claim, 
and  all  other  persons  in  like  case  will  claim,  of  the  United  States  full 
and  complete  satisfaction  and  indemnity  for  the  full  value  of  the  debt 
and  interest  due  and  accruing  to  him  and  them  respectively  in  the 
premises  to  the  extent  of  the  value  of  the  said  lands,  or  the  consid- 
eration which  may  be  stipulated  to  be  paid  therefor,  if  the  said  lands 
shall  be  ceded  to  and  accepted  by  the  United  States ;  not  doubting, 
bat  confidently  trusting  that  the  government  of  the  United  States, 
after  such  notice,  will  hold  itself  ready  to  discharge  such  mortgage 
Ailly  and  equitably  on  demand. 
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Yonr  memorialist  prays  that  this  memorial,  or  so  much  thereof  as 
may  be  necessary  to  affect  the  government  and  people  of  the  United 
States  with  notice  of  the  mortgage  in  question ,  may  by  the  action  of 
your  august  body  be  so  filed,  recorded,  and  disposed  as  may  give  effect 
to  its  intent  and  purpose  as  herein  before  expressed. 
And  your  memorialist  will  ever  pray,  &c. 

CHARLES  DUBOIS  DE  LUCHET, 
By  J.  M.  CARLISLE,  His  Attorney  in  fad. 
Washington,  1th  Aprily  1854. 


EXHIBPI  No.  5. 


To  his  Excellency,  Franklin  Pieecb, 

President  of  the  United  States: 

The  memorial  of  Charles  Dubois  de  Luchet,  a  subject  of  his  impe- 
rial majesty,  the  Emperor  of  the  French,  respectfully  represents : 
That  your  memorialist  is  the  holder  and  owner  for  full  and  valuable 
consideration  of  certain  bonds  of  the  republic  of  Mexico,  a  schedule 
of  which  is  hereunto  annexed,  and  which  with  the  interest  thereof, 
calculated  to  the  month  of  July,  in  the  current  year,  (1854,)  amount 
to  the  sum  of  eight  hundred  and  sixteen  thousand  five  hundred  and 
fifty-four  dollars  and  seventy-three  cents,  ($816,554  73,)  which  said 
bonds  he  holds  ready  to  be  produced  and  exhibited  as  may  be  necessary 
to  the  ends  hereinafter  set  forth. 

He  further  shows  that  said  bonds  are,  by  decree  of  the  supreme 
government  of  the  republic  of  Mexico,  charged  and  secured  by  mort- 

fages  upon  all  the  vacant  lands  of  the  said  republic  not  within  the 
istance  of  one  league  from  the  frontiers  thereof;  and  are  by  the  ex- 
{>re8s  terms  of  the  said  decree  a  lien  and  charge  not  only  upon  the  said 
ands  specifically,  but  upon  the  value  and  proceeds  thereof,  from  the 
date  of  the  said  decree  ;  that  is  to  say,  on  and  after  the  ninth  day  of 
December,  in  the  year  eighteen  hundred  and  forty-three,  (9th  Dec., 
1843.)  Your  memorialist  herewith  exhibits  a  translation  of  the  ar- 
ticles of  said  last-mentioned  decree  creating  said  lien  and  mortgage ; 
and  also  a  translation  of  the  decree  under  which  the  said  debt  was 
created,  and  he  will  in  due  time  present  and  exhibit  duly  authenti- 
cated exemplifications  of  the  said  decrees  of  whose  existence  and  efiTect 
he  humbly  prays  your  Excellency  in  the  meantime  to  take  notice. 

Your  memorialist,  in  virtue  of  the  premises,  respectfully  gives  your 
Excellency  and  the  government  of  the  CTnited  States  to  understand 
and  be  informed  that  the  said  debt  is  a  lien  and  charge  upon  the  lands 
which  may  be  ceded  to  the  United  States,  by  the  pending  treaty  with 
the  said  republic  of  Mexico,  and  upon  the  value  and  proceeds  of  such 
cession  in  the  hands  of  the  United  States  ;  and  he  prays  your  Excel- 
lency and  the  government  of  the  United  States,  that  in  the  consumma- 
tion of  the  said  treaty,  if  the  same  shall  become  a  compact  between  the 
two  nations,  such  measures  may  be  taken  as  will  secure  the  discharge  of 
the  said  mortgage,  to  the  extent  to  which  this  notice  may  be  in  conscience 
binding,  out  of  the  amount  which  the  government  of  the  United  States 
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may  in  and  by  said  treaty  stipulate  to  pay  to  the  said  republic  of 
Mexico.  And  he  respectfully  gives  notice  to  your  Excellency  and  to 
the  goyernment  of  the  United  States,  that  he  will  claim  of  the  gov- 
ernment of  the  United  States  the  amount  and  value  of  said  bonds^  if 
the  cession  of  the  said  lands  be  accepted  from  the  said  republic  of 
Mexico  ;  as  in  conscience  and  equity  he  may  rightfully  do  after  notice, 
which  will  enable  the  government  of  the  United  States  to  protect  it* 
self  from  loss  in  the  premises. 

Tour  memorialist  further  states,  that  pending  the  consideration  of 
the  treaty  commonly  called  *'  the  Gadsden  treaty"  before  the  Senate 
of  the  United  States,  and  before  it  was  suposed  that  the  same  had  been 
acted  on,  your  memorialist  presented  to  the  Senate  a  paper  setting 
forth  the  same  facts  which  are  hereinbefore  expressed;  to  the  end  that, 
if  it  were  deemed  expedient,  such  measures  might  be  taken  as  would 
enable  the  government  of  the  United  States  to  do  justice  without  any 
risk  of  loss  in  the  premises. 

He  further  shows  that  the  lands  ceded  to  the  United  States  by  the 
treaty  of  Guadalupe  Hidalgo  were  in  like  manner  pledged  for  the 
payment  of  the  said  debt ;  and  that  by  reason  of  his  failure  to  give 
notice  pending  the  negotiation,  or  before  the  ratification  of  said  treaty, 
as  he  supposed  and  was  advised,  he  lost  his  right  to  assert  as  against 
the  government  of  the  United  States  his  aforesaid  lien.  But  having 
given  such  timely  notice  in  the  present  instance,  he  trusts  that  his  said 
lien  will  be  respected,  and  that  the  government  of  the  United  States 
will  retain  out  of  the  proceeds  and  consideration  ot  the  said  contem- 
plated cession  of  lands,  (if  the  same  shall  be  made  and  accepted,)  such 
sum  as  will  satisfy  and  discharge  the  same. 

Your  memorialist  is  aware  that  his  present  application  can  only  ap- 
peal to  the  magnanimity  and  sense  of  justice  of  the  United  States  ; 
oat  in  these  he  confidently  trusts,  not  doubting  that  equal  effect  will 
be  given  to  the  obligations  of  equity  and  good  conscience,  as  if  the 
case  were  between  private  parties,  and  subject  to  ordinary  jurisdictions. 

Praying  that  this  caveat  and  claim  may  be  admitted  and  have  effect 
until  such  time  as  (if  it  be  deemed  necessary)  he  may  have  the  same 
formally  brought  to  the  consideration  and  action  of  the  United  States 
through  his  own  government. 

Your  memorialist  will  ever  pray,  &c.,  &c. 

CH.  DUBOIS  DE  LUCHET, 
By  J.  M.  CARLISLE, 

Hia  Attorney  in  fact. 
Washington,  June  20, 1854. 


EXHIBIT  No.  6. 


Department  op  State, 

(Fashingtony  November  21,  1856. 

Sib  :  The  memorial  addressed  on  your  behalf  to  the  President, 
bearing  date  June  20,  1854,  claiming  a  lien  on  the  lands  ceded  to  the 


u 
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United  States  by  the  Mexican  government^  was  dalj  received,  and  by 
him  referred  to  this  Department. 

In  reply,  I  have  to  acquaint  you  that  this  claim  is  not  considered  to 
have  any  foundation  in  law  or  equity. 

I  am,  sir,  your  obedient  servant, 

W.  L.  MARCT. 
To  Charles  Dubois  de  Luchet. 


EXHIBIT  No.  1  A. 

Claim  of  DtAois  de  Ltuihet. 

The  claim  of  the  petitioner,  in  his  own  right,  is  for  the  principal  earns  of  the  copper 
bonds  held  by  him  of  his  own  property,  and  interest  thereon ;  the  said  copper  bonds 
bearing  the  number  following,  to  wit : 


No.  74 

No.  550 

No.  118 

No.  1441 

No.  687 

No.  1437 

No.  1003 

No.  1267 

■   76 

895 

119 

1820 

641 

1806 

1012 

1696 

78 

907 

122 

1454 

642 

1440 

1014 

1294 

81 

908 

123 

1900 

643 

1813 

1017 

1699 

89 

970 

158 

1503 

644 

1443 

1018 

1439 

90 

^71 

282 

1903 

645 

1899 

1019 

1808 

91 

972 

283 

1608 

646 

1502 

1091 

1442 

92 

976 

284 

1974 

647 

1902 

1092 

1898 

93 

996 

285 

1526 

648 

1607 

1093 

14S3 

94 

997 

612 

2187 

649 

1973 

1094 

1901 

95 

998 

515 

2249 

711 

1510 

1095 

1504 

516 

999 

1260 

2252 

724 

1976 

1096 

1904 

535 

96 

1556 

2265 

762 

2188 

1161 

1509 

536 

100 

1263 

400 

894 

2250 

1163 

1975 

637 

101 

1665 

238 

1529 

2263 

1154 

1528 

538 

103 

1266 

570 

1262 

2272 

1176 

2189 

544 

104 

1683 

672 

1568 

416 

1259 

2261 

545 

109 

1269 

632 

1266 

239 

1261 

2254 

547 

110 

1698 

633 

1632 

1000 

1667 

2273 

548 

111 

1438 

634 

1268 

1001 

1264 

653 

549 

117 

1807 

635 

1697 

1002 

1625 

240 

IN  THE  COTJBT  OF  CLAIMS. 

On  the  PBirnoN  of  Charles  A.  Dubois  De  Luchbt,  a  subject  of  the 

Emperob  of  France. 

Brief  of  the  Solicitor  of  the  United  States, 

The  petitioner  alleges  that  he  is  the  holder  of  Mexican  bonds,  known 
as  copper  bonds,  to  the  amount  of  $860,000,  and  that  to  secure  these 
and  other  bonds  of  the  same  character  which  are  held  hj  other  parties, 
supposed  to  amount  to  seven  or  eight  millions,  two  decrees  were  made, 
one  by  President  Santa  Anna,  dated  6th  December,  1811,  and  the 
other  by  President  Canalize,  dated  9th  December,  1843,  by  which,  in 
effect,  all  the  public  land  then  belonging  to  Mexico  lying  in  the  pree* 
ent  State  of  California  and  the  Territories  of  New  Mexico  and  Arizo- 
nia,  were  mortgaged  to  the  holders  of  said  bonds  to  secure  the  pay- 
ment thereof,  and  that  said  lands  have  passed  to  the  United  States^ 
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especially  those  1  jing  within  the  Gadsden  purchase  under  the  treaty 
of  December  30,  1853,  subject  to  the  lien  of  said  mortgage,  because 
the  United  States  had  notice  of  the  mortgage  before  that  purchase 
was  consummated.  And  the  petitioner  exhibits  translations  of  said 
decrees,  and  of  copies  of  his  memorials  to  the  Senate  and  President, 
communicating  the  fact  of  their  existence  prior  to  the  conclusion  of 
said  last  mentioned  treaty. 

The  questions  to  be  decided  now  are,  (1^  what  is  the  legal  effect 
of  the  decrees,  copies  of  which  are  exhibitea  as  part  of  the  case  ?  Do 
those  documents  pledge  the  lands  for  the  payment  of  these  bonds, 
and  create  a  specific  lien  upon  the  soil  for  that  object,  or  do  they 
merely  pledge  the  faith  of  the  Mtocican  govemmerU  that  the  money 
which  may  be  received  on  the  sale  of  the  lands  shall  be  applied  to  the 
payment  of  the  copper  bonds?  and  (2)  if  the  decrees  are  construed 
to  mortrage  the  lands,  has  the  United  States  by  the  purchase  from 
Mexico  become  liable  to  pay  the  debt  of  Mexico  for  which  the  soil  was 
mortgaged. 

I.  If  the  decrees  pledge  nothing  but  the  faith  of  Mexico,  it  is  not 
contended  that  the  United  States  are  bound  to  compel  that  govern- 
ment to  keep  her  faith  with  French  subjects.  It  is  only  upon  the  con« 
struction  that  they  pledge  the  land^  that  the  claim  is  thought  to  be 
maintainable  by  the  petitioner's  counsel. 

I  shall  contend,  first,  that  the  decrees  do  not  import  a  mortgage  of 
the  lands,  and  second,  if  they  do,  the  United  States  has  not  assumed 
the  debt  of  Mexico  to  the  petitioner. 

The  first  article  of  the  translation  furnished  by  the  petitioner  of  the 
decree  of  1843,  is  in  these  words :  **  That  there  is  hereby  applied  to 
the  payment  of  the  credits  caused  by  the  liquidation  of  the  copper 
money,  the  value  of  the  vacant  lands  not  ponterizos, (within  one  league 
of  the  frontier,)  nor  bound  by  any  other  obligation." 

The  decree  of  1841,  after  discontinuing  in  the  first  article  the  national 
bank  of  liquidation,  proceeds  to  declare,  in  the  second  article,  as  trans- 
lated, as  follows  :  ^'  Of  the  funds  which  were  adjudged  the  bank,  by 
the  decrees  of  the  17th  January  and  18th  April,  1837,  27th  January, 
1838,  and  16th  and  18th  February,  1839,  there  are  dedicated  especi- 
ally to  the  liquidation  of  the  copper  money  and  to  the  payment  of  the 
charges  to  which  are  subjected  trie  funds  consigned  to  the  said  bank 
according  to  the  said  decrees  and  that  of  the  20th  Januaty,  1837,  1st 
all  the  real  estate  of  national  property  which  may  exist  in  all  the  ter- 
ritories of  the  republic,"  &c. 

It  is  on  this  language  of  these  decrees  that  the  claimant  rests  his 
case.  But  this  language  does  not  convey  the  meaning  for  which  he 
contends.  That  quoted  from  the  decree  of  1843  says  *'  that  there  is 
hereby  applied  (appropriated)  to  the  payment  of  the  credits  caused  by 
the  liquidation  of  the  copper  money,  for  which  these  lands  were  qfler- 
wards  given,)  the  value  (the  proceeds)  of  the  vacant  lands,"  &c.  This 
is  not  a  pledge  of  the  lands  themselves.  It  is  but  an  appropriation 
of  the  receipts  from  them,  and  is  as  different  from  a  mortrage  of  the 
lands  as  an  agreement  to  pay  over  the  amount  expected  to  be  received 
from  the  sale  of  a  horse  would  be  from  a  pledge  of  the  horse  itself.  The 
language  quoted  from  the  decree  of  1841  dedicates  certain /uncfo, which 
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by  previous  decrees  had  been  adjudged  to  the  bank,  to  the  ^^liquidation 
of  the  copper  money ^  and  to  the  payment  of  the  charges  to  which  are 
subjected  the  funds  consigned  to  the  said  bank  according  to  the  said 
decrees  and  that  of  the  20th   July,   1837."     Six  decrees  are  here 
referred  to  as  explanatory  of  the  nature  of  the  ^^ funds*'  which  had 
been  previously  consigned  to  the  bank,  and  which  are  by  this  decree 
appropriated  to  the  liquidation  of  the  copper  coin  and  of  the  charges 
to  which  those  decrees  subjected  these  iunds,  which  decrees  are  not 
before  us.     It  is  plain,  however,  from  the  decree  before  us,  that  those 
decrees  dedicated  what,  in  the  decree  of  1841,  are  called  '*  funds,"  to 
certain  specified  objects,  for  which  objects  that  decree  substituted  the 
copper  bonds,  and  that  if  the  things  called  ^^  funds*'  were  mortgaged 
to  the  copper  bond  holders  by  the  decree  of  1841,  they  had  been  mort- 
gaged to  the  bank  for  some  other  creditors  by  the  previous  decrees. 
Can  we  suppose  that  even  the  government  of  Mexico    would   at- 
tempt to  deal  in  this  wise  with  mortgages  of  lands — revoking  them 
at  pleasure  ?    I  quite  agree  with  the  claimant's  counsel  that  trans- 
actions relating  to  proprietary  interests  are  to  be  construed  on  the 
same  principles,  whether  the  dealings  be  by  governments  or  indi- 
viduals, ana  in  the  absence  of  any  authority  to  the  contrary,  that 
will  be  assumed  to  bo  the  rule  in  Mexico  as  well  as  in  the  United 
States.     This  renders  it   impossible   to   suppose  that  the  ^^ funds** 
which,  by  the  decrees  of  1837  and  1838,  had  been  dedicated  to  one 
object,  and  by  that  of  1841  to  another,  were  lands  ;  and  that  the  first 
decrees  were  intended  to  make  a  mortgage,  and  the  last  to  revoke  that 
mortgage,  and  create  another  for  a  different  object.     It  may  be  ob- 
served m  this  connexion,  also,  that  if  the  decree  of  1841,  whiehwas 
issued  simultaneously  with  that  for  the  suppression  of  the  copper 
money,  mortgaged  the  lands  to  liquidate  the  copper  money ^  that  of 
1843  revoked  that  mortgage,  and  dedicated  merely  the  value  or  the 
receipts  from  the  lands  to  the  payment  of  the  bonds  which  had  since 
been  given  for  the  money  suppressed  by  the  former  decree.     This  last 
decree  fixes  the  rights  of  the  claimant,  both  because  he  cannot  contest 
the  power  of  the  Mexican  government  to  modify  or  change  its  dedications 
of  these  ^^funds^**  seeing  that  he  claims  under  a  decree  which  purports 
to  change  the  pledge  of  these  funds  from  other  creditors  to  that  of  the 
liquidation  of  the  copper  money y  and  because  he  is  but  a  copper  bond 
holder,  and  therefore  pot  embraced  in  the  decree  of  1841^  which  did 
not  apply  to  those  who  should  take  bonds  for  the  copper  money  sup- 
pressed by  Santa  Anna's  decree  of  1841.     The  decree  of  1843  includes 
only  those  who  accepted  the   bonds  for   copper    money  suppressed, 
and  the  extent  of  their  rights  on  the  lands  depends  on  the  terms  of 
that  decree.     These  terms  cannot  be  construed  as    mortgaging  the 
land.     They  direct  the  application  to  the  payment  of  these  bondS,  the 
value  of  the  lands,  and  the  word  '^  value/'  it  is  admitted  by  the  claim- 
ant himself,  (see  his  {Petition,  p.  2,)  means  the   ^^ proceeds"  of  the 
lands. 

The  decree  of  1841,  therefore,  is  alone  relied  on  as  creating  a  mort- 
gage on  the  lands.  If  the  language  of  that  decree,  by  which  certain 
''  funds"  are  dedicated  to  tho  liquidation  of  the  copper  money,  could 
be  construed  to  create  a  lien  on  lands,  the  claimant  could  have  no  ad- 
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vantage  of  such  lien,  for  he  does  not  describo  himself  as  the  possessor 
of  any  of  the  copper  money  which  was  to  be  liquidated  by  those* 
^'fands/'  but  only  as  the  holder  of  the  bonds  given  for  some  of  that 
money,  and  which  are  secured  by  the  subsequent  decree  dated  9th 
December,  1843.  But  it  is  apparent  from  the  terms  used  in  the 
decree  of  1841,  from  the  nature  of  the  transaction,  and  from  the 
character  of  the  parties  to  it,  that  no  lien  on  the  land  was  given  by 
the  decree  of  1841  more  than  by  those  which  preceded  it  in  1837 
and  1838,  or  by  that  which  followed  it  in  1843.  The  only  founda- 
tion for  such  an  idea  consists  in  this,  that  the  decree  under  con- 
sideration enumerates  ^^the  real  estate"  as  one  of  the  items  of  the 
"funds"  which  had  been  previously  adjudged  to  the  bank  for  cer- 
tain purposes,  but  which  are  by  that  decree  to  be  applied  ^^  to  the 
liquidaiion  of  the  copper  money."  Lands  might  be  mortgaged  by  the 
description  of  *'  funds,"  perhaps,  if  the  context  made  it  clear  that  it 
was  so  intended.  But  this  word  means  ordinarily  money,  and  the 
context  shows  that  it  holds  that  meaning  in  this  place,  because  a  debt 
is  to  be  liquidated  with  it.  But  it  is  said  the  real  estate  is  enumera- 
ted as  an  item,  and  the  first  item,  of  the  funds  with  which  this  liqui- 
dation is  to  be  made.  So  are  '^  all  the  active  credits  of  the  exchequer 
which  may  not  have  been  recovered  to  this  date,  be  their  nature  and 
locality  what  they  may,  excepting  the  proceeds  of  maritime  duties." 
But  it  was  not  meant  by  this,  to  tender  to  the  holders  of  the  copper 
money  the  land,  or  portions  of  it,  or  **  the  credits  of  the  exchequer," 
in  payment  of  their  debt.  It  was  the  proceeds  in  money  of  the  lands 
and  of  other  items  mentioned  in  the  decree  which  were  to  be  applied 
to  the  liquidation  of  the  copper  money.  It  was  not  the  lands  or 
"  the  credits  of  the  exchequer,"  &c.,  which  were  to  be  applied  ;  but 
it  was  the  funds  which  were  to  be  obtained  from  these  sources  which 
were  to  be  applied,  according  to  this  decree,to  the  liquidation  of  the  cop- 
per money.  And  this,  the  obvious  meaning  of  the  language  of  the 
decree,  is  in  keeping  with  the  character  of  the  transaction^  and  of  the 
partiestoit.  Would  any  one  believe  that  a  government  would  mortgage 
its  public  domain  of  all  and  singular  to  men,  women,  and  children, 
who  should  have  the  copper  pennies  in  circulation  ?  Was  there  ever 
a  precedent  for  such  a  transaction,  and  what  would  be  the  advantage 
to  the  individuals  of  such  a  lien?  It  could  never  be  enforced  by 
foreclosure  at  the  suit  of  any  or  ^11  the  holders  of  the  coin,  nor  could 
a  purchaser  of  the  land  thus  mortgaged  control  the  government^ 
and  compel  it  to  apply  the  proceeds  to  the  discharge  of  the  mortgaged 
premises.  Nor  could  a  purchaser  of  part  of  the  land,  even  if  the  pur- 
chase money  paid  by  him  was  faithfully  applied,  get  a  [release  from 
such  mortgagees;  therefore,  practically,  it  could  be  but  a  pledge  of  the 
faith  of  the  nation  to  apply  the  proceeds  of  these  sales,  specially, 
whatever  might  be  the  form  of  words  used,  and  this  circumstance, 
with  the  unprecedented  nature  of  any  other  sort  of  pledge  by  a  nation, 
would  control  the  construction  of  the  words,  even  if  they  might  be 
coDstraed  to  create  a  mortgage  of  the  lands.  It  is  a  common  case  for 
a  nation  desiring  to  give  credit  to  its  securities  to  pledge  special 
branches  of  its  revenue,  and  we  have  a  recent  instance  in  our  history 
ot'.the  pledge  of  the  proceeds  of  the  sales  of  the  public  lands.     (See 
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«ct  of  28th  January,  1847,  §  20,  9  Stat.,  p.  128.)  But  sach  acta  are 
but  pledges  of  the  faith  and  honor  of  the  nation,  that  the  particular 
source  of  revenue  mentioned  shall  be  devoted  to  the  payment  of  the 
debt  named.  No  one  ever  supposed  that  such  pledges  created  a  lien 
on  the  lands  sold,  or  other  property,  whence  the  revenue  was  derived, 
or  gave  the  holder  of  the  securities  any  claim  against  such  land  or 
|)roperty,  or  required  the  purchaser  or  tax  payer  to  look  to  the  appli- 
t^ation  of  his  payments  in  order  that  his  property  might  be  exonera- 
ted from  further  claim,  as  in  a  case  of  property  mortgaged,  or  conveyed 
in  trust  and  charged  with  the  payment  of  special  debts.  As  already 
stated,  such  pledges  are  similar  to  the  promise  of  an  individual  to  pay 
a  debt  from  the  proceeds  of  an  expected  sale.  If  the  man  owns  the 
property  thus  pointed  to,  and  has  the  prospect  of  making  a  sale  of  it, 
and  is  an  honorable  man,  the  paper  offered  is  likely  to  be  in  good 
credit,  even  if  his  general  credit  was  impaired,  and  yet  he  might 
fail  to  keep  the  promise,  and  put  the  price  of  the  horse  or  other  article 
sold,  in  his  pocket,  and  the  purchaser  of  the  horse  or  other  article 
could  not  be  disturbed  by  the  disappointed  creditor. 

II.  But  if  it  be  assumed  that  the  decrees  operate  to  mortgage  the 
lands,  part  of  which  is  included  in  the  territory  since  acquired  by  the 
United  States,  it  does  not  follow  that  such  acquisition  devolves  upon 
the  United  States  the  obligation  to  pay  the  debts  of  Mexico  which 
were  secured   by  a  lien  on  these  lands.     I  do  not  deny  this  obli- 
gation on  the  ground  that  the  United  States  were  not  notified  of 
the  lien,  or  that  the  lien  was  extinguished  by  the  cession.     On  the 
contrary,  I  admit  that  if  the  land  was  mortgaged  by  these  decrees,  we 
took  the  grant  not  only  of  the  Gadsden  purchase^  but  of  that  made  at 
Gaudalupe  !Eidalgo,  subject  to  the  lien  ;  because  the  decrees,  being 
the  acts  or  laws  of  the  sovereign  power,  were  binding  on  all  subse- 
quent purchasers,  whether  such    purchaser  was  an  individual  or  a 
State,  to  which  the  sovereignty  was  transferred  as  well  as  the  land, 
This  is  the  public  law,  and  it  is  expressly  recognized  in  both  the  treaties, 
(see  9  Stat.,  pp.  929,  930,  934,  and  935  ;  10  ib.,  p  1,035,)  where  it 
is  provided  that  all  private  rights  in  these  lands,  which  had  been 
acquired  under  Mexico  prior  to  the  cession  of  these  territories,  shall 
be  respected  by  the  United  States.     Assuming,  then,  that  the  peti- 
tioner has  a  mortgage  on  all  the  lands  of  California,  New  Mexico, 
and  Arizonia^  which  were  public  in^  December,  1841,  which  is  good 
against  all  private  persons  who  have  since  acquired  titles  thereon, 
and  also  against  the  United  States,  is  there  anything  in  the  contracts 
by  which  Mexico  has  subsequently  granted  parts  of  these  lands  to 
individuals  and  to  the  United  States  which  would  create  an  obliga- 
tion on  the  part  of  such  grantees  to  pay  the  copper  bond  debts  of 
Mexico?     Nothing  of  the  sort  will  be  pretended.     These  grants  do 
not  differ  from  the  ordinary  case  of  a  grant  of  land  subject  to  encum- 
brance, which,  while  it  reduces  the  estate  granted  to  an  equity  of 
redemption,  give  the  mortgagee  no  claim  whatever  on  the  grantee, 
with  whom  he  has  no  contract.     It  is  agreed  that  there  is  no  different 
rule  applicable  to  the  relations  of  a  State  to  a  mere  property  interest 
and  those  of  individuals  to  such  an  interest ;  and,  therefore,  there  is 
no  different  right  in   this  supposed   mortgagee  against  the  Unit^ 
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States  than  he  has  against  the  maltitudes  who  have  grants  from 
Mexico,  in  California^  &c.,  since  the  date  of  these  decrees,  and  most  of 
the  grants  in  California  were  made  since  those  dates,  and  the  greater 
prt  of  the  land,  as  respects  valne,  I  believe,  was  granted  to  individuals 
by  Mexico. 

Bat  this  snit  proceeds  on  the  assumption  that  by  the  mere  acqaisi-* 
tion  of  these  territories  from.  Mexico  the  United  States  has  become 
liable  to  pay  the  debts  for  which  certain  lands  were  pledged,  although 
in  the  greater  part  of  those  lands  the  United  States  claims  no  interest 
whatever,  and  does  not  claim  an  absolute  interest  in  any  which  were 
pledged  to  the  petitioner  prior  to  the  cession.  If  the  court  holds  that 
the  lands  were  mortgaged,  then  the  United  States  acquired  nothing 
but  the  equity  of  redemption  on  that  portion  of  the  mortraged  lands 
which  had  not  been  granted  to  individuals  at  the  date  of  the  treaty, 
because  this  government  got  nothing  but  the  interest  remaining  in 
Mexico  at  the  time.  There  is,  therei^re,  not  only  no  privity  of  con- 
tract with  the  mortgagees,  but  the  United  States  have  received  no 
consideration  from  which  such  an  undertaking  to  pay  off  the  mortgage 
could  be  implied,  and  the  mortgagees  could,  with  equal  propriety,  sue 
anyone  of  the  individuals  to  whom  Mexico  had  made  grants  of  land 
in  this  territory,  and  claim  of  him  the  payment  of  the  bonds  of 
Mexico  which  had  been  secured  by  a  lien  on  the  lands  he  purchased 
as  make  the  claim  against  the  United  States. 

This  is  not  a  proceeding  to  foreclose  a  mortgage  upon  lands  in  which 
the  United  States  claim  an  interest,  but  a  demand  of  payment  of  the 
mortgage  debt  against  a  party  who  claims  the  equity  of  redemption  in 
some  nndefined  portion  of  the  mortgaged  premises.  If  it  were  a  pro- 
ceeding to  foreclose,  it  might  he  objected  that  the  original  debtor  and 
the  other  purchasers  were  not  made  parties,  and  that  the  lands  in 
question  were  not  described,  and  the  question  would  arise  whether  the 
court  has  jurisdiction  of  such  a  case.  No  court  can  do  justice  without 
having  all  these  parties  before  it ;  and  this  court  could  not  entertain 
such  a  case.  It  has  already  decided  that  it  could  not.  It  is  not 
necessary  to  consider  again  whether  such  a  case  could  be  entertained, 
as  this  is  not  a  proceeding  to  foreclose,  but  a  demand  founded  on  the 
idea  that  the  United  States  has  assumed  the  obligations  of  Mexico. 

M.  BLAIR. 


IN  THE  COURT  OP  CLAIMS. 

Dbcember  20, 1859. 
Db  Luchbt  v8.  The  United  States. 

Judge  Blaceforb  delivered  the  opinion  of  the  court. 

The  petition  alleges  that  the  claimant  is  a  subject  of  the  Emperor 
of  the  French  ;  that  he  is  the  holder  and  owner  of  bonds,  commonly 
called  copper  bonds,  against  the  Mexican  government,  to  the  amount, 
with  interest,  of  $810,554  73  ;  that  there  are  other  similar  bonds- 
amounting^  as  he  has  reason  to  believe,  to  several  millions  of  dollars— 
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held  by  other  persons ;  and  that,  by  certain  decrees  of  the  Mexican 
government,  all  the  vacant  lands  of  the  republic  of  Mexico  were  mort- 
gaged^ in  1841  and  1843,  to  secure  the  payment  of  those  bonds. 

The  petition  further  alleges  that  a  treaty,  on  the  30th  of  December, 
1853,  between  the  United  States  and  Mexico,  was  entered  into  in  the 
city  of  Mexico,  subject  to  the  future  ratification  of  the  two  govern- 
ments, by  which  treaty  Mexico  ceded  to  the  United  States  a  large  ex- 
tent of  the  public  lands  of  that  republic,  containing  upwards  of  nine 
millions  of  acres  ;  that  whilst  said  treaty  was  pending  in  the  Senate 
of  the  United  States,  the  claimant,  on  the  7th  of  April,  1854,  gave 
i'ormal  notice  to  the  Senate  of  the  existence  of  said  claim,  and  that 
said  lands  were  bound  by  said  decrees  for  the  payment  thereof;  that 
no  action  was  taken  by  the  Senate  on  the  subject,  and  that  the  treaty 
was  afterwards  ratified  and  confirmed  by  the  two  governments,  the 
purchase  money  being  ten  millions  of  dollars ;  that  said  lands  are 
bound  by  said  claim  of  the  petitioner,  as  were  the  proceeds  and  pur- 
chase money  of  the  same  at  the  time  of  the  notice  aforesaid. 

The  claim  now  presented  to  this  court  is  for  the  amount,  with  in- 
terest, of  said  Mexican  bonds  held  by  the  petitioner. 

This  claim  was  brought  to  the  consideration  of  the  Secretary  of 
State,  whose  decision  on  it  is  as  follows  : 

^^  Department  of  State, 
Washingtonj  November  21,  1856. 

"  Sir  :  The  memorial  addressed  on  your  behalf  to  the  President, 
bearing  date  June  20,  1854,  claiming  a  lien  on  the  lands  ceded  to  the 
United  States  by  the  Mexican  government,  was  duly  received,  and  by 
him  referred  to  this  department. 

'^  In  reply,  I  have  to  acquaint  you  that  this  claim  is  not  considered 
to  have  any  foundation  in  law  or  equity. 
^'  I  am,  sir,  your  obedient  servant, 

"  W.  L.  MARCY. 
**  To  Charles  Dubois  Db  Luchet." 

The  foundation  of  the  petitioner's  claim,  of  having  a  lien  on  the 
lands  aforesaid  prior  to  and  at  the  time  of  their  cession  to  the  United 
States,  is  two  Mexican  decrees.  Among  the  exhibits  in  the  cause  are 
two  papers  purporting  to  be  translations  of  those  decrees  ;  but  there 
is  no  proof  of  their  being  correct  translations.  We  have,  however, 
found  the  decrees,  as  printed  by  authority  of  the  Mexican  government. 
One  of  them  was  issued  by  Santa  Anna,  provisional  president  of  the 
republic  of  Mexico,  and  is  dated  December  6,  1841 ;  the  other  was 
issued  by  Canalize^  provisional  president  of  said  republic,  and  is  dated 
December  29,  1S43. 

Neither  of  those  decrees  contemplates  a  mortgage  or  lien  on  the 
lands  to  which  they  refer.  The  first  one  decrees  that  the  real  estate 
of  national  property  shall  be  destined,  (se  dtstinan,)  with  various  other 
public  resources,  to  the  liquidation  of  the  copper  money  and  to  the 
payment  of  other  specified  charges.  The  second  one  decrees  that 
there  should  be  applied  to  the  payment  of  the  credits  caused  by  the 
liquidation  of  the  copper  money,  the  value  (el  valor)  of  the  vacant 
lands  not  fronterizoa^  nor  bound  by  any  other  obligation. 
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The  fiaid  decree  of  December  6,  1841,  in  the  Spanish  langnage,  will 
he  found  in  avolame  called  '^  Laws  and  Decrees"  of  Mexico,  1841 ,  page 
148.  The  other  decree,  of  December  9,  1843,  in  the  same  language, 
will  be  found  in  ^^El  Observador  Judicial,"  vol.  4,  page  495.  These 
Tolnmes  are  in  the  library  of  the  Attorney  General. 

These  decrees  amount  to  nothing  more  than  a  pledge  by  the  Mexi- 
can government  that  the  proceeds  of  the  sales  of  the  public  lands  and 
other  specified  funds  should  be  appropriated  to  the  payment  of  the 
debts  specified  in  the  decrees. 

The  United  States  have  paid  to  the  Mexican  government  the  con- 
sideration of  said  purchase,  to  wit,  $10,000,000.  It  may  be  that  the 
Mexican  government,  in  consequence  of  said  decrees,  are  bound  to 
apply  that  purchase  money  to  the  payment  of  said  bonds ;  but  the 
United  States  can  in  no  respect  be  responsible  for  the  proper  applica- 
tion of  that  purchase  money  by  the  Mexican  government. 

Our  opinion  is^  that  there  is  no  foundation  for  this  claim. 


36th  Combess,  I  HOUSE  OF  REPRESENTATIVES.  (  Rep.  C.  C. 
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JOHN  H.  MERRILL. 


IUbch  1,  I860. — Reported  from  the  Court  of  ClaiiOB ;  committed  to  a  Committee  of  the 

Whole  House,  aod  ordered  to  be  printed. 


The  C!oxjRTOF  Claims  submitted  the  following 

REPORT. 

To  tht  honoroMe  the  Senate  and  House  of  Representatives  of  (he  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JOHN  H.  MERRILL  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  to  the  Court  of  Claims. 

2.  Claimant' H  petition  to  Congress,  and  resolution  of  the  Senate  re* 
(erring  the  case  to  the  Court  of  Claims,  transmitted  to  the  Senate. 

3.  Depositions  and  other  documentary  evidence  filed  by  claimant, 
transmitted  to  the  Senate. 

4.  Claimant's  brief. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  afBxed  the 
r  -J  seal  of  said  court  at  Washington,  this  first  day  of  March, 
^^'  ^'Ja.D.  1860. 

SAM'L  H   HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


IN  THE  COURr  OP  CLAIMS. 

No.  1761. 
John  H.  Mbrrill  vs.  the  United  States. 

District  of  Columbia,  Washington  County y  ss: 

On  this  30th  day  of  December,  A.  D.  1867,  personally  appeared 
l)efore  me,  a  justice  of  the  peace  within  and  for  said  county,  John  H. 
Merrill,  late  of  San  Francisco,  California,  now  resident  of  said  county, 
^ho,  being  duly  sworn  according  to  law,  declares  that  one  Edward  A. 
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Kin^  was,  on  or  about  the  10th  day  of  April,  A.  D.  1849,  duly  appointed 
(by  Brevet   Bennet  Biley,  a  brigadier  general  in  the  United  States 
army,  and  the  then  acting  United  States  military  governor  of  Cali- 
fornia) harbor-master  of  the  port  of  San  FranciscO;  and  duly  commis' 
fiioned  as  such,  under  date  of  June  19,  1845,  as  will  appear  by  the 
records  of  tbe  War  and  Navy  Departments  }  that  there  devolved  upon 
him,  in  addition  to  the  duties  ordinarily  appertaining  to  the  office  of 
harbor- master  dutxesy  the  duties  of  boarding  officer  and  surveyor  of 
the  port,  and  also  the  care  of  providing  board,  lodging,  clothing,  and 
medical   attendance   for  sick,  destitute,  and  disabled  American  'sea- 
men discharged  from  American  vessels  in  that  port;  that  the  revenae 
laws  of  the  United  States  were  extended  over  California ;  that  the 
American  seamen  arriving  at  that  port  of  San  Francisco  were  liable 
to  the  payment  of,  and  did  pay  to  the  collector  of  the  port,  the  hos- 
pital tax  of  twenty  cents  per  month  out  of  their  wages  ;  that  there 
was  at  San  Francisco  no  United  States  hospital,  nor  public  institution 
for  the  succor  and  relief  of  such  disabled  seamen,  nor  any  other  pro- 
vision made  for  that  class  of  sufferers  by  the  authorities  of  the  United 
States  ;  aLd  said  Merrill  further  states,  that  at  that  time  he  was  in 
possession  of  the  iron  ship  Antelope,  said  ship  being  moored  at  his 
wharf  and  used  as  a  store  ship  and  boarding  house;  that  the  said  King 
agreed  to  and  with  tbe  said  Merrill,  if  he  would  undertake  to  receive  and 
provide  good  and  suitable  board,  medical  attendance^  and  nursing  for 
such  destitute  American  seamen  who  had  or  should  arrive  in  Ameri- 
can vessels,  that  the  government  of  the  United  States  would  see  that 
he  was  paid,  and  that  the  money  was  already  collected  and  would  be 
promptly  paid  on  the  presentation  of  bills  properly  vouched  for ;  and 
that  before  accepting  the  said  King's  orders,  which   are  attached  to 
this  bill,  he  was  assured  by  the  collector  of  said  port  (Harrison)  that 
the  bills  would  be  promptly  paid ;  that  in  consequence  of  such  assur- 
ances, he,  the  said  Merrill,  very  much  to  his  injury,  did   receive  on 
board  his  ship  above  named  one  Mr.  Stone,  one  Mr.  Bogers,  and  Mr. 
John  Hammond,  to  whom  he  furnished,  collectively,  ninety-»ix  days' 
board  and  medical  attendance;  and  that  all  the  time  they  were  in  care 
of  said   Merrill  they  were  entirely  helpless,  and  required  tbe  entire 
time  of  two  or  three  well  men  dayand  night ;  and  that  in  consequence  of 
giving  relief  to  said  sufferers,  his  business  was  entirely  broken  up  by  a 
rumor  that  there  might  be  some  infectious  disease  amongst  the  men  ; 
that  able  and  skilful  physicians  were  emjAoyed,  who  visited  said  per- 
sons two  or  three  times  daily,  and  for  whose  services  two  suits  at  law 
were  instituted  against  the  said  Merrill,  he  being  unuble  promptly  to 
pay  the  same,  but  all  of  which  he  did  pay  at  a  great  sacrifice  to  his  in- 
terest, as  on   the  presentation   of  said  bills  to  tbe  said   King,  he 
(King)  said  he  was  unable  to  pay  the  same^  and  that  Governor  Kiley 
was  not  authorized  to  do  so. 

Board  and  medical  attendance  to  Mr.  Stone,  35  days, 
at  eight  dollars  per  day,  from  October  16  to  Novem- 
ber 25 , |280  00 

Board  to  Mr,  Hammond,  from  October  29  to  November 

20,  23  days,  at  eight  dollars  per  day , 184  00 
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Board  to.Mr.  Rogers,  from  October  13  to  November  20, 
38  days,  at  eight  dollars  per  day •.  $304  00 

768  00 

tlie  price  agreed  on  by  Mr.  King ;  that  the  said  bill  was  duly  pre- 
sented in  the  month  of  November,  1849,  but  the  same  or  any  part 
thereof  has  not  been  paid.  And  the  said  Kferrill  farther  declares, 
that  besides  the  bills  of  cost  which  he  was  forced  to  pay  on  account  of 
the  non-payment  by  the  government. of  the  above  amount,  he  was 
forced  to  borrow  money  at  the  rate  of  six  per  cent,  per  month  to  pay 
his  said  indebtedness  ior  medical  and  other  attendance  on  said  seamen, 
and  that  he  has,  therefore,  charged  interest  at  the  rate  of  six  per  cent, 
for  the  two  first  years,  and  two  per  cent  per  month  for  the  six  years 
ensuing,  making  in  interest  the  sum  of  two  thousand  ninety -one 
dollars  and  eighty -four  cents,  and  a  total  of  two  thousand  eight  hund- 
red and  fifty-nine  dollars  and  eighty-four  cents,  ($2,859  84.) 

J.  H.  MEKRILL. 

Sworn  and  subscribed  to  before  me  the  day  and  year  aforesaid. 

JOHN  S.  HOLLINGSHEAD,  J.  P. 


IN  THE  COUET  OP  CLAIMS. 


No.l,Y61. 
John  H.  Merrill  vs.  The  United  States. 
Brief  far  the  Petitioner. 

To  the  honorable  the  Court  of  Claims : 

This  claim  is  for  services  rendered  the  municipal  authorities  at  San 
Francisco,  California,  in  the  summer  of  1849,  (about  the  month  of 
July,)  and  at  a  time  when  said  place  was  under  the  territorial  govern- 
meat  of  the  United  States  Tour  petitioner  was  called  on  by  the 
alcalde,  T.  M.  Leavenworth,  by  and  with  the  consent  of  the  town 
council,  to  furnish  teams  to  collect  stolen  goods  which  had  been  taken 
from  peaceable  citizens  then  doing  business  at  San  Francisco.  Tour 
petitioner  was  also  appointed  sheriff  by  a  court  convened  by  the  said 
alcalde,  with  the  consent  and  under  the  advice  of  the  constituted  au- 
thorities, and  at  the  earnest  appeal  of  the  citizens  of  the  place,  to 
arrest  and  bring  to  jusiice  a  lawless  band  of  men  calling  themselves 
the  Hounds.  The  said  court  consisted  of  the  following  persons  as 
jodges,  to  wit,  T.  M.  Leavenworth,  Wm.  Gwin,  and  James  Dorel ; 
by  whom  your  petitioner  was  appointed  one  of  the  sheriffs  to  arrest 
and  bold  in  confinement  the  prisoners,  and  to  employ  boats  to  take 
them  from  the  shipping  where  they  were  kept  confined,  and  to  furnish 
victuals  and  rooms  for  the  jurymen  and  witnesses,  and  also  to  furnish 
stationery  and  lights  for  the  convenience  of  said  court  while  in  ses- 
sion, which  occupied  some  eight  or  ten  days.  Tour  petitioner's  bill 
was  audited  by  the  clerk  of  the  court  by  the  direction  of  the  alcalde 
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and  his  associateB,  and  was  forwarded  to  the  then  acting  goTernor  of 
California  at  Monterey,  California,  to  the  amount  of  this  part  of  the 
claim,  to  wit,  $565.  But  the  acting  gOTernor  declined  allowing  or 
paying  said  bill,  for  the  want  of  proper  authority  so  to  do.  Your 
petitioner  was  assured  in  the  undertaking  that  ten  thousand  dollars 
had  been  set  apart  by  the  acting  governor,  and  that  all  who  under- 
took and  spent  their  time  and  money  would  be  paid  promptly  ;  but  of 
this  undertaking  your  petitioner  has  never  realized  one  cent.  And 
ior  the  proof  of  the  services,  he  rests  on  the  evidence  of  Wm.  Webster, 
Anthony  Ten  Eyk,  William  Petit,  and  deposition  of  the  Secretary  of 
the  Treasury  taken  before  Ed.  M.  Brown,  a  Linited  States  commis- 
sioner for  the  court  of  claims,  at  the  city  of  Washington,  February, 
1859. 

And  the  petitioner  further  claims  the  sum  of  $768  as  an  under- 
taker for  the  relief  of  sick  American  sailors  at  the  port  of  San  Fran- 
cisco in  the  fall  of  1849.     (See  original  order  drawn  by  Edward  A. 
King,  then  acting  harbor-master  and  collector  of  said  port.)    The 
petitioner  in  this  case  was  employed  by  the  said  King,  under  the 
authority  vested  in  him  by  appointment  by  Brevet  Bennet  Riley,  a 
brigadier  general  in  the  United  States  army,  and  then  acting  gov- 
ernor of  California.     About  the  tenth  day  of  April,  1849,  the  said 
sailors  being  sick  and  in  a  destitute  situation,  and  thrown  under  the 
care  of  the  said  harbor-master,  who  assured  your  petitioner  that  the 
bills   of  expense  accruing   for   medicine  and   attendance  should  be 
promptly  paid  on  presentment.     But  not  one  of  said  bills  of  expense 
has  ever  been  paid.     The  petitioner  at  the  time  was  quite  unable  to 
lend  the  aid  he  did,  and  lay  out  of  it  even  for  one  month,  as  he  was 
forced  to  sell  valuable  property  at  a  sacrifice  and  pay  a  large  interest 
for  money,  to  wit,  as  high  as  ten  per  cent,  per  month,  and  for  more 
than  three  years  was  ibrced  to  pay  five  per  cent,  on  account  of  the 
embarrassment  which  the  said  undertaking  led  him  into.     He  there- 
fore claims,  in  addition  to  the  several  sums  of  $768  and  $565,  and  also 
on  the  one  hundred  dollars  paid  to  William  Stredley,  as  a  constable 
appointed  by  the  court,  and  paid  at  the  request  of  the  alcalde,  interest 
at  the  rate  of  three  per  cent,  per  month,  amounting  to  the  sum  of 
$1,627  20,  which,  added  to  the  principal,  amounts  to  the  sum  of 
$2,192  20  ;  and  for  proof  in  support  of  these  several  sums,  he  also 
relies  on  the  testimony  of  several  witnesses  above  referred  to. 

Tour  petitioner  is  not  aware  of  any  act  of  Congress  by  which  this 
claim  can  be  paid,  but  rests  on  the  act  of  February  27,  1853,  for  the 
jeliet  of  Brevet  General  Bennet  Riley,  which  legalized  expenses  pre- 
cisely similar,  (and  who  paid  the  prosecuting  attorney  and  some  ot  the 
constables  of  the  same  court,)  incurred  and  paid  by  his  authority,  out 
of  what  is  called  the  civil  ^^fund^"  about  the  same  time  whilst  he  was 
military  governor  of  California ;  and  such  expenditures  under  said 
act,  and  after  receiving  the  approval  of  the  President  of  the  United 
States,  have  been  passed  to  his  credit  on  the  settlement  of  his  accounts. 
But  the  provisions  of  said  act,  and  of  a  similar  one  passed  subse- 
quently for  the  relief  of  General  Mason,  are  confined  to  those  and  to 
expenses  which  had  been  previously  paid,  and  do  not  apply  to  out- 
standing accounts  of  any  description  which  have  not  been  paid.     I 
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hare  therefore  only  to  ask,  that  the  court  of  claims  report  favorably 
on  the  case,  and  shall  rely  on  Congress  to  pass  a  special  act  for  relief ; 
and  expecting  fnll  pay  of  the  original  bills  and  the  full  amount  of 
interest  appended. 

The  honorable  court  of  claims  has  their  attention  particularly  called 
to  the  very  impertinent  letter  written  by  one  of  the  employees  of 
Howell  Cobb,  Secretary  of  the  Treasury.  My  account  being  handed 
into  the  office  by  Senator  Gwin,  through  the  President  of  the  United 
Stat-es,  Mr,  CclbVs  man  took  from  December  to  the  16th  day  of  April 
to  answer  the  simple  wUl  you  pay  or  not  f  and  at  the  time  says,  after 
promising  every  other  day  for  four  months  to  give  an  answer,  and 
naving  made  a  street  talk  about  my  demands,  says,  without  any  ref- 
erence to  the  merits  of  the  case  or  the  extravagant  charges^  it  has  been 
long  since  decided  that  this  department  has  no  jurisdiction  over  claims 
that  accrued  prior  to  the  arrival  at  San  Francisco  of  the  customs 
officers  appointed  under  the  authority  of  the  department.  Certainly, 
then,  if  this  class  of  cases  had  long  before  been  decided  on,  there  was 
no  reason,  in  justice  or  common  sense,  for  the  department  to  take  four 
months  to  give  an  answer.  And  again,  this  extra  clause  thrown  in 
to  show  up  extravagant  charges  was  stepping  out  of  the  Secretary's 
way  to  prejudice  the  case.  The  customs  were  collected  and  the  monthly 
dues  of  seamen  were  collected  in  the  same  way  and  under  the  same 
rules,  and  by  the  authorized  agents  of  the  government,  and  applied 
to  government  purposes,  in  fact,  the  same  as  they  were  in  other  ports 
of  the  United  States  ;  and  it  was  either  lawful  to  do  so,  or  else  the 
constituted  authorities  were  allowed  to  plunder  the  revenue  under  a 
knowledge  of  the  government  officials.  And  it  was  the  duty  of  the 
government  to  protect  and  take  care  for  the  peace  and  saiety  of  the 
citizen  as  well  as  the  soldier  and  sailor  ;  and  it  is  no  excuse  or  reason 
to  offer  by  the  Secretary  that  a  demand  is  not  to  be  paid  under  such 
circumstances,  for  the  territory  was  then  as  much  under  the  authority 
of  the  government  as  it  is  now,  and  more  directly  so.  It  was  at  that 
most  important  stage  when  the  pioneer  had  to  st];ain  every  nerve  to 
live  himself;  and  it  was  doubly  the  duty  of  the  government  to  pro- 
tect instead  of  getting  in  debt  to  private  individuals,  and  then  employ 
men  to  put  off  payment,  year  after  year,  for  ten  and  may  be  for  fifteen 
years.  It  is  a  disgrace  to  the  name  of  freedom,  and  a  base  violation 
of  that  clause  of  the  Constitution  which  provides  that  private  property 
shall  not  be  taken  for  public  use  without  a  reasonable  remuneration. 
This  was  a  taking  in  that  sense.  In  both  cases  life  and  property  were 
at  stake  ;  and  the  aid  required  by  the  government  of  one  of  its  citi- 
zens was  furnished  under  a  solemn  pledge  of  the  constituted  authori- 
ties that  the  money  paid  and  services  rendered  should  be  promptly 
paid.  Abundance  of  other  testimony  might  be  adduced,  but  the 
above  is  deemed  sufficient.  * 

J.  H.  MERRILL, 

Attorney  for  himself. 
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in  the  cx)urt  of  claims. 

John  H.  Merrill  vs.  The  United  States. 

solicitor's  bbief. 

Claim  for  boarding  destitute  and  disabled  American  seamen  at  San 
FanciscOy  Col. ,  before  the  organization  of  a  State  government, 

MATERIAL  ALLEGATIONS  IN  PLAINTIFF'S  PETITION. 

1.  That  Edward  A.  Kin^  was,  on  the  10th  of  April,  1849,  appoint- 
ed by  General  Kiley  harbor-master  of  the  port  of  San  Francisco,  com- 
missioned on  the  19  th  of  June  of  that  year.   ^ 

2.  That,  in  addition  to  the  usual  duties  of  a  harbor-master,  there 
were  devolved  upon  him  those  of  boarding  officer  and  surveyor  of  the 
port,  and  also  the  care  of  providing  board,  lodging,  and  clothing,  and 
medical  attendance  for  sick,  destitute,  and  disabled  American  seamen 
discharged  from  American  vessels  in  that  port. 

3.  That  the  revenue  laws  of  the  United  States  were  extended  over 
California,  and  American  seamen  arriving  at  that  port  were  liable  to 
and  did  pay  the  hospital  tax  of  twenty  cents  per  month  out  of  their 
wages. 

4.  That  there  was  at  San  Francisco  no  United  States  hospital  or 
institution  for  the  relief  of  disabled  seamen. 

6.  That  plaintiff  was  then  in  possession  of  an  iron  ship,  (the  Ante- 
lope,) moored  at  his  wharf  and  used  as  a  storeship  and  boarding 
house. 

6.  That  said  King  contracted  with  him  that  if  he  would  receive  the 
disabled  seamen,  the  United  States  would  see  the  plaintiff  was  paid, 
and  that  the  money  was  then  collected  for  that  purpose. 

T.  That  he  received  and  took  care  of  three  such  seamen,  whose  bills 
amounted  to  $768,  which  has  not  been  paid  ;  but  that  he  was  entitled 
to  receive  that  amount  with  interest. 

MATERIAL  FACTS  PROVED,  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

1.  That  somebody,  in  the  name  of  Edward  A.  King,  requested  the 
captain  of  the  Antelope,  in  October,  1849,  to  take  charge  of  persons 
said  to  be  American  seamen,  one  of  whom  was  said  to  be  sick,  and 
whose  board,  it  was  said,  was  to  be  paid  by  the  government.  ^Re- 
cord, p.  10.) 

This  is  the  only  fact  proved  that  tends  to  prove  any  part  of  the 
facts  set  up  in  the  petition. 

THINGS  NOT  PROVED. 

1.  It  is  not  proved  that  Edward  A.  King  was  appointed  by  Greneral 
Biley  to  any  office,  either  to  take  charge  of  sick  and  disabled  seamen^ 
or  otherwise. 

2.  It  is  not  proved  that  said  King  sent  disabled  or  sick  seamen  to 
be  taken  care  of  by  plaintiff. 

3.  It  is  not  proved  that  plaintiff  did  take  care  of  sick  or  disabled 
seamen  on  account  of  the  government  or  otherwise. 

4.  There  is  no  proof  that  King  or  any  one  else  had  a  legal  right 


.      .  JOHN  H.  MERRILL.  7 

to  contract  a  debt  for  taking  care  of  sick  and  disabled  seamen^  and  be 
paid  by  the  United  States. 

LEGAL  PROPOSITIONS. 

1.  Ufdesa  King  was  legally  authorized  to  contract  the  debt  now  daim" 
ed,  the  government  is  not  liable. 

There  is  no  show  of  proof  that  King  was  legally  authorized  by  any 
person  to  contract  this  debt ;  and,  consequently,  no  recovery  can  be 
had. 

2.  Vnleas  there  is  proof  that  the  plaintiff^  rendered  the  services  charge 
edy  lie  could  not  recovery  even  if  King  was  authorized  to  contract  the 
debt. 

There  is  no  evidence  whatever  that  the  plaintiff  rendered  the  servi- 
ces for  which  he  has  charged.     Ck>nsequently,  he  cannot  recover. 
There  is,  in  fact,  no  proof  to  sustain  the  petition,  but  a  single  fact 
that  tends  to  pYove  anything,  and  the  plaintiff  is  not  proved  to  be 
connected  with  that  fact. 

There  can  be  no  ground  on  which  it  is  possible  for  the  plaintiff  to 
recover. 

R.  H.  GILLET,  Solioitor. 

KOVBMBER  7,  1859. 


in  the  court  of  claims.— p*betjaet  7,  1860. 
.   John  H.  Mebril  vs.  The  United  States. 

LoRiNG,  J.,  read  the  opinion  of  the  Court. 

The  petitioner  sets  forth  that  in  1849  Edward  A.  King  was  harbor- 
master of  the  port  of  San  Francisco,  in  the  Territory  of  California,  and 
in  such  capacity  contracted  on  the  part  of  the  United  States  with  the 
petitioner  for  board,  accommodation,  nursing,  and  medical  attendance 
for  sick  and  disabled  American  seamen.  That  there  was  at  that  time 
no  hospital  or  other  public  institution  in  San  Francisco  for  the  purpose, 
and  that  the  petitioner  received  on  board  his  ship  Antelope,  then 
moored  at  his  wharf  in  San  Francisco,  and  used  as  an  hospital,  three 
sick  American  seamen.  And  for  this  he  claims  of  the  United  States 
payment  as  follows : 

Board  and  medical  attendance  to  Mr.  Stone,  35  days,  at  $8  per 
day,  from  October  16  to  November  26 $280  00 

Board  to  Mr.  Hammond  from  October  29  to  November  23, 
at  $8  per  day 184  00 

Board  to  Mr.  Rodgers  from  October  13  to  November  20,  38 
days,  at  |8  per  day 304  00 

1768  00 

-  -  -   - 

And  the  petitioner  sets  forth  that  the  bill  exhibits  the  price  agreed 
on  by  Mr.  King.  . 
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The  evidence  (p.  9)  shows  that  the  petitioner  was  in  possession  of  the 
Antelope,  and  that  she  was  nsed  by  him  as  an  hospital,  (Webster's  an- 
swer 2a  ;)  and  Mr.  Webster  states,  (6th  answer,)  "  I  have  often  seen 
physicians  on  board  the  Antelope  in  attendance  upon  the  sick. " 

Then  three  orders,  signed  **Edw'd  A.  King,  by  W.  H.  C,"  are  in 
evidence,  (p.  Ill,)  purporting  to  be  from  Mr.  King  to  the  petitioner,  to 
receive  F.  Bodgers,  Mr.  Stone,  and  John  Hammond  as  United  States 
hospital  seamen.  And  Mr.  Webster  testifies  (p.  9,  answer  i)  that  these 
orders  are  in  the  handwriting  of  Mr.  W.  H.  Cruskey,  wno  was  the 
deputy  under  Edward  A.  King,  harbor-master. " 

The  evidence  then  exhibits  a  oill  containing  the  items  specified  above, 
made  out  thus : 

"Mr.  Edw.  A.  King,  harbor-master, 

To  John  H.  Merrill,  Dr." 

To  which  is  appended  the  following  certificate : 

"San  Francisco,  November  20,  1849. 

"I  certify  that  the  above  bill  is  a  true  copy  of  the  original  rendered. 

"Edw'd  A.  Kino, 
"  Harbor  master  and  surveyor  of  the  port." 

There  is  no  evidence  of  the  genuineness  of  the  signature  of  this  cer- 
tificate, and  it  is  not  testimony  under  oath,  and  it  is  observable  that 
it  does  not  certify  to  the  correctness  of  the  charges  in  any  particular, 
but  only  to  the  fact  that  such  a  bill  had  been  rendered.  It  does  not 
prove,  therefore,  the  contract  alleged  between  Mr.  King  and  the  peti- 
tioner, nor  the  price  agreed  upon  ;  nor  the  number  of  days  the  seamen 
named  were  on  board  the  Antelope  ;  nor  that  they  were  on  board  the 
Antelope  at  all ;  nor  is  there  any  evidence  of  this,  for  the  orders  to  re- 
ceive certain  men  are  not  evidence  that  they  were  received,  lodged,  fed, 
nursed,  and  furnished  with  medical  aid  ;  and  although  the  orders,  the 
certificate  on  the  bill,  and  the  testimony  of  Mr.  Webster  that  he  "had 
seen  physicians  on  board  the  Antelope  in  attendance  on  the  sick,"  may 
induce  a  belief  that  some  such  services  as  are  claimed  for  were  rendered, 
yet  they  do  not  prove  that  fact,  nor  show  the  extent  of  the  services 
rendered,  nor  furnish  the  necessary  elements  for  a  judgment. 

The  evidence  shows  that  such  services  as  those  claimed  for  were  then 
of  high  cost.  Capt.  Webster  testifies,  (p.  9,  answer  6  :)  "  I  paid  a  phy- 
sician one  ounce  of  gold  for  each  visit  to  my  men,"  and  Mr.  Ten  Eyck 
states,  (p.  12,  8th  answer,)  '^  In  the  summer  of  1850  I  was  sick  for 
three  or  four  weeks,  and  paid  a  physician  eight  dollars  per  visit ;  and 
I  had  a  sick  friend  who  paid  sixteen  dollars  per  visit.  In  his  case  it 
was  for  several  weeks." 

The  petitioner  also  claims  payment  for  services  and  expenditures  in 
the  summer  of  1849,  as  sherifi*  to  a  court  convened  by  the  "alcalde, 
with  the  consent  and  under  the  advice  of  the  constituted  authorities, 
and  at  the  earnest  appeal  of  the  citizens  of  the  place."  It  is  not  shown 
nor  claimed  that  this  court  was  a  court  of  the  United  States,  or  had  any 
authority  from  them.  And  Mr.  Ten  Eyck,  a  deponent  for  the  peti- 
tioner, testifies,  (p.  12,  answer  to  2d  interrogatory  :)  '^I  know,  by  gen- 
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eral  report,  that  there  was  an  organization  of  desperadoes,  so  nnder- 
stood,  called  'Honnds/  in  San  Francisco  in  1849,  and  their  conduct 
was  of  such  a  character  that  the  whole  community  was  excited,  and 
thej  organized  a  court  with  a  view  to  try  and  punish  them.  "  And 
when  asked  (p.  13,  2d  cross-interrogatory)  ^'hy  whom  were  these  ex- 
penses to  be  paid  ?"  he  answers,  ^'  My  impression  is  that  it  was  un* 
derstood  generally  that  there  was  to  be  a  voluntary  subscription  by  the 
citizens  to  pay  the  expenses  of  said  court.  I  do  not  know  that  any 
subscription  was  ever  obtained  to  pay  said  expenses,  or  that  the  city 
government  ever  paid  them.'' 

On  these  facts  and  this  evidence  no  claim  can  be  sustained  against 
the  United  States,  and  on  the  whole  case  we  are  of  opinion  that  the 
petitioner  is  not  entitled  to  relief. 

Eep.  0.  C.  248 2 
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RICHARD  S.  COXE. 

[To  accompany  Bill  H.  R.  C.  C.  98.] 

Kat  2,  I860.— The  Conrt  of  Claims  submitted  the  following  report ;  which,  together  with 
the  aooompanying  bill,  was  oonunitted  to  a  Committee  of  the  Whole  House,  and  ordered 
to  be  printed. 

The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  JumoraUe  tJie  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

RICHARD  S.  COXE  w.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant  to  Court  of  Claims,  and  memorial 
to  Congress,  withdrawn  from  Senate  bj  claimant,  and  filed  in  the 
Court  of  Claims. 

2.  Documentary  evidence  filed  liy  claimant  and  transmitted  to  the 
Senate. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  court  allowing  claimant  $500. 

6.  Bill  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
r  -i  seal  of  said  court,  at  Washington,  this  Ist  day  of  May,  A.  D. 
*-^'®--l  1860. 

SAMUEL  H.  HUNTINGTON, 

Oliief  Clerk  Court  of  Claims. 
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in  the  court  of  claims. 
Richard  S.  Coxe  vs.  The  Unitbd  States. 
[2]  PetUion. 

The  petition  of  Richard  S.  Coxe  respectfully  showeth  : 

That  after  the  government  of  the  United  States  had^  at  great  ex- 
pense and  with  a  wise  policy,  constructed  the  great  national  highway 
called  the  Cumherland  road  through  parts  of  the  States  of  Maryland, 
Pennsylvania,  Maryland^  and  Ohio,  under  and  in  pursuflince  of  a  com- 
pact between  those  States  and  the  United  States,  a  cession  was  made 
of  so  much  of  the  said  road  as  lay  within  the  territorial  limits  of  those 
States,  respectively,  to  them. 

Different  constructions  were  given  to  these  compacts  by  the  different 
parties  to  them.  The  States  insisting  upon  the  correctness  of  their 
views,  in  different  forms  undertook  to  raise  an  income  from  the  pro- 
prietors of  the  stages  who  had  contracted  to  carry  the  mail  of  the 
United  States,  and  then  to  accomplish  the  same  object  by  imposing  a 
tax  upon  each  passenger  in  the  mail  coaches. 

In  some  instances  these  impositions  were  paid  by  the  contractors, 
in  other  cases  the  stages  conveying  the  mail  were  actually  stopped  by 
the  State  officials  until  the  demand  was  complied  with.  ^Suits 
[2^]  were  instituted  to  have  these  controversies  judicially  settled, 
and  the  rights  of  the  respective  parties  adjusted ;  such  suits, 
however,  in  general,  were  brought  only  in  the  State  courts,  and  the 
judgments  in  one  State  possessed  no  binding  authority  in  another. 
When  given,  they  were  apt  to  be  in  accordance  with  the  views  of  the 
legislative  authority  of  the  State  in  which  the  controversy  had  arisen. 

The  contractors  appealed  to  the  Post  Office  Department  for  protec- 
tion or  reimbursement ;  to  etiforce  their  rights  to  pass  over  the  road 
without  the  payment  of  tax  or  toll,  or  if  such  payment  was  compelled, 
to  reimburse  the  amount  exacted  from  them. 

The  department  for  years  felt  its  obligation  to  pursue  one  or  other 
of  these  courses.  To  resist  the  State  authority  in  collecting  these  tolls 
was  to  bring  the  general  government  into  conflict  with  the  State  fano- 
tionaries  ;  to  reimburse  the  contractors  from  whom  they  were  exacted 
was  to  involve  the  government  in  a  heavy  pecunidry  responsibility. 
Thousands  of  dollars  had  already  been  obtained  in  one  single  State, 
and  until  this  question  of  right  was  settled,  it  was  obvious  that,  on 
the  one  hand,  no  contract  for  carrying  the  mail  could  be  made  without 
indemnifying  the  contractors  for  what  they  might  be  compelled  to 
pay,  thus  ^imposing  on  the  department  an  enormou&.additionaI 
[3]  expense,  or  enforcing  by  an  arm^d  force  the  right  claimed  on 
behalf  of  the  government  under  the«compacts.  Either  of  these 
alternatives  would  have  been  attended  with  the  most  momentous  con- 
sequences, pecuniary  and  political. 

It  was  under  these  circumstances  that  in  the  year  1842  the  Hon. 
Charles  Wickliffe,  then  holding^. the  ^sition  of  Postmaster  General , 
took  this  interesting  subject  inuTconsideration^  with  an  earneat  desire 
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to  have  the  controversy  settled.  Difficulties  presented  themselves. 
The  then  pressing  case  was  in  Pennsylvania,  but  as  both  the  con- 
tractors and  the  Pennsylvania  commissioners  were  residents  of  that 
State,  the  original  obstacle  was  to  have  a  suit  presenting  the  questions 
brought  before  a  federal  court. 

In  this  emergency  your  petitioner  was  first  consulted.  Mr.  Wick- 
liffe  thought  that  as  the  case  stood,  only  incidentally  and  collaterally 
were  the  interests  of  the  government  implicated,  but  in  that  way  to  a 
large  extent.  It  was  a  case  of  that  character  that,  as  he  thought,  the 
services  of  the  officers  of  the  government.  Attorney  General,  and 
district  attorney,  should  not  be  originally  required. 

Your  petitioner  having  received  his  instructions  from  the 
department,  proceeded  to  Union*town,  in  Pennsylvania,  in  the  [4] 
summer  of  1842,  and  an  arrangement  made  with  the  commis* 
sioners  representing  Pennsylvania,  and  your  petitioner,  representing 
the  Post  Office  Department,  under  which  an  amicable  suit  was  agreed 
to  be  filed  in  the  district  court  for  the  western  district  of  Pennsylvania, 
and  the  questions  involved  to  be  presented  for  the  judgment  of  that 
court  upon  a  statement  of  the  case,  as  if  found  specially  by  a  jury.  A 
pro  forma  judgment  was  to  be  entered  in  the  district  court  so  that  a 
writ  of  error  might  bring  the  entire  case  before  the  Supreme  Court  for 
final  adjudication. 

These  proceedings  will  be  found  in  the  3d  vol.  Howard's  Reports, 
p.  151.  At  January  term,  1844,  this  case  came  on  for  argument.  It 
was  argued  by  your  petitioner  alone  on  behalf  of  the  United  States, 
and  by  two  eminent  counsel  employed  by  the  State  of  Pennsylvania. 
When  the  argument  occurred  (March  12)  it  was  near  the  close  of  the 
term,  and  as  some  important  constitutional  questions  had  been  pre* 
sented,  and  some  members  of  the  court  had  left  the  bench,  the  court 
directed  a  new  argument  to  be  had  at  the  ensuing  term. 

Up  to  this  time  your  petitioner  had  never  received  one  cent  for  his 
professional  services  in  this  important  ca«e.  He  had  not  been 
remu^nerated' for  the  labor  he  had  performed  in  the  original  [6] 
investigation  and  preparation  of  the  case,  or  even  for  the 
expenses  incurred  by  him  in  the  summer  of  1842,  in  his  visit  to  Penn* 
sylvania,  where  hd  had  succeeded  in  putting  the  case  in  a  train  for 
final  adjustment.  He  had  argued  the  cause  before  the  Supreme  Court 
without  any  aid  oi:  assistance ;  he  had  been  opposed  by  Mr.  Fleniken, 
a  gentleman  of  high  professional  attainments^  and  who  has  since 
occupied  a  high  diplomatic  position  under  the  government,  and  by 
R.  J.  Walker,  of  whose  talents  and  qualifications  it  would  be  super- 
fluous to  speak. 

On  the  16th  of  March,  1844,  your  petitioner  addressed  a  letter  to 
the  Postmanter  General,  Mr.  Wickliffe,  acquainting  him  with  the 
then  posture  of  the  case  and  asking,  for  the  first  time,  for  a  fee. 
Knowing  that  Mr.  W.  hai*been  personally  acquainted  with  my  con- 
nexion with  the  case  from  the  beginning,  and  supposing  from  his  own 
professional  experience  that  he  was  both  capable  of  appreciating,  and 
willing  to  appreciate  fairly,  t^e  value  of  the  services  which  I  had 
rendered,  I  presented  no  bill,  specifiied  no  particular  amount  which 
ought  tl^  be  paid  me. 
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Mr.  Wickliffe  endorsed  on  this  letter  as  follows:  ^^B.  S.  Coxe 
[6]       asks  for  his  fee  in  this  '''case.     He  does  not  state  the  amount, 
hut  I  suppose  $200  is  about  a  fair  compensation. 
j  <•  WICKLIFFE. 

^^  Allow  him  this  amount. 

"  WICKLIFFE." 

Your  petitioner  was  surprised  and  dissatisfied  with  this  meagre 
allowance,  hut  was  assured  at  the  department  that  the  main  reasons 
why  a  larger  allowance  was  not  made  were  that  heavy  pecuniary 
claims  then  rested  on  the  office  ;  that  the  payment  was  only  regarded 
as  so  much  on  account ;  that  the  case  was  still  pending,  and  when 
concluded  a  fair  allowance  should  be  made  for  the  services  rendered. 

Under  these  circumstances  petitioner  received  this  sum  of  |200, 
with  this  then  expressly  stated  understanding,  and  continued  to  act 
in  the  case.  In  January^  1845,  the  case  again  came  on  for  argument, 
and  was  argued  on  the  14th  and  16th  of  January  of  that  year,  by 
Messrs.  Yeich  and  Walker  for  the  plaintiffs  in  error,  and  by  Mr. 
Coxe  and  the  Attorney  General  for  the  United  States.  On  the  4th 
of  February  the  judgment  of  the  court  was  pronounced,  affirming 
every  ground  upon  which  the  United  States  had  rested,  and  thus 
settling  the  true  construction  of  the  compacts  by  which  the  national 
road  had  been  ceded  to  the  States,  invalidating  the  laws  under  which 
taxes  had  been  imposed  by  State  authority  upon  the  coaches 
[7]  transporting  the  mails,  and  interdicting  any  such  *  thing  for 
the  future.  In  every  aspect  of  the  case  this  decision,  to  a  very 
lar^  amount,  was  important  to  tbe  government. 

Within  a  short  time  your  petitioner  presented  his  account  to  the 
department,  with  a  note  accompanying  it  to  the  Auditor,  Mr.  Matthew 
St.  Clair  Clarke.  The  case  was  submitted  to  the  then  head  of  the 
department.  Unfortunately  for  the  claimant  a  change  had  just  oc- 
curred, and  Mr.  Wickliffe,  under  whose  administration  your  petitioner 
had  been  employed  and  had  performed  his  services,  was  no  longer  in 
office.  Mr.  C.  Johnson,  his  successor,  raised  objections,  which  were 
promptly  met  and  abandoned.  They  will  be  briefly  alluded  to  in  the 
papers  accompanying  this  petition.  Some  of  these  papers,  it  would 
6eem,  have  disappeared,  how  and  when  it  is  impossible  for  your  peti- 
tioner to  conjecture ;  they  are,  however,  distinctly  referred  to  in  some 
which  remain.  The  claim  was,  however,  rejected  finally  by  Mr. 
Johnson. 

It  is  with  some  reluctance  that  your  petitioner  adverts  to  one  cir- 
cumstance in  this  case.  In  one  of  his  interviews  with  the  Postmaster 
General  on  the  subject,  that  functionary  observed  that  he  was  not 
conversant  with  the  practice,  and  therefore  unable  to  form  an 
[8]  opinion  as  to  whether  your  petitioner  had,  '''in  fact,  been  em- 
ployed as  counsel  by  the  department.  Your  memorialist  ob- 
tained from  Mr.  Wickliffe  a  written  certificate,  showing  not  only  this 
fact,  but  assigning  the  reasons  which,  in  his  judgment,  had  rendered 
this  action  important  and  valuable.  This  paper,  submitted  to  the 
Postmaster  General,  does  not  now  appear  among  the  papers.  A 
reference  to  this  document  will  be  found  in  the  memorial  addressed  to 
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Congress  by  your  petitioner  in  December,  1845.  In  reference  to  the 
amoant  of  compensation  asked  by  petitioner,  your  petitioner  procnred 
a  certificate  from  Mr.  Nelson,  the  Attorney  General — who  was  asso- 
ciated with  petitioner  in  the  second  argument  of  the  case  before  the 
Supreme  Court — ^which  stated  that  the  sum  claimed  was  a  reasonable 
and  moderate  one.    This  paper  also  is  among  the  missing. 

In  one  of  my  interviews  on  the  subject  with  Mr.  Johnson,  it  was 
proposed  by  one  or  the  other — my  recollection  though  not  precise  as 
to  ttie  party  from  which  it  originated,  but  clear  that  it  was  concurred 
in  by  both — that  the  case  should  be  submitted  to  the  judgment  of  the 
then  Attorney  General,  the  Hon.  John  Y.  Mason,  After  several  in- 
quiries of  that  gentleman,  I  learned  from  him  that  no  such  official 
reference  had  been  made.  It  was,  therefore,  with  no  small  astonish- 
ment I  received  from  the  Post  Office  Department  the  annuncia- 
tion that  "*"  a  decision  had  been  made,  concluding  in  these  words :  [9] 
"  Mr.  Wickliffe  regarded  the  |200  paid  as  about  a  fair  compen- 
sation. Mr.  Coxe  seems  to  have  acquiesced  in  it  until  the  late  Post- 
master General  retired  from  the  department.  The  Postmaster  Gen- 
eral declines  interfering  in  the  case,  or  making  any  additional  allow- 
ance, with  the  single  remark  that,  in  his  opinion,  in  such  a  case  its 
management  should  have  been  exclusively  intrusted  to  the  Attorney 
Gkneral  of  the  United  States,  who  seems  to  have  acted  as  the  assistant 
of  Mr.  Coxe  in  this  case." 

Your  petitioner  forbears  a  word  of  comment  upon  the  censure  thus 
thrown  upon  the  late  Postmaster  General  for  the  employment  of  counsel 
in  lieu  of  the  Attorney  General,  when  the  circumstances  under  which 
it  had  been  done,  and  the  reasons  assigned  for  it,  had  been  clearly 
laid  before  the  new  functionary  in  the  first  certificate  from  Mr.  Wick- 
liffe, now  among  the  missing  documents.  He  cannot,  however^ 
permit  the  remark  in  which  his  name  is  mentioned  to  pass  without 
comment.  ^'  Mr.  Wickliffe  regarded  the  |200  paid  as  about  a  fair 
compensation.  Mr.  Coxe  seems  to  have  acquiesced  in  it  until  the 
late  Postmaster  General  retired  from  the  department."  This  was 
designed  to  intimate  that  Mr.  W.  had  regarded  the  |200  as 
*  about  a  fair  compensation  for  services  already  rendered,  ex-  [10) 
penses  already  incurred,  and  for  those  which  were  in  the 
future  to  be  performed  and  paid,  that  your  petitioner  seemed  to  have 
concarred  in  this  view  until  the  late  Postmaster  General  had  retired 
from  the  department. 

Your  petitioner  must  be  excused  for  saying  that  the  two  assertions 
of  fact  thus  adverted  to  were  made  without  the  slightest  foundation 
in  fact  to  justify  them,  if  they  were  designed  to  have  any,  the  most 
remote,  bearing  upon  the  case ;  and  that  the  insinuation  implied  is 
not  only  derogatory  to  the  honor  of  the  party  thus  wantonly  assailed, 
but  as  false  as  it  is  unwarranted. 

Mr.  Wickliffe  never  did  intend  that  the  payment  of  $200  was  about 
a  just  compensation  for  services  rendered  and  to  be  rendered;  and 
unless  this  is  the  meaning  of  Mr.  Johnson's  remark  it  is  wholly  im- 
pertinent to  the  case  before  him.  Mr.  Coxe  never  did  acquiesce,  or 
seem  to  acquiesce,  in  this  decision  ;  and  unless  he  did,  the  assertion  of 
Mr.  Johnson  is  either  irrelevant  or  untrue.    The  insinuation  that  this 
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acquiescence  continued  until  Mr.  W.  had  retired  from  the  department 

is  equally  destitute  of  even  plausibility  in  the  facts  of  the  case.     And 

further,  the  other  facts  in  the  case,  exhibited  before  Mr.  G. 

[11]      Johnson,  were  sufficient  to  demonstrate  to  him  '''that  no  basis 

existed  upon  which  to  rest  either  assertion  or  insinuation. 

Mr.  Wickliffe,  although  ''retired"  from  office,  was,  nevertheless, 
not  only  in  the  city  of  Washington,  but  his  residence  was  within  fifty 
yards  of  the  department ;  and  I  have  it  from  Mr.  W.'s  own  lips  that, 
before  the  date  of  this  paper,  he  had  verbally,  at  the  instance  of  Mr. 
Johnson,  informed  him  of  the  whole  case.  The  information  thus  com- 
municated, and  subsequently  given  in  a  letter  of  Mr.  Wickli£fe,  as 
well  as  in  the  lost  certificate,  disprove  circumstantially  the  averments 
of  the  then  Postmaster  General,  and  equally  so  the  insinuation  which 
he  makes. 

It  will,  even  with  all  this,  hardly  be  credited  that,  after  having 
himself  suggested,  and,  if  I  am  inaccurate  in  that  recollection,  cer- 
tainly acquiesced  in  a  reference  of  the  whole  matter  in  controversy  to 
the  Attorney  General,  Mr.  Mason,  he  inquired  of  Mr.  Mason  what  his 
opinion  would  be,  and  learning  from  him  that  it  would  be  in  my  favor, 
refused  to  make  the  reference,  and  decided  against  me.  Such  facts 
need  no  comment. 

On  September  16,  1845,  your  petitioner  addressed  a  letter  to  Mr. 
Wicklifie  informing  him  of  the  view  taken  of  the  case  by  his  suc- 
cessor, and  the  interpretation  pot  upon  his  action  of  the  preceding 
year.  To  this  he  received  an  answer,  dated  October  3,  1845, 
[12]  in  which  an  ^account  is  given  of  the  case  and  my  connexion 
with  it.  In  reference  to  the  endorsement  made  by  him  upon 
my  application  in  March,  1844,  he  says:  ''  I  did  not  by  that  endorse- 
ment intend  to  preclude  your  claim  for  compensation  for  any  subse- 
Suent  services,  and,  considering  the  importance  of  the  case  to  the 
epartment,  I  doubted  whether  I  had  allowed  what  was  a  reasonable 
fee  in  the  Supreme  Court  for  what  had  been  done  ;  but,  as  the  case 
was  to  be  reargued,  I  did  suppose  if  it  was  settled  favorable  to  the 
United  States  a  further  compensation  would  be  made  you,  and  it  is 
possible  I  60  told  Mr.  Clarke,  as  you  say,  but  have  no  recollection  of 
it  at  this  time."  These  papers  were  laid  before  Mr.  Johnson,  and 
completely  annihilate  the  ground  upon  which  he  had  placed  his  deci- 
sion, but  without  effect.  A  copy  of  the  one,  and  the  original  of  the 
other,  will  be  found  among  the  papers  now  filed. 

Finding  there  was  no  prospectof  obtaining  justice  from  the  depart- 
ment, your  petitioner  had  no  alternative  but  either  to  rest  quietly 
under  this  decision  of  the  Postmaster  General  or  to  present  his  case 
before  Congress,  praying  for  relief.  He  adopted  the  latter  course, 
And  his  memorial,  dated  December  22, 1845,  will  be  found  among  the 
papers. 

By  the  endorsements  made  on  this  original  memorial  it  appears  as 
follows : 

1845,  December  22,  referred  to  the  Committee  on  the  Judiciary. 
£13]     *1846,  March  9,  bill  S.  113  and  report. 

1846,  December  17,  referred  to  Committee  on  the  Judiciary. 
1846,  December  23,  report  and  bill  S.  48. 
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18479  December  29,  referred  to  the  Committee  oa  the  Judiciary. 

1848y  January  5,  bill  S.  55  and  report. 

1850,  April  11,  referred  to  the  Committee  on  Post  Offices  and  Post 
Boads. 

1850,  September  16,  resolution  32  and  report. 

1855,  January  17^  referred  to  Committee  on  Post  Offices  and  Post 
Boads. 

1855,  February  13,  bill  S.  643  and  report. 

It  thus  appears  that  not  less  than  five  favorable  reports  have  been 
made  in  the  Senate,  three  by  the  Committee  on  the  Judiciary,  and  two 
by  the  Committee  on  Post  Offices  and  Post  Boads,  all  accompanied  by 
bills  for  the  relief  of  petitioner.  One  of  these  bills,  which  has  been 
accidentally  found,  is  herewith  filed,  or  rather  it  is  in  the  shape  of  a 
Joint  resolution. 

It  may  be  observed  that  no  proceeding  was  had  in  the  case  between 
the  session  of  1850  and  that  oi  December,  1854.  During  that  inter- 
val the  papers  were  mislaid,  and  notwithstanding  the  most  careful 
search  made  by  General  Busk,  the  officers  of  the  Senate,  and  myself, 
no  trace  of  them  could  be  discovered.  In  January,  1855,  while  exam- 
ining some  of  the  documents  of  the  Senate  relating  to  other  matters, 
I  accidentally  came  across  these.  On  the  16th  January,  1855,  the 
fact  was  communicated  to  General  Busk  in  a  note  of  that  date,  (among 
the  papers.) 

It  has  been  repeatedly  communicated  to  pe^titioner  that  each  [14] 
and  every  of  these  favorable  reports  were  made  with  the  unani- 
mous concurrence  of  the  committees  from  whom  they  proceeded,  and 
the  l)ills  accompanying  them  always  passed  the  Senate  without,  on 
more  than  one  occasion,  a  single  dissenting  voice.  In  no  one  instance, 
however,  were  they  reached  for  final  action  in  the  House  of  Bepre- 
sentatives. 

Your  petitioner  therefore  procured  a  resolution  to  be  passed  in  the 
Senate,  authorizing  him  to  withdraw  the  papers  from  the  files  of  the 
Senate,  for  the  purpose  of  laying  the  case  before  this  honorable  court. 
He  therefore  submits  to  the  court  that  he  was  justly  entitled  to  have 
and  receive  from  the  government,  on  the  8th  March,  1855,  at  least 
the  sum  of  $500,  and  that,  having  constantly  pressed  this  claim  from 
that  date,  he  is  now  justly  entitled  to  that  amount,  with  interest 
until  paid,  and  he  prays  your  honors  to  report  a  bill  to  that  effect  in 
his  favor. 

BICHABD  S.  COXE  in  pro.  per. 


District  of  Columbia,  )  [15] 

Washington  County,    ]  *** 

Be  it  remembered,  and  it  is  hereby  certified,  that  on  this  7th  day 
of  January^  1858,  before  the  subscriber,  a  notary  public  in  and  for 
the  county  and  district  aforesaid,  duly  appointed  and  qualified,  per- 
sonally appears  Bichard  S.  Coxe,and  makes  oath  on  the  Holy  Evangely 
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of  Almighty  God  that  the  matters  and  things  stated  in  the  foregoing 
petition  are  true  as  stated ,  to  the  best  of  his  knowledge  and  belief, 
r    «  -I  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
>-''-'      my  notarial  seal  the  day  and  year  above  written. 

BENJ.  P.  SMITH, 

Notary  Public. 


[16 J     To  the  honorable  the  Senate  and  House  of  By)re9entat%ve8  m  Con- 
gress assembled : 

The  memorial  and  petition  of  Bichard  S.  Coze  respectfully  showeth: 
That  various  controversies  having  arisen  between  the  Post  Office  Depart- 
ment and  several  of  the  States  through  whose  territory  the  National  or 
Cumberland  road  lay,  respecting  the  right  and  authority  of  those 
States  to  exact  tolls  from  the  parties  employed  under  contract  with 
the  government  in  the  transportation  of  the  mail,  your  memorialist 
was  employed  in  his  professional  capacity,  as  counsel,  by  the  Post- 
master General,  Mr.  Wickliffe,  to  examine  the  subject,  and  if  practi- 
cable, arrange  some  plan  by  which  the  questions  involved  could  be 
subjected  to  a  legal  investigation,  so  as  to  obtain  a  final  judgment  on 
the  litigated  points  by  the  Supreme  Court  of  the  United  States. 

After  a  full  examination  of  the  subject,  your  memorialist  became 
satisfied  that,  under  the  terms  of  cession  by  which  the  United  States 
had  transferred  its  right  to  said  road  to  the  Commonwealth  of  Penn- 
sylvania, the  legislature  of  that  State  had  no  authority  to  impose, 
or  its  officers  to  exact  from  the  contractors  for  carrying  the 
[17]  '''mail  of  the  United  States,  and,  with  the  sanction  and  appro- 
bation of  the  Postmaster  General,  be  arranged  with  the  coun- 
sel employed  by  the  State  of  Pennsylvania,  a  course  of  proceeding 
for  the  purpose  of  attaining  the  desired  decision  of  the  questions  in 
controversy. 

A  suit  was  entered,  by  consent,  under  this  arrangement,  in  the 
circuit  court  for  the  western  district  of  Pennsylvania,  in  the  name  of 
the  commissioner  of  the  commonwealth  of  Pennsylvania  against 
the  contractors  employed  to  transport  the  mail  over  so  much  of  the 
National  road  as  lies  within  the  confines  of  that  State.  A  statement 
of  the  facts  upon  which  the  legal  questions  were  to  arise  was  pre- 
pared by  your  memorialist,  and  a  pro  forma  judgment  obtained  in 
that  court,  upon  which  a  writ  of  error  was  sued  out  to  bring  the 
cause  before  the  Supreme  Court. 

The  case  then  presented  was  called  for  argument  at  the  term  of 
January,  1844,  and  was  argued  by  your  memorialist  on  behalf  of  the 
department,  and  by  the  Hon.  Robert  J.  Walker,  the  present  Secre- 
tary of  the  Treasury,  on  behialf  of  the  State  of  Pennsylvania.  Na 
other  counsel  appeared  on  behalf  of  the  United  States,  the  other 
public  duties  of  the  Attorney  General  preventing  him  fron^ 
[18]  taking  any  '''part  in  the  discussion.  After  the  argument  there 
appeared  to  be  much  diversity  of  opinion  on  the  subject  on  the 
bench,  and  it  appearing  that  the  correct  decision  of  the  case  involved 
important  constitutional  questions,  and  similar  controversies  already 
existed  with  the  States  of  Virginia  and  Ohio  ;  and  further,  the  nam- 
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ber  of  jadges  of  the  Supreme  Court  who  heard  the  argument  con- 
Btitute  hut  a  hare  quorum  of  that  hody,  two  of  those  present  heing 
citizens  of  the  States  with  whom  the  controversy  existed,  the  court 
resolved  to  direct  another  argument  of  the  case  before  a  full  court 
at  the  next  term. 

Up  to  this  period  your  memorialist  had  never  received  any  com- 
pensation for  his  professional  services,  so  long  and  so  faithfully 
rendered  by  him  to  the  government.  At  this  time,  however,  he  ad- 
dressed a  note  to  the  Postmaster  General,  in  which  he  requested  him 
to  transmit  a  fee.  In  reply  to  this  communication  that  gentleman 
paid  your  memorialist  the  sum  of  $200.  At  the  same  time  a  verbal 
communication  was  made  to  him  by  the  then  Auditor  of  the  depart- 
ment^ that  the  funds  of  the  department  were  then  at  a  low  state,  that 
the  case  was  to  be  reargued,  and  that  when  it  should  be  finally  de- 
cided a  full  settlement  would  be  made  with  me  for  my  services. 

*  With  this  understanding,  and  relying  upon  these  assurances,     [19] 
I  received  this  sum,  wholly  disproportionate  to  the  services 
which  had  been  already  performed. 

At  the  ensuing  session  of  the  Supreme  Court,  December  term, 
1844,  the  cause  was  again  called  for  argument.  It  was  again  fiilly 
argued  by  your  memoi  ialist,  with  whom  was  now  associated  the  At- 
torney General,  and  two  counsel  for  the  State  of  Pennsylvania.  The 
case  will  be  found  reported  in  3  Howard,  161.  The  judgment  pro- 
nounced by  the  court  was  in  accordance  with  the  opinion  originally 
given  by  your  memorialist  and  in  favor  of  the  claim  asserted  by  the 
United  States,  that  the  vehicles  employed  by  it  for  the  transportation 
of  the  mail  were  and  must  remain  exempt  from  the  payment  of  tolls 
for  passing  over  the  National  road.  It  will  be  seen  that  the  pecuni- 
ary amount  involved  in  that'  suit  was  not  less  than  $6,000;  that  upon 
its  decision  rested  other  heavy  claims,  and  that  the  exemption  ad- 
judged was  to  be  perpetual.  It  is  not  often  that  questions  of  greater 
magnitude  are  discussed  before  judicial  tribunals,  and  the  labors  and 
efforts  of  your  memorialist  had  been  crowned  with  complete  success. 
The  case  oeing  thus  terminated,  your  memorialist  could  not 
for  a  moment  suppose  that  '''any  objection  could  be  made  to  the  [20] 
payment  to  him  of  a  fee  for  the  services  he  had  rendered 
durlBg  so  long  a  period  of  time.  He  accordingly,  after  the  court 
had  risen,  addressed  a  note  to  the  Postmaster  General,  request- 
ing the  payment  of  $500,  as  a  further  compensation  for  his  services. 
The  Postmaster  General,  in  the  first  instance,  declined  making  the 
payment  on  two  grounds:  1st.  That  he  could  not  ascertain  from  the 
records  of  his  department  that  your  memorialist  had  been  employed 
Dy  the  department  in  the  business.  2d.  That  not  being  familiar  with 
the  usage  in  the  Supreme  Court  he  did  not  feel  himself  qualified  to 
judge  as  to  the  propriety  of  the  charge.  He  requested  your  memo- 
rialist to  furnish  to  him  some  data  upon  these  points  which  might 
enable  him  to  jud^e  of  the  propriety  of  making  the  allowance. 

Year  memorialist  accordingly  procured  and  laid  before  him  upon 
the  first  point  the  certificate  of  Mr.  Wickliffe,  who  had  engaged  the 
services  of  your  petitioner,  and  which  fully  exhibited  the  circum- 
stances under  which  he  was  employed,  and  the  reasons  for  doing  it. 
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On  tbe  second,  he  obtained  and  exhibited  a  certificate  from  the  lato 
Attorney  G-eneral,  who  stated  that  the  charge  was  a  reasonable  and 

moderate  one. 
£21]  *This  evidence  he  coald  not  but  suppose  would  be  regarded 
as  entirely  satisfactory.  To  his  great  surprise,  however, 
the  Postmaster  General  now  advanced  a  new  ground  of  objection, 
which  your  memorialist  could  not  possibly  have  anticipated,  viz :  that 
the  payment  of  $200,  which  had  been  made  the  preceding  year,  was 
in  full  satisfaction  of  the  entire  services  which  had  then  been  ren- 
dered and  were  still  to  be  rendered  until  the  termination  of  the  suit. 

In  this  state  of  the  case  your  memorialist  addressed  a  letter  to  Mr. 
Wicklifie,  requesting  his  views  on  the  subject,  and  received  from  him 
a  reply  in  which  he  not  only  disavowed  the  idea  that  the  previous 
payment  was  regarded  by  him  in  full,  but  expresses  his  doubts 
whether  it  was  an  adequate  compensation  for  what  had  been  already 
done  in  the  Supreme  Court,  and  expected  to  make  further  remunera- 
tion. These  papers  were  submitted  to  the  Postmaster  General,  who, 
notwithstanding  this  conclusive  evidence,  adhered  to  his  former  de- 
cision, and  refuses  the  allowance  asked. 

Your  memorialist  therefore  finds  himself  compelled  to  present  his 
claim  for  services  thus  rendered  to  your  honorable  bodies  for  the  ap- 
propriate relief  in  the  premises. 

RICH.  S.  COXE. 

DsCEBiBBB  22,  1845. 


COURT  OF  CLAIMS  OP  UNITED  STATES. 
BlCHARB  S.    OOXE  V8.    ThE  UnITED  StATJBS. 

Brief  of  Claimant, 

^  The  petition  of  Bichard  S.  Coxe  respectfully  showeth  :  That  after 
the  government  of  the  United  States  had,  at  great  expense  and  with 
a  wise  policy,  constructed  the  great  national  highway  called  the  CSum- 
berland  road,  through  parts  of  the  States  of  Maryland,  Pennsylvania, 
and  Ohio,  under  and  in  pursuance  of  a  compact  between  those  States 
and  the  United  States,  a  cession  was  made  of  so  much  of  the  said  road 
as  lay  within  the  territorial  limits  of  those  States,  respectively,  to 
them. 

Different  constructions  were  given  to  these  compacts  by  the  different 
parties  to  them.  The  States,  insisting  upon  the  correctness  of  their 
views,  in  different  forms  undertook  to  raise  an  income  from  the  pro- 
prietors of  the  stages  who  had  contracted  to  carry  the  mail  of  the 
United  States,  and  then  to  accomplish  the  same  object,  by  imposing  a 
tax  upon  each  passenger  in  the  mail  coaches. 

In  some  instances,  these  impositions  were  paid  by  the  contractors, 
in  other  cases,  the  stages  conveying  the  mail  were  actually  stopped  by 
the  State  officials  until  the  demand  was  complied  with.    Suits  were 
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iDstitated  to  have  these  controversies  jadicially  settled,  and  the  rights 
of  the  respective  parties  adjusted — such  suits^  however,  in  general, 
could  be  brought  only  in  the  State  courts,  and  the  judgments  in  one 
State  possessed  no  binding  authority  in  another.  When  given,  they 
were  apt  to  be  in  accordance  with  the  views  of  the  legislative  authority 
of  the  States  in  which  the  controversy  had  arisen. 

The  contractors  appealed  to  the  Post  Office  Department  for  pro- 
tection or  reimbursement.  To  enforce  their  rights  to  pass  over  the 
road  without  the  payment  of  tax  or  toll,  or  if  such  payment  was  com- 
pelled, to  reimburse  the  amount  exacted  from  them. 

The  department,  for  years,  felt  its  obligation  to  pursue  one  or  the 
other  of  these  courses:  to  resist  the  State  authority  in  collecting  these 
tolls  was  to  bring  the  general  government  into  conflict  with  the  State 
functionaries ;  to  reimburse  the  contractors  from  whom  they  were 
exacted  was  to  involve  the  government  in  a  heavy  pecuniary  responsi- 
bility. Thousands  of  dollars  had  already  been  obtained  in  one  single 
State,  and  until  this  question  of  right  was  settled,  it  was  obvious  that, 
on  the  one  hand,  no  contract  for  carrying  the  mail  could  be  made 
without  indemnifying  the  contractors  for  what  they  might  be  com- 
pelled to  pay,  thus  imposing  on  the  department  an  enormous  addi- 
tional expense,  or  enforcing  by  an  armed  force  the  right  claimed  on 
behalf  of  the  government  under  the  compacts.  Either  of  these  alter- 
natives would  have  been  attended  with  the  most  momentous  conse- 
quences, pecuniary  and  political. 

It  was  under  these  circumstances  that,  in  the  year  1842,  the  Hon. 
Charles  Wickliffe,  then  holding  the  position  of  Postmaster  General, 
took  this  interesting  subject  into  consideration,  with  an  earnest  desire 
to  have  the  controversy  settled,  difficulties  presented  themselves.  The 
then  pressing  case  was  in  Pennsylvania,  but  as  both  the  contractors 
and  the  Pennsylvania  commissioners  were  residents  of  that  State,  the 
original  obstacle  was  to  have  a  suit  presenting  the  question  brought 
before  a  federal  court. 

In  this  emergency  your  petitioner  was  first  consulted.  Mr.  Wick- 
liffe thought  that,  as  the  case  stood  only  incidentally  and  collaterally, 
were  the  interests  of  the  government  implicated,  but  in  that  way  to  a 
large  extent.  It  was  a  ca^e  of  that  character  that,  as  he  thought, 
the  services  of  the  officers  of  the  government,  Attorney  General,  and 
district  attorney  should  not  be  originally  required. 

Your  petitioner,  having  received  his  instructions  from  the  depart- 
ment, proceeded  to  Uniontown,  Pennsylvania,  in  the  summer  of 
1842,  and  an  arrangement  made  with  the  commissioners  representing 
Pennsylvania,  and  your  petitioner  representing  the  Post  Office  De- 
partment, under  which  an  amicable  suit  was  agreed  to  be  flled  in  the 
district  court  for  the  western  district  of  Pennsylvania,  and  the  questions 
involved  to  be  presented  for  the  judgment  of  that  court,  upon  a  state- 
ment of  the  case  as  if  found  specially  by  a  jury,  a  pro  forma  judgment 
was  to  be  entered  in  the  district  court,  so  that  a  writ  of  error  might 
bring  the  entire  case  before  the  Supreme  Court  for  final  adjudication. 

These  proceedings  will  be  found  in  the  3d  vol.  Howard's  Reports, 
page  151.  At  January  term  1844,  this  case  came  on  for  argument. 
It  was  argued  by  your  petitioner  alone  on  behalf  of  the  United  States, 
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and  by  two  eminent  counsel  employed  by  the  State  of  Pennsylvania. 
When  the  argument  occurred  (12th  of  March)  it  was  near  the  close 
of  the  term,  and  as  some  important  constitutional  questions  had  been 
presented,  and  some  members  of  the  court  had  left  the  bench,  the 
court  directed  a  new  argument  to  be  had  at  the  ensuing  term. 

Up  to  this  time  your  petitioner  had  never  received  one  cent  for  his 
professional  services  in  this  important  case — ^he  hcul  not  been  re* 
munerated  for  the  labor  he  had  performed  in  the  original  inv^tiga- 
tion  and  preparation  of  the  case,  or  even  for  the  expenses  incurred  by 
him  in  the  summer  of  1842,  in  his  visit  to  Pennsylvania,  where  he 
had  succeeded  in  putting  the  case  in  a  train  for  final  adjustmeDt. 
He  had  argued  the  cause  before  the  Supreme  Court  without  any  aid 
or  assistance ;  he  had  been  opposed  by  Mr.  Flannigan,  a  gentleman 
of  high  professional  attainments^  and  who  has  since  occupied  a  high 
diplomatic  position  under  the  government,  and  by  B.  J.  Walker,  of 
whose  talents  and  qualifications  it  would  be  superfluous  to  speak. 

On  the  16th  March,  1844,  your  petitioner  addressed  a  letter  to  the 
Postmaster  G-eneral,  Mr.  Wickliffe,  accquainting  him  with  the  then 
posture  of  the  case  and  as  asking,  for  the  first  time,  for  a  fee,  knowing 
that  Mr.  W.  had  been  personally  accquainted  with  my  connexion  with 
the  case  from  the  beginning,  and  supposing,  from  his  own  professional 
experience,  that  he  was  both  capable  of  appreciating  and  willing  to 
appreciate  fairly  the  value  of  the  services  which  I  had  rendered,  I 
presented  no  bill,  specified  no  particular  amount  which  ought  to  be 
paid  me« 

Mr.  Wickliffe  endorsed  on  this  letter  as  follows :  B.  S.  Coxe  asks 
for  his  fee  in  this  case.  He  does  not  state  the  amount,  but  I  suppose 
$200  is  about  a  fair  compensation.  Wff. 

Allow  him  this  amount.  Wff. 

Your  petitioner  was  surprised  and  dissatisfied  with  this  meagre 
allowance  ;  but  was  assured  at  the  department  that  the  main  reasons 
why  a  large  allowance  was  not  made  were  that  heavy  pecuniary  claims 
then  rested  on  the  office ;  that  the  payment  was  only  regarded  as  so 
much  on  account ;  that  the  case  was  still  pending,  and  when  concluded 
a  fair  allowance  should  be  made  for  the  services  rendered. 

Under  these  circumstances,  your  petitioner  received  this  sum  of 
$200  with  this  then  expressly  stated  understanding,  and  continued  to 
act  in  the  case.  In  January,  1845,  the  case  again  came  on  for  argu- 
ment, and  was  argued  on  the  14th  and  16th  January  of  that  year,  by 
Messrs.  Veich  and  Walker  for  the  plaintiffs  in  error,  and  by  Mr.  Coxe 
and  the  Attorney  General  for  the  United  States.  On  the  4th  of 
February  the  judgment  of  the  court  was  pronounced,  affirming  every 
ground  upon  which  the  United  States  had  rested,  and  thus  settling 
the  true  construction  of  the  compacts  by  which  the  National  road  had 
been  ceded  to  the  States,  invalidating  the  laws  under  which  taxes  had 
been  imposed  by  State  authority  upon  the  coaches  transporting  the 
mail,  and  interdicting  any  such  thing  for  the  future.  In  every  aspect 
of  the  case  this  decision,  to  a  very  large  amount,  was  important  to 
the  government. 

Within  a  short  time  your  petitioner  presented  his  account  to  the 
department,  with  a  note  accompanying  it  to  the  Auditor,  Mr.  Matthew 
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8t.  Clair  Clarke.  The  case  was  submitted  to  the  then  head  of  the 
department.  Unfortunately  for  the  claimant,  a  change  had  just 
occurred,  and  Mr.  Wickliffe,  nnder  whose  administration  year  peti- 
tioner had  been  employed  and  had  performed  his  services,  was  no 
longer  in  office.  Mr.  C.  Johnson,  his  successor,  raised  objections, 
which  were  promptly  met  and  abandoned.  They  will  be  found  briefly 
alluded  to  in  the  papers  accompanying  this  petition.  Some  of  these 
papers,  it  would  seem,  haye  aisappeared — how  and  when  it  is  im- 
possible for  your  petitioner  to  conjecture.  They  are,  however,  dis- 
tinctly referred  to  in  some  which  remain.  The  claim  was,  however, 
rejected  finally  by  Mr.  Johnson. 

It  is  with  some  reluctance  that  your  petitioner  adverts  to  one  cir- 
cumstance in  this  case.  In  one  of  his  interviews  with  the  Postmaster 
Greneral  on  the  subject  that  functionary  observed,  that  he  was  not 
conversant  with  the  practice,  and  therefore  unable  to  form  an  opinion 
as  to  whether  your  petitioner  had,  in  fact,  been  employed  as  counsel 
by  the  department.  Your  memorialist  obtained  from  Mr.  Wickliffe 
a  written  certificate,  showing  not  only  this  fact,  but  assigning  the 
reasons  which,  in  his  judgment,  had  rendered  this  action  important 
and  valuable.  This  paper,  submitted  to  the  Postmaster  General, 
does  not  now  appear  among  the  papers.  A  reference  to  this  document 
will  be  found  in  the  memorial  addressed  to  Congress  by  your  petitioner 
in  December,  1845.  In  reference  to  the  amount  of  compensation  asked 
by  petitioner,  your  petitioner  procured  a  certificate  from  Mr.  Nelson, 
the  Attorney  General,  who  was  associated  with  petitioner  in  the 
second  argument  of  the  case  before  the  Supreme  Court,  which  stated 
that  the  sum  claimed  was  a  reasonable  and  moderate  one.  This 
paper,  also,  is  among  the  missing. 

In  one  of  my  interviews  on  the  subject  with  Mr.  Johnson,  it  was 
proposed  by  one  or  the  other — my  recollection,  though  not  precise  as 
to  the  party  from  which  it  originated,  but  clear  that  it  was  concurred 
in  by  both — that  the  case  should  be  submitted  to  the  judgment  of  the 
then  Attorney  (General,  the  honorable  John  Y.  Mason.  After  several 
inquiries  of  that  gentleman,  I  learned  from  him  that  no  such  official 
reference  had  been  made.  It  was,  therefore,  with  no  small  astonish* 
ment  I  received  from  the  Post  Office  Department  the  annunciation, 
that  a  decision  had  been  made,  concluding  in  these  words:  ^^Mr» 
WickUffe  regarded  the  two  hundred  dollars  paid  as  about  a  fair  com- 

?msation.  Mr.  Coxe  seems  to  have  acquiesced  in  it  until  the  late 
ostmaster  General  retired  from  the  department.  The  Postmaster 
General  declines  interfering  in  the  case,  or  making  any  additional 
allowance,  with  the  single  remark  that,  in  his  opinion,  in  such  a  case 
its  management  should  have  been  exclusively  intrusted  to  the  Attorney 
General  of  the  United  States,  who  seems  to  have  acted  as  the  assistant 
of  Mr.  Coze  in  the  case." 

Yoar  petitioner  forbears  a  word  of  comment  upon  the  censure  thus 
thrown  upon  the  late  Postmaster  General  for  the  employment  of 
counsel  in  lieu  of  the  Attorney  General,  when  the  circumstances 
under  which  it  had  been  done,  and  the  reasons  assigned  for  it,  had 
been  clearly  laid  before  the  new  functionary  in  the  first  certificate  from 
Mr.  Wickliffe,  now  among  the  missing  documents.    He  cannot,  how« 
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ever,  permit  the  remark  in  which  his  name  is  mentioned  to  pass 
without  comment.  '^  Mr.  Wickliffe  regarded  the  $200  paid  at  about 
a  fair  compensation,  Mr.  Coxe  seems  to  have  acquiesced  in  it  until  the 
late  Postmaster  General  retired  from  the  department."  This  was 
designed  to  intimate  that  Mr.  W.  had  regarded  the  $200  as  about  a  fair 
conrpensation  for  services  already  rendered,  expenses  already  incurred, 
and  for  those  which  were  in  the  future  to  be  performed  and  paid — that 
your  petitioner  seemed  to  have  concurred  in  this  view,  until  the  late 
Postmaster  G-eneral  had  retired  from  the  department. 

Your  petitioner  must  be  excused  for  saying,  that  the  two  assertions 
of  fact  thus  adverted  to  were  made  without  the  slightest  foundation 
in  fact  to  justify  them,  if  they  were  designed  to  have  any  the  most 
remote  bearing  upon  the  case,  and  that  the  insinuation  implied  is  not 
only  derogatory  to  the  honor  of  the  party  thus  wantonly  assailed^  bat 
as  false  as  it  is  unwarranted. 

Mr.  Wickliffe  never  did  intend  that  the  payment  of  $200  was  about 
a  just  compensation  for  services  rendered,  and  to  be  rendered — and 
unless  this  is  the  meaning  of  Mr.  Johnson's  remark,  it  is  wholly 
impertinent  to  the  case  before  him. 

Mr.  Cioxe  never  did  acquiesce  or  seem  to  acquiesce  in  this  decision, 
and  unless  he  did  the  assertion  of  Mr.  Johnson  is  either  irrelevant 
or  untrue.  The  insinuation  that  the  acquiescence  continued  until 
Mr.  W.  had  retired  from  the  department,  is  equally  destitute  of  even 
plausibility  in  the  facts  of  the  case,  and  further,  the  other  facts  in  the 
case  exhibited  before  Mr.  C.  Johnson  were  sufficient  to  demonstrate 
that  no  basis  existed  upon  which  to  rest  either  assertion  or  insinuation. 

Mr.  Wickliffe,  although  ^^  retired''  from  office,  was,  nevertheless,  not 
only  in  the  City  of  Washington,  but  his  residence  was  within  fifty 
yards  of  the  department,  and  I  have  found  it  from  Mr.  W.  own  lips, 
that  before  the  date  of  this  paper  he  had  verbally,  at  the  instance  of 
Mr.  Johnson,  informed  him  of  the  whole  case. 

The  information  thus  communicated  and  subsequently  given  in  a 
letter  of  .Mr.  Wickliffe,  as  well  as  in  the  lost  certificate,  disprove 
circumstantially  the  averments  of  the  then  Postmaster  General,  and 
equally  so,  the  insinuations  which  he  makes. 

It  will,  with  all  this,  hardly  be  credited,  that  after  having  himself 
suggested,  and  if  I  am  inaccurate  in  that  recollection,  certainly  s^ui- 
esc^  in  a  reference  of  the  whole  matter  in  controversy  to  the  Attorney 
General,  Mr.  Mason,  he  inquired  of  Mr.  Mason  what  his  opinion 
would  be,  and  learning  from  him  that  it  would  be  in  my  favor^ 
refused  to  make  the  reference,  and  decided  against  me.  Such  facts 
need  no  comment. 

On  the  16th  of  November,  1845,  your  petitioner  addressed  a  letter 
to  Mr.  Wickliffe,  informing  him  of  the  view  taken  of  the  case  by  his 
successor,  and  the  interpretation  put  upon  his  action  of  the  preceding 
year.  To  this  he  received  an  answer,  dated  October  3, 1845,  in  which 
an  account  is  given  of  the  case  and  my  connexion  with  it.  In  reference 
to  the  endorsement  made  by  him  upon  my  application  in  March,  1844, 
he  says,  ^^I  did  not,  by  that  endorsement,  intend  to  preclude  your 
claim  for  compensation  for  any  subsequent  services,  and,  considering 
the  importance  of  the  case  to  the  department,  I  doubted  whether  I 
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had  allowed  what  was  a  reasonable  fee  in  the  Supreme  Court,  for  what 
had  been  done,  but  as  the  case  was  to  be  reargued,  I  did  suppose,  if 
it  was  settled  favorable  to  the  United  States^  a  further  compensation 
would  be  made  you,  and  it  is  possible  I  so  told  Mr.  Clarke  as  you 
say — but  have  no  recollection  of  it  at  this  time." 

These  papers  were  laid  before  Mr.  Johnson,  and  completely  annihi- 
lated the  ground  upon  which  he  had  placed  his  decision,  but  without 
effect.  A  copy  of  the  one  and  the  original  of  the  other  will  be  found 
among  the  papers  now  filed. 

Finding  there  was  no  prospect  of  obtaining  justice  from  the  depart- 
ment, your  petitioner  had  no  alternative,  but  either  to  rest  quietly 
under  this  decision  of  the  Postmaster  General,  or  to  present  his  case 
before  Congress,  praying  for  relief.  He  adopted  the  latter  course,  and 
his  memorial,  datevl  the  22d  of  December,  1845,  will  be  found  among 
the  papers. 

By  the  endorsements  made  on  this  original  memorial  it  appears  as 
follows : 

1845,  December  22 — Referred  to  the  Committee  on  the  Judiciary. 

1846,  March  9— Bill  8.  113  and  report. 

1846,  December  17 — ^Referred  to  the  Committee  on  the  Judiciary. 

December  23— tteport  and  bill  S.  48. 

1847y  December  29 — Referred  to  the  Committee  on  the  Judiciary.  . 

1848,  January  6, — ^Bill  B.  56  and  report. 

1850,  April  11 — ^Referred  to  the  Committee  on  Post  Offices  and  Post 

roads. 
September  10 — Resolution  and  report. 
1955,  January  17 — Referred  to  the  Committee  on  Post  Offices  and  Post 

Roads. 
February  13— Bill  8.  643  and  report. 

It  thus  appears  that  not  less  than  five  favorable  reports  have  been 
made  in  the  Senate,  three  by  the  Committee  on  the  Judiciary, 
and  two  by  the  Committee  on  Post  Offices  and  Post  Roads,  all  aocom- 

Knied  by  bills  for  the  relief  of  petitioner.  One  of  these  bills  which 
s  been  accidentally  found  is  herewith  filed,  or  rather,  it  is  in  the 
shape  of  a  joint  resolution.  It  may  be  observed  that  no  proceeding 
was  had  in  the  case  between  the  session  of  1850  and  that  of  December, 
1854.  During  that  interval  the  papers  were  mislaid,  and  notwith- 
standhig  the  most  careful  search  made  by  (General  Rusk,  the  officers 
of  the  Senate  and  myself,  no  trace  of  them  could  be  discovered.  In 
Janoary,  1855,  while  examining  some  of  the  documents  of  the  Senate 
relating  to  other  matters,  I  accidentally  came  across  these.  On  the 
16th  January,  1856,  the  fact  was  communicated  to  (General  Rusk  in 
a  note  of  that  date  (among  the  papers.) 

It  has  been  repeatedly  communicated  to  petitioner  that  each  and 
every  of  these  favorable  reports  were  made  with  the  unanimous 
concurrence  of  the  committees  from  whom  they  proceeded,  and  the 
bills  accompanying  them  alwavs  passed  the  Senato  without,  on  more 
than  one  occasion,  a  single  dissenting  voice.  In  no  one  instance, 
however,  were  they  reached  for  final  action  in  the  House  of  Represen- 
tativea. 

Your  petitioner  therefore  procured  a  resolution  to  be  passed  in  the 
Senate,  authorizing  him  to  withdraw  the  papers  from  the  files  of  the 
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Senate,  for  the  purpose  of  laying  the  case  before  this  honorable  oonrt. 
He  therefore  salbmits  to  the  court  that  he  was  justly  entitled  to  have 
and  receive  from  the  government  on  the  8th  of  March,  1845,  at  least 
the  sum  of  $600,  and  that  having  constantly  pressed  this  claim  from 
that  date,  that  he  is  now  justly  entitled  to  that  amount  with  interest 
until  paid.  And  he  prays  your  honor  to  report  a  bill  to  that  effect  in 
his  favor. 

RICHARD  8.  COXE  in  pro.  per. 


IN  THE  COURT  OF  CLAIMa 
RIOHABD  S.  COXB  VS.  THE  UNITED  STATBS. 

soLicrroB's  brief. 

Material  facis  as  averred  in  the  petUion. 

1.  That  a  suit  was  brought  by  Searight  against  Stockton  &  Stokes, 
involving  the  rieht  to  collect  tolls  on  mail  coaches  on  the  Cumberland 
road,  in  Pennsylvania,  after  the  cession  of  that  part  of  the  road  to 
that  State. 

2.  That  the  Post  Office  Department  believed  that  the  United  States 
were  interested  in  the  question,  and  the  Postmaster  Q-eneral,  Mr. 
Wickliffe,  employed  the  plaintiff  to  aid  in  the  defence  of  the  suit. 

3.  That  he  went  to  Pennsylvania  and  arranged  the  proceedings  in 
the  court  below  so  as  to  have  the  proper  legal  questions  presented  to 
and  be  determined  by  the  Supreme  Court. 

4.  That  the  case  was  argued  by  himself  alone  in  the  Supreme  Court 
at  the  January  term,  1844,  and  reargued  by  him  with  the  Attorney 
General  of  the  United  States  at  the  next  term,  when  final  judgment 
was  given  against  the  plaintiff. 

5.  That  he  has  been  paid  only  the  sum  of  two  hundred  dollars, 
which  was  paid  by  direction  of  Mr.  Wickliffe. 

6.  That  Mr.  Wickliffe's  successor  refused  to  pay  him  anything  more, 
and  that  he  was  then  entitled  to  the  further  sum  of  $500,  which  has 
never  been  paid. 

7.  That  his  services  were  worth  all  he  charged. 

From  the  evidence  found  in  the  record,  the  solicitor  thinks  it  his 
duty  to  admit  that  these  averments  are  true. 

The  value  of  the  services  are  proved  by  counsellors  of  high  standing 
to  be  much  more  than  the  plaintiff  originally  claimed. 

The  successor  of  Mr.  Wickliffe  did  not  question  the  power  of  his 
predecessor  to  employ  and  pay  counsel,  but  was  of  opinion  that  the 
plaintiff  had  been  sufficiently  paid.  As  the  power  to  employ  was 
admitted,  and  there  being  no  question  of  law  in  the  case  and  no  dis-* 
pute  about  facts,  the  solicitor  submits  the  case  upon  the  record  to  the 
court. 

B.  H.  GILLETT, 

Nothdir  11, 1869. 
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IN  THE  COURT  OF  CLAIMS. 

March  5,  1860. 

illCHARD  S.  C03CE  V8.  ThB  UnITED  StATES. 

LoRiNG^  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1842  questions  were  pending  between  the  United  States, 
on  the  one  part,  and  the  States  of  Maryland,  Pennsylvania,  and  Ohio, 
on  the  other  part,  as  to  their  respective  rights  under  the  compact  of 
cession  made  by  the  United  States  to  these  States  of  the  portions  of 
the  Cumberland  road  within  their  respective  territories. 

The  States  claimed  the  right  of  raising  revenue  by  taxes  on  the  pro- 
prietors of  the  coaches  carrying  the  n^ail  and  on  passengers,  and  they 
attempted  to  enforce  this  right  by  suits  at  law.  The  contractors  called 
upon  the  United  States  to  defend  and  indemnify  them  against  these 
suits,  and  to  protect  them  in  the  execution  of  their  contracts. 

This  brought  the  United  States  to  the  alternative,  of  submitting  to 
a  continuous  and  heavy  pecuniary  burden,  imposed  without  right,  or 
of  forcible  resistance  to  the  State  authorities. 

In  these  circumstances  Mr.  Wickliffe,  then  Postmaster  General, 
sought  to  end  the  controversy  by  its  judicial  decision  in  the  Supreme 
Court  of  the  United  States.  He  says  in  his  deposition,  (p.  40,)  'Hhat 
it  occurred  to  him  first  that  such  proceedings  should  be  instituted  ; 
and  he  is  of  opinion  that  he  submitted  the  facts  to  the  President,  in 
Cabinet  council,  and  had  the  concurrence  of  President  and  council  as 
to  the  necessity  of  such  a  proceeding,  and  I  employed  Mr.  Coxe  to 
proceed  to  Pennsylvania,  to  be  assisted  by  Mr.  Stockton,  contractor, 
to  make  up  an  agreed  case  of  facts." 

This  evidence  proves  that  Mr.  Coxe  was  retained  by  the  United 
States,  and  the  authority  of  the  Postmaster  General  for  the  purpose 
and  under  the  circumstances  is  not  questionable.  But  on  this  subject 
Mr.  WickliflTe  says  (p.  40)  '*he  knows  no  specific  law  which  made  it 
his  duty  as  Postmaster  General  to  institute  such  proceeding,  but  he 
regarded  it  his  duty  as  Postmaster  General  to  take  all  legal  steps  in 
court  to  advance  and  protect  the  interest  of  the  department,  and  it 
was  under  this  law  or  obligation  of  duty  I  acted  in  the  premises/' 

Mr.  Coxe  being  thus  retained  by  the  United  States,  and  under  in- 
structions from  the  department,  proceeded  to  Uniontown,  in  Pennsyl- 
vania, and  there,  and  afterwards  at  Washington,  conferred  with  Mr. 
Fleniken,  counsel  for  the  plaintifiTs  in  the  case  of  Seawright  et  ah  vs. 
Stockton  et  al,^  which  involved  the  question  at  issue.  And  it  was 
arranged  that  an  agreed  statement  of  facts,  to  be  drawn  up  by  Mr. 
Coxe,  should  be  entered  on  the  record,  a  judgment  pro  forma  taken, 
and  the  suit  then  carried  by  writ  of  error  to  the  Supreme  Court  of  the 
United  Spates,  and  this  was  done. 

In  1844,  at  the  January  term  of  the  court,  the  case  was  argued  by 
Mr.  Coxe  alone  for  the  United  States,  and  by  Mr.  Fleniken  and  the 
Hon.  Eobert  J.  Walker  for  the  plaintifid  in  error.     The  case  involved 
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grave  questionB  of  oonstitutional  law^  and  aa  the  argument  was  had 
before  a  bare  majority  of  the  judges,  a  reargument  was  ordered  by  the 
court,  (p.  60.)  At  the  December  term  of  the  court  the  case  was  re- 
argued oy  Mr.  Ooxe  and  the  Attorney  General  for  the  United  States, 
and  by  Mr.  Leech  and  Mr.  Walker  for  the  plaintifib,  and  on  the  4th 
February,  1846,  judgment  was  rendered  for  the  defendants,  and  the 
objects  of  the  Qnited  States  were  fully  obtained. 

The  nature  of  the  suit  and  its  litigation  is  thus  stated  by  Mr  Fleni- 
ken,  (p.  61 :)  ^^This  cause,  from  beginning  to  end,  was  attended  with 
much  trouble,  and  engaged  the  close  attention  and  professional  anxiety 
of  counsel  on  both  sides.  The  amount  of  tolls  thus  accumulated  upon 
these  coaches  was  large  and  a  matter  of  importance,  not  only  to  the 
government  but  also  to  the  road ;  and  the  present  payment,  to  say 
nothing  of  the  future,  was  earnestly  resisted  by  the  Post  Office  Depart- 
ment, and  as  earnestly  urged  by  the  road,  as  well  as  the  political  qaes- 
tion  of  State  sovereignty,  which  we  regar-ded  as  assailed  by  the  pre- 
tensions of  the  Post  Office  Department.''  And  Mr.  Wickliffe  says, 
(p.  41 :)  ^^I  regarded  the  interest  which  the  department  had  in  the 
settlement  of  that  question  as  of  immense  importance." 

Of  Mr.  Coxe's  services  Mr.  Fleniken  says,  (p.  61 :)  ^^In  the  man- 
agement of  the  cause  on  behalf  of  the  government  Mr.  Coxe  did  all 
that  professional  industry,  skill,  and  ability  could  bestow."  The  Hon. 
Beverdy  Johnson  says,  (p.  66  :)  ^'I  was  present,  however,  during  a 
part  of  the  argument,  and  know  that  Richard  S.  Coxe,  the  petitioner, 
argued  the  case  for  the  defendants  in  error  with  the  then  Attorney 
General,  the  Hon.  John  Nelson.  He  areued  it,  I  thought  then,  and 
still  think,  with  great  ability."  And  Mr.  Nelson  says:  <' Besides 
arguing  the  cause,  my  impression  is,  that  Mr.  Coxe  prepared  the  brief, 
and  performed  whatever  other  service  was  necessary  preliminary  to 
the  hearing.  The  report  will  further  show  that  the  statement  of  the 
agreed  facts,  in  the  court  below,  was  prepared  by  Mr.  Coxe ;  but  of 
this  I  have  no  personal  knowledge." 

The  evidence  shows  that  Mr.  Coxe  was  duly  retained  by  the  United 
States  for  this  important  and  difficult  litigation,  and  that  he  ably  and 
efficiently  performed  his  professional  duties.  As,  by  the  testimony 
of  Mr.  Wickliffe,  (p.  23,)  ''no  fee  was  spoken  of  or  settled  as  to 
amount"  when  Mr.  Coxe  was  retained,  he  was  legally  entitled  to  a 
fair  remuneration  for  his  expenses  and  services.  His  whole  charge  to 
the  United  States,  including  the  cost  of  his  journey  to  Uniontown, 
^'certainly  once,"  and  all  his  labor  in  preparing  the  cause  for  argu- 
ment and  arguing  it  twice  in  the  Supreme  Court,  was  $700 ;  of  tnis 
amount  he  received  $200  during  the  progress  of  the  cause,  and,  as  the 
evidence  shows,  ''on  account/'  e^nd  he  now  claims  $500  as  a  balance 
unpaid. 

Of  the  reasonableness  of  this  claim,  and  of  the  proper  compensation 
for  Mr.  Coxe's  services,  Mr.  Fleniken  says,  (p.  51:)  "From  my 
knowledge  of  his  services  in  the  aforementioned  case  I  regard  his 
charge  of  $500  as  very  moderate^  and  had  it  been  double  that,  it  would, 
in  my  opinion,  come  nearer  a  just  and  fair  compensation  for  his  profes- 
aional  labor;"  and  Mr.  Beverdy  Johnson  says,  (p.  67 :)  "I  am  familiar 
with  the  character  of  the  case  in  3  Howard,  and  from  the  nature  of  the 
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Siestions  inyolved,  my  oj^inion  is,  for  the  preparation  of  the  case,  ia 
e  court  below,  with  a  view  to  its  being  taken  to  the  Supreme  C!ourt 
for  final  decision,  and  for  the  argument  of  it  before  that  court,  and 
for  a  second  argument  before  the  same  tribunal,  two  thousand  dollars, 
($2,000,^  at  least,  would  not  be  more  than  a  reasonable  compensation." 
(Ans.  3a.)  And  Mr.  Nelson  says,  (p.  62 :)  '^  My  impression  is,  that 
the  sum  of  two  thousand  dollars  would  be  a  reasonable  compensation 
for  the  services  mentioned  in  the  third  interrogatory."  And  the 
record  shows  (p.  28)  that  the  Hon.  J.  Y.  Mason,  then  Attorney  Gren- 
eral,  concurred  in  the  estimate  of  Mr.  Nelson. 

Oq  this  evidence  we  are  of  opinion  that  the  sum,  five  hundred  dol- 
lars, claimed  by  the  petitioner  is  clearly  due  to  him  from  the  United 
States,  and  to  the  sum  claimed  this  court  is  limited. 

But  the  record  shows  that  the  Hon.  Gave  Johnson,  successor  to  Mr. 
Wickliffe  in  the  office  of  Postmaster  General,  rejected  the  claim  of  the 

eititioner ;  and,  in  relation  to  that,  the  facts  in  evidence  are,  that  on 
arch  16, 1844,  after  the  first  argument  of  the  case  and  the  order  by 
the  court  for  its  reargument,  Mr.  Coze  addressed  a  note  to  Mr.  Wick- 
lifie,  in  which  he  sta^  to  Mr.  Wickliffe  the  position  cf  the  cause,  and 
added :  ''If  you  can  now  pay  me  a  fee  in  this  case  you  will  confer  a 

S articular  favor  on  me."  (p.  19.)  On  this  note  Mr.  Wickliffe  en- 
orsed,  (p.  23 :)  ''  B.  S.  Cioxe  asks  for  (this)  fee  in  this  case ;  he  does 
not  state  the  amount,  but  I  suppose  $200  is  a  fair  compensation.'' 
This  amount  of  $200  was  then  paid  to  Mr.  Coxe. 

After  the  second  argument  of  the  case  and  the  rendition  of  the  judg- 
ment, February  4,  1846,  viz :  on  the  8th  March,  1845,  Mr.  Ooxe  ren- 
dered his  bill  to  the  Post  Office  Department  for  the  sum  of  five  hundred 
dollars  as  then  due  him.  On  this  the  Hon.  Cave  Johnson  made  the 
decision  shown  in  the  record,  (pp.  31,  32, 33,^  rejecting  the  claim  and 
referring  to  the  letter  of  Mr.  Ooxe  to  Mr.  Wickliffe,  dated  16th  March, 
1844,  and  to  Mr.  Wickliffe's  indorsement  thereon.  In  his  decision 
Hr.  Johnson  says :  ^^  There  is  nothing  in  the  letter  of  Mr.  Ooxe  from 
which  an  inference  could  be  drawn  that  he  was  te  be  paid  for  the 
argument  of  the  case  at  the  time  when  it  was  continued,  nor  is  there 
anything  in  the  decision  of  Mr.  Wickliffe  that  he  was  paying  only  a 
part  of  the  fee.  The  inference  is  directly  the  reverse,  that  Mr.  Wick- 
liffe was  paying  the  fee ^  and  that  Mr.  Ooxe  regarded  the  payment  of  a 
fee  now  (in  March,  1844)  as  a  particular  favor.  No  other  demand 
seems  to  have  been  made  on  Mr.  Wickliffe  whilst  he  continued  in  the 
office^  although  the  account  bears  date  January,  1846,  two  months 
before  be  left  the  department  *  *  ♦  Mr.  Wickliffe  regarded  the 
$200  paid  as  'about  a  fair  compensation.'  Mr.  Ooxe  seems  to  have 
acquiesced  in  it  until  the  late  Postmaster  General  retired  from  the 
department.'' 

The  evidence  before  this  court  repels  entirely  the  inferences  above 
set  forth.  Mr.  Wickliffe  states  expressly :  ^'  I  doubted  whether  I  had 
allowed  what  was  a  reasonable  fee  for  what  had  been  done  ;  but  as  the 
case  bad  to  be  reargued  I  did  suppose,  if  it  was  settled  favorable  to 
the  United  States,  a  further  compensation  would  be  made  you."  (pp. 
24,  25.) 

Then  the  record  shows  that  the  second  argument  was  made  January 
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14  and  15, 1846  ;  that  the  jndgment  was  rendered  February  4,  1845^ 
{p.  30,)  and  that  Mr.  C!oxe's  bill  was  rendered  March  8,  1845.  This 
«hows  the  presentment  of  the  bill  in  reasonable  and  proper  time  after 
the  termination  of  the  suit,  and  entirely  absolves  Mr.  Ck)xe  from  any 
imputation  on  that  score.  And  on  the  evidence  and  facts  it  is  not 
•conceivable  that  either  Mr.  Wickliffe  or  Mr.  Coxe  considered  the  $200 
paid  as  covering  the  future  litigation,  which  was  then  uncertain  and 
could  not  be  measured,  or  as  anything  more  than  one  of  those  pay- 
ments ^^  on  account"  usual  and  proper  in  the  progress  of  a  cause  where, 
as  in  this,  counsel  had  been  subjected  to  actual  expenditures  which 
had  not  been  provided  for  by  a  retainer. 

After  the  rejection  of  his  claim  by  the  Postmaster  General,  the  Hon. 
Cave  Johnson,  Mr.  Coxe  carried  it  by  petition,  dated  December  22, 
1845,  to  Congress.  There  it  appears  that  five  favorable  reports  were 
made  in  the  Senate,  accompanied  by  bills  for  the  relief  of  the  peti- 
tioner, and  that  in  no  instance  were  these  reached  for  action  by  the 
House  of  Representatives. 

In  the  year  1850  the  papers  were  mislaid,  and,  though  diligently 
searched  for,  could  not  be  found  until  1855,  when  they  were  acoci- 
dentally  found  in  the  office  of  the  Secretary  of  the  Senate.  They 
were  subsequently,  on  motion  and  leave,  withdrawn  from  the  Senate 
to  be  brought  here. 

Mr.  Coxe  claims  interest  on  $500  from  March  8, 1855,  when  his  bill 
was  presented  to  the  Post  Office  Department  and  was  due  and  payable; 
but  the  mere  fact  that  the  money  was  then  due  and  demanded  does 
not,  of  itself,  support  a  claim  for  interest. 

On  the  whole  case  we  are  of  opinion  that  the  United  States  Is  justly 
indebted  to  the  petitioner  in  the  sum  of  five  hundred  dollars,  and  that 
for  that  sum  he  is  entitled  to  relief.  A  bill  will  be  reported  to  Con- 
gress accordingly. 
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EDWARD  SANGSTER,  ADMINISTRATOR  OF  HUGH  WEST. 


Mat  2,  1860. — ^Beported  from  the  Court  of  Claims,  referred  to  a  Committee  of  the  Whole 

House,  and  oidered  to  be  printed. 

The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Hotiae  of  Bepresentcdives  of  the  United 

Statee  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

EDWARD  SANGSTER,  ADMINISTRATOR  OF  HUGH  WEST. 

vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence,  filed  by  claimant,  and  transmitted  to 
the  House  of  Representatiyes. 

3.  Documentary  evidence  filed  by  the  government,  and  transmitted 
to  the  House  of  Representatives. 

4.  Claimant's  brief. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  afi&xed  the 
seal  of  said  Court,  at  Washington,  this  Ist  day  of  May,  A.  D.  I860. 
[l.  s.]  SAML.  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  Court  of  Claims: 

The  petition  of  Edward  Sangster,  of  the  city  of  Alexandria,  in  the 
State  of  Virginia,  administrator  of  Hugh  West,  late  of  the  said  city, 
now  deceased,  respectfully  showeth :  That  the  said  Hugh  West  was, 
during  the  year  1806,  and  for  some  time  before  and  after  that  year, 
surveyor  of  the  customs  for  the  district  of  Alexandria,  then  in  the 
District  of  Columbia,  and,  as  such,  was  entitled  to  all  the  rights  privi- 
leges and  emoluments  of  said  office. 

That  under  the  provisions  of  the  91st  section  of  the  act  of  Congress, 
entitled  ^*An  a^  to  reguloie  the  duties  on  imports  and  tonnage^"  passed 
2d  March,  1799,  (Vide  U.  S.  Statutes  at  Large,  vol.  1,  p.  697,)  (there 
being  no  ''Naval  office"  at  the  said  port,)  your  petitioner's  intestate 
was  entitled  to  one-fourth  of  all  forfeitures  distributable  under  the  said 
91st  section,  which  accrued  at  the  said  district  and  port  of  Alexandria. 


EDWARD  8AN0STER. 


The  United  States  t;^.  The  Schooner  Beisbt  and  Charlotte. 

[Record.] 

United  States  of  America  : 

Be  it  remembered,  that  at  a  United  States  dietrict  court  for  the  Dis- 
trict of  Columbia,  continued  and  held  by  adjournment  at  the  court- 
house in  the  town  of  Alexandria,   before  the  Honorable  William 
Cranch,  chief  judge  of  the  circuit  court  of  the  said  district,  on  the 
second  day  of  December,  in  the  y^r  of  our  Lord  eighteen  hundred 
and  six,  came  Walter  Jones,  junior,  esquire.  United  States  district 
attorney  for  the  District  aforesaid,  and,  in  the  name  and  behalf  of  the 
United  States,  gives  the  court  here  to  understand  and  be  informed  : 
^^  That  after  the  passing  of  a  certain  statute  or  act  of  Congress,  en- 
titled ^an  act  to  suspend  the  commercial  intercourse  between  the 
United  States  and  certain  parts  of  the  Island  of  St.  Domingo,'  and 
after  due  notice  of  the  said  act  at  the  custom-houses  respectively — that 
is  to  say,  on  or  after  the  twenty-third  day  of  September,  in  the  year 
eighteen  hundred  and  six — a  certain  vessel  or  schooner  called  the 
Betsey  and  Charlotte,  wholly  owned  by  one  William  Yeaton,  a  person 
resident  within  the  United  States — that  is  to  say,  at  the  town  of  Alex- 
andria, in  the  District  aforesaid,  employed  by  the  said  William  Yeaton, 
and  commanded  by  one  James  Abbott,  master— sailed  from  a  port  of 
the  United  States — that  is  to  say,  from  the  port  of  Alexandria,  in  the 
District  aforesaid — and  from  thence  was,  contrary  to  the  inteat  of  the 
said  act^  voluntarily  carried,  either  directly  or  from  some  intermediate 
port  or  place,  to  some  port  or  place  within  the  island  of  St.  Domingo, 
and  not  in  the  possession  nor  under  the  acknowledged  governnaent  of 
France ;  that  the  said  vessel,  owned,  employed,  and  commanded  as 
aforesaid,  returned  to  the  port  of  Alexandria,  in  the  District  afore- 
said, within  the  proper  jurisdiction  of  this  court,  from  her  voyage 
Aforesaid,  on  the  twenty-third  day  of  November  in  the  year  aforesaid, 
jind  at  her  return  aforesaid  there  was  found  on  board  a  cargo  consisting 
of  two  hundred  and  eleven  bags  of  co£fee,  ten  barrels  of  sugar,  and 
seventeen  thousand  and  forty-one  pounds  of  logwood,  belonging  or 
•consigned  to  the  said  William  Yeaton.     By  reason  of  the  violation  of 
the  said  act  of  Congress  as  aforesaid,  and  by  virtue  of  the  same  act, 
ithe  said  schooner  or  vessel,  her  tackle,  apparel,  and  furniture,  and 
also  her  cargo  aforesaid,  have  become  wholly  forfeited  and  liable  to  be 
adzed  and  condemned  in  this  court ;  and  being  so  liable  were,  for  the 
causes  above  stated,  seized  by  Charles  Simms,  esq.,  collector  for  the 
district  and  port  of  Alexandria,  in  the  District  of  Columbia  aforesaid, 
and  within  the  proper  jurisdiction  of  this  court,  on  the  twenty-fourth 
day  of  November  in  the  year  aforesaid,  and  are  now  detained  and  held 
to  be  proceeded  against  in  due  course  of  law.     Wherefore,  the  said 
Walter  Jones,  junior,  prosecuting  in  the  name  and  on  behalf  of  the 
United  States,  prays  the  advice  of  the  court  in  the  premises,  and  that 
such  proceeding  may  be  had  that,  by  the  final  sentence  of  this  court, 
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the  said  schooaer  or  vessel  called  the  Betsey  and  Charlotte,  her  tackle, 
apparel,  and  ftirniture,  and  also  her  cargo  found  on  board  as  afore- 
said, may  be  condemned  and  disposed  of  according  to  the  laws  of  the 
United  States  in  such  case  made  and  provfded."  And  thereupon 
came  Daniel  C.  Brent^  esq.,  marshal  of  the  District  of  Columbia,  and 
made  return  of  his  process  awarded  in  this  case  ;  that  he  hath  arrested 
the  schooner  Betsey  and  Charlotte,  and  cited  James  Abbott  and  Wil- 
liam Yeaton  to  appear  as  directed,  and  also  arrested  the  rigging, 
tackle,  apparel,  furniture,  and  cargo  in  the  possession  and  custody  of 
the  collector  of  the  port  of  Alexandria. 

And  the  aforesaid  William  Yeaton  appeared  and  offered  to  file  his 
claim  and  plea  to  the  libel  in  this  case,  and  on  motion  of  the  libellants, 
by  their  attorney,  it  is  ordered  that  he  give  security  in  the  sum  of  two 
hundred  dollars  to  respond  to  the  costs  in  case  he  shall  &il  to  make 
his  claim  good. 

Whereupon  the  said  William  Yeaton,  together  with  John  Tucker, 
his  security,  acknowledged  a  bond  for  the  same,  which  is  approved  by 
the  oonrt ;  and  the  said  William  Yeaton  appeared  by  Charles  Lee,  esq., 
his  attorney,  and  offered  to  file  his  claim  and  plea  in  the  following 
words,  to-wit :  (here  follows  the  claim  and  plea  ;)  which  motion  was 
overruled  by  the  court,  the  same  plea  and  daim  not  being  offered  upon 
oath  ;  to  which  opinion  of  the  court  the  said  William  Yeaton  excepts, 
and  prays  that  the  same  may  be  enrolled,  &c.,  which  is  done  accord- 
ingly. 

W.  CRANCH,  [l.  s.] 

And  thereupon  the  said  William  Yeaton  offered  his  claim  and  answer 
upon  oath,  which  is  received  by  the  court,  and  is  in  the  following 
words,  to-wit : 

^^  The  said  William  Yeaton,  having  given  security  according  to  the 
order  of  the  court,  appeared  by  Charles  Lea,  his  proctor,  and  prayed  the 
court  for  leave  to  make  his  claim  to  the  vessel  and  cargo  in  the  said 
bill  mentioned,  and  to  make  his  answer  thereto ;  which  is  granted 
him.     Whereupon  he  made  his  claim,  as  follows :" 

^^  Before  the  honorable  the  district  court  in  and  for  the  district  of 
Columbia  comes  William  Yeaton,  by  Charles  Lee,  his  attorney,  and 
claims  the  said  vessel  or  schooner  called  the  ^'  Betsey  and  Charlotte," 
her  tackle  apparel  and  furniture,  and  her  cargo  aforesaid,  now  lyins 
at  Alexandria,  within  the  jurisdiction  of  this  honorable  court,  and 
presented  by  the  bill  filed  by  Walter  Jones,  junior,  attorney  for  the 
district  aforesaid,  in  the  name  of  and  on  behalf  of  the  United  States, 
and  saving  and  reserving  to  himself  all  benefit  of  exception  to  the 
errors,  imperfections,  and  insufficiencies  of  said  bill,  and  especially 
saving  to  himself  the  benefit  of  exception  to  the  jurisdiction  of  this 
court  to  hold  cognizance  and  to  proceed  to  trial  of  the  matters  charged 
in  said  bill  according  to  the  course  of  an  admiralty  court,  without  a 
trial  by  jury.  For  answer  he  saith  that  true  it  is  the  said  vessel  or 
schooner,  called  the  Betsey  and  Charlotte,  was  and  is  the  property  of 
him,  the  said  William  Yeaton,  a  resident  within  the  Unitea  States 
aforesaid,  and  sailed  in  his  employment,  under  the  command  of  the 
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said  James  Abbott,  from  the  port  of  Alexandria,  in  the  district  afore- 
said, upon  a  sea  voyage,  after  the  passing  of  the  said  statute  in  the 
said  bill  mentioned,  and  after  due  notice  of  the  said  statute  at  the 
custom-house  of  Alexatdria  aforesaid,  and  after  the  23d  day  of  Sep- 
tember, in  the  year  1806  ;  and  that  true  it  is  the  said  vessel,  owned, 
employed,  and  commanded  as  aforesaid,  returned  into  the  port  of 
Alexandria  aforesaid  on  the  25th  day  of  November,  in  the  year  last 
mentioned,  laden  with  the  cargo  in  the  bill  mentioned,  and  belonging 
to  the  said  William  Yeaton  aforesaid  ;  and  that  true  it  is  the  said  ves- 
sel and  cargo  are  seized  as  forfeited  under  the  aforesaid  statute  of 
Congress,  by  Charles  Simms,  collector  at  the  said  port  of  Alexandria. 
But  further,  he  saith  that  the  said  vessel  was  not,  after  she  sailed  from 
Alexandria  aforesaid,  carried  by  this  claimant  or  by  his  direction,  or 
by  any  other  person,  to  his  knowledge,  voluntarily,  either  directly  or 
from  any  intermediate  port  or  place  to  any  port  or  place  within  the 
Island  of  St.  Domingo,  and  not  in  the  possession  nor  under  the 
acknowledged  government  of  France,  contrary  to  the  statute  of  Con- 

fress  aforesaid,  as  is  in  the  said  bill  alleged ;  and  this  the  said  William 
eaton  is  ready  to  prove  and  verify.  Wherefore  he  prays  judgment, 
and  that  the  said  vessel,  her  tackle,  apparel,  and  furniture,  and  her 
cargo  aforesaid,  may  be  restored  to  him,"  &c. 

Alexandria  county ^  to  tvit :  William  Yeaton  appeared  personally 
before  me,  a  justice  of  the  peace  of  said  county,  and  made  oath  that 
all  the  matters  herein  set  forth  are  true,  as  therein  stated.  Given 
under  my  hand  this  2d  of  December,  1806. 

ELISHA  C.  DICK. 

And,  by  consent  of  parties,  the  hearing  is  continued  till  to-morrow. 
At  which  day,  to  wit,  the  third  day  of  December,  in  the  year  afore- 
said, and  Walter  Jones,  jr.,  esq.,  attorney  for  the  United  States, 
appeared  and  filed  a  supplemental  libel,  which  follows,  in  these  words, 
to  wit:  '*And  the  said  Walter  Jones,  jr.,  prosecuting  as  aforesaid, 
further  propounds  to  the  court,  (in  addition  to  the  matter  contained  in 
the  said  libel,)  as  follows :  ^  That  the  said  schooner  Betsey  and  Charlotte, 
at  the  time  of  sailing  from  the  port  of  Alexandria  as  aforesaid,  as 
charged  in  the  said  libel  and  admitted  by  the  claimant  and  resi>ond- 
ent,  was  destined  to  proceed  to  Cape  Francois,  a  part  of  the  Island  of 
St.  Domingo,  not  in  the  possession  nor  under  the  acknowledged 
government  of  France,  but  on  the  contrary,  in  the  possession  and 
under  the  government  of  a  power  and  people  disclaiming  all  allegiance 
to  and  dependence  upon  France,  and  assuming  independent  sovereignty, 
under  the  title  of  the  Empire  of  Hayti,  or  to  some  other  part  of  the 
said  island  similarly  situated  ;  that  in  prosecution  of  the  said  unlaw- 
ful destination,  the  outward  cargo  was  assorted  for  the  purpose  of 
suiting  the  market  of  such  parts  of  the  Island  of  St.  Domingo  as  were 
so  situated,  and  the  said  schooner  was  accordingly  carried  to  the  said 
port  or  place  of  Cape  Francois  in  the  said  island,  where  the  outward 
cargo  was  disposed  of  and  a  return  cargo  procured  and  taken  on  board. 
And  the  said  Walter  Jones,  jr.,  prosecuting  as  aforesaid,  excepting 
to  and  contesting  the  truth  and  sufficiency  of  the  negative  allegation 
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contained  in  the  said  claim  and  answer  of  the  said  William  Yeaton, 
prays  that  the  said  claimant  and  respondent  may  he  personally  ex- 
amined upon  oath,  in  open  court,  upon  the  following  and  annexed 
interrogatories,  respectively,  and  to  such  further  and  other  interroga* 
tories  as  may  he  propounded  to  him  under  the  direction  and  control 
of  this  courts  and  that  his  answers  to  the  same,  respectiyely,  may  be 
taken  down  in  writing,  according  to  the  due  course  of  admiralty  ia 
this  court.  And  the  said  Walter  Jones,  jr.,  prosecuting  as  afore- 
said^ prays  as  before,  that  the  said  schooner,  her  tackle,  apparel  and 
furniture,  and  also  the  cargo  aforesaid,  may  by  the  definitive  sentence 
and  decree  of  this  court,  be  adjudged  and  condemned  as  forfeited, 
according  to  the  laws  of  the  United  States  in  such  case  made  and  pro- 
Tided,  &c. 

And  the  said  William  Yeaton,  the  claimant  aforesaid,  by  Charles 
Lee,  his  proctor,  appeared  and  filed  his  supplemental  answer  and 
plea  to  the  same,  upon  oath,  which  is  receivea  by  the  Court,  and  is  in 
the  words  following,  to  wit :  '^  The  further  answer  of  William  Yeaton 
to  the  supplemental  bill,  and  especially  to  the  jurisdiction  of  this 
court  to  hold  cognizance  of  the  matter  charged  in  said  supplemental 
libel,  according  to  the  course  of  admiralty  without  a  jury,  answering, 
saith,  that  the  said  schooner  Betsey  and  Charlotte  at  the  time  of  sailing 
from  the  port  of  Alexandria  aforesaid,  as  charged  in  said  libel,  was 
not  destined  to  proceed  to  Cape  Francois,  a  port  in  the  Island  of  St. 
Domingo,  not  in  the  pessession  nor  under  the  acknowledged  govern- 
ment of  France,  but  in  possession  and  under  the  government  of  a 
power  and  people  disclaiming  a  dependence  upon  France  and  assuming 
]ndepend3nt  sovereignty,  under  the  title  of  the  Empire  of  Hayti,  or  to 
any  other  part  of  the  said  island  similarly  situated  ;  that  the  outward 
cargo  of  said  schooner,  as  this  respondent  has  been  informed  and  be- 
lieves was  asserted,  but  was  not  asserted  as  he  believes  or  knows  of  for 
the  purpose  of  being  carried  and  sold  in  any  part  of  the  Island  of  St» 
Domingo  not  in  the  possession  nor  under  the  acknowledged  govern- 
ment of  France — ^it  was  destined  to  the  port  of  St.  Jago  de  Cuba  in 
the  Island  of  Cuba ;  that  the  said  cargo  was  not  carried  into  Cape 
Francois  aforesaid,  according  to  its  original  destination,  but  was  car- 
ried there  contrary  to  its  original  destination  ;  that  the  said  outward 
cargo  was  there  forcibly  taken  by  certain  persons  acting  or  pretending 
to  act  under  the  government  of  Hayti,  as  this  respondent  and  claimant 
was  informed  and  verily  believes,  and  after  the  same  was  so  taken  by 
force,  and  offer  of  compensation  in  the  produce  of  that  island  was 
made,  and  the  produce  such  as  was  offered  in  quantity  and  quality 
was  received  on  board  and  brought  back  to  America ;  all  which  he  is 
ready  to  prove  and  verify,  &c.  And  he  prays  as  before,  that  the  said 
vessel  and  cargo  may  be  restored,  with  his  costs,  &o. 

WM.  YEATON. 

Sworn  to  in  open  court,  3d  December,  1806;  and  thereupon  the  fol- 
lowing interrogatories  were  propounded  on  behalf  of  the  libellants,  to 
wit: 

(Here  follows  the  interrogatories.) 
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And  tlie  said  reflpondent  and  claimant  is  ordered  to  answer  the  same 
npon  oath,  which  answers  are  in  the  following  words,  to  wit : 

(Here  follow  the  answers.) 

And  the  hearing  is  continued  till  to-morrow.  At  which  day,  to  wit: 
the  fourth  day  of  December,  in  the  year  aforesaid,  came  the  parties 
aforesaid,  and  the  said  William  Yeaton  appeared  before  the  court,  and 
before  the  examination  of  any  witnesses  or  the  production  of  any  testi* 
mony  on  the  part  of  the  United  States,  and  prayed  leave  to  correct  an 
error  in  the  answers  given  on  yesterday  to  the  interrogatories  by  stating 
a  matter  not  recollected  at  that  time,  which  leave  is  granted  him, 
whereupon  he  gave  in  the  following  answer  in  addition  to  and  correc- 
tion of  said  answers. 

(Here  follows  the  answer.) 

And  upon  giving  the  foregoing  additional  answer,  the  United  States 
attorney  prayed  that  the  said  William  Yeaton  might  be  put  to  answer 
apon  oath  as  before  the  following  additional  interrogatories,  to  wit : 

(Here  follow  the  additional  interrogatories. ) 

To  which  interrogatories  the  said  William  Yeaton  made  the  follow- 
ing answers,  upon  his  oath,  to  wit. 

(Here  follow  the  answers.) 

And  thereupon  the  court  proceeded  to  the  examination  of  the  fol- 
lowing witnesses  on  the  part  and  in  behalf  of  the  libellants,  to  wit: 

(Here  follows  the  testimony.) 

And  now  here  at  this  day,  to  wit,  the  eleventh  day  of  December,  in 
the  year  of  our  Lord  eighteen  hundred  and  six,  came  the  parties  afore- 
0aid,  by  their  attorney,  and  this  cause  having  been  heard  upon  the 
libel,  supplemental  libel,  and  upon  the  claim  and  answers  of  William 
Yeaton,  the  claimant,  and  upon  the  depositions  and  testimony  and 
other  evidence,  produced  as  well  on  the  part  and  behalf  of  the  United 
States  as  on  the  part  and  behalf  of  the  said  William  Yeaton,  the  claim- 
ant of  the  said  schooner  and  cargo,  and  the  same  being  by  the  court 
folly  heard  and  considered,  it  is  the  opinion  of  the  said  court  there- 
upon that  the  said  schooner,  being  a  vessel  owned  wholly  by  a  person 
or  persons  resident  within  the  United  States  after  the  passage  of  the 
act  of  Congress,  entitled  ''An  act  to  suspend  commercial  interconse 
between  certain  parts  of  the  Island  of  St.  Domingo,"  and  after  due 
notice  of  the  said  act  at  the  custom-house  of  the  port  of  Alexandria^ 
did  sail  from  the  said  port  of  Alexandria,  a  port  of  the  United  States, 
and  was,  after  the  passage  of  the  said  act  and  after  due  notice  thereof, 
as  aforesaid,  and  contrary  to  the  intent  of  the  said  act,  voluntarily 
carried  from  the  said  port  of  Alexandria  directly  to  the  port  of  Cape 
Francois,  a  port  or  place  within  the  Island  of  St.  Domingo,  and  not  in 
the  possession  and  under  the  acknowledged  government  of  France,  as 
in  and  by  the  said  libel  it  is  alleged,  and  thereupon  it  is  considered, 
ordered,  and  adjudged,  by  the  said  court,  that  the  said  schooner,  her 
tackle,  apparel,  and  furniture,  as  well  as  the  cargo  found  on  board 
the  same  at  her  return  from  the  said  voyage  to  the  United  States,  be, 
and  the  same  are  hereby,  for  the  causes  aforesaid,  forfeited  and  con- 
demned. And  it  is  hereby  further  ordered  by  the  court  that  the  mar- 
shal of  the  District  of  Columbia  do  and  shall,  on  or  before  the  first 
day  of  January  next,  at  the  co£fee  house  in  the  town  of  Alexandria^ 
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sell  the  said  scbooner,  her  tackle,  apparel,  and  furniture,  and  her 
cargo  aforesaid,  to  the  highest  bidder  at  public  auction^  for  ready 
money,  giving  fifteen  days'  notice  of  the  time  and  place  of  such  sale  in 
the  two  newspapers  published  in  the  town  of  Alexandria.  And  it  is 
farther  ordered  that  the  marshal  pay  over  to  the  clerk,  according  to 
law,  the  amount  of  sach  sale,  deducting  all  proper  charges,  to  be  by 
him  safely  kept  until  the  further  order  of  the  court.  From  which  sen- 
tence and  condemnation  the  claimant  and  respondent,  William  Yeaton, 
prays  an  appeal  to  the  circuit  court  of  the  District  of  Columbia,  which 
is  granted  nim  accordingly  ;  and,  by  consent  of  parties,  the  marshal 
is  ordered,  notwithstandng  the  appeal  prayed  and  granted  in  this 
cause,  to  proceed  on  the  sixteenth  day  of  this  month  to  sell  the  said 
schooner,  her  tackle,  apparel,  and  furniture,  and  also  the  cargo  afore- 
said, to  the  highest  bidder,  at  public  auction,  on  a  credit  of  ninety 
days  from  the  day  of  sale,  to  be  secured  by  good  negotiable  notes,  to 
be  approved  by  the  clerk  and  marshal,  and  the  money  arising  from 
snch  sale  to  be  paid  over  to  the  clerk,  and  by  him  held  for  the  final 
decree  in  this  cause  ;  the  marshal  to  give  notice  of  the  time  and  place 
of  such  sale  in  the  public  newspapers  of  the  town  of  Alexandria. 

MarsTial^B  return. 

In  pursuance  of  the  annexed  decree  of  the  honorable  the  district 
court  of  the  District  of  Columbia,  dated  the  12th  day  of  December, 
1806, 1  proceeded,  on  the  16th  day  of  the  same  month,  to  sell  at  pub- 
lic auction  to  the  highest  bidder,  on  credit  of  ninety  days,  for  approved 
ne(£otiable  notes,  the  schooner  Betsey  and  Charlotte,  her  rigging, 
tadde^  apparel,  and  furniture ;  and  also  her  cargo,  having  first  duly 
advertised  the  time  and  place  of  sale  in  the  Alexandria  newspapers, 
as  by  the  said  decree  required.  An  account  of  which  sales,  together 
with  the  expenses  incurred,  and  marshal's  commissions,  are  herewith 
exhibited. 

Sales. — Schooner,  and  rigging,  &c $410  00 

6,225  weight  of  coffee,  at  27^  cents  per  pound 1,711  87^ 

9,600  weight  of  coffee,  at  27  cents  per  pound 2,592  00 

6,225  weight  of  coffee,  at  26^  cents  per  pound 1,649  62^ 

3,735  weight  of  coffee,  at  62^  cents  per  pound 952  42| 

494  weight  of  sugar,  at  $10  75  per  cwt 53  10| 

1,235  weight  of  sugar,  at  $8  75  per  cwt 108  06 

741  weight  of  sugar,  at  $6  75  per  cwt 50  01^ 

8i|  tons  of  logwood  at|5  per  ton 42  50 

7,569  60^ 
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Expenses  incurred  and  marshal's  commissions. 

To  Dennis  Bamsay,  amount  of  his  bill  for  wharf- 
age   |20  89 

To  Thomas  Irwin,  for  storage  of  cargo 11  32^ 

To  Bichard  Dinsmore,  for  advertising  sale 2  00 

To  Samuel  Snowden,  for  advertising  sale 2  00 

To  marshal's  commissions,  on  amount  of  sales. ...  100  86      137  07| 

7,432  53 


Note. — In  this  case  William  Yeaton  became  the  entire  purchaser, 
and  his  note,  jointly  with  Bobert  Young  for  $7,569  60,  made  payable 
at  ninety  days  to  Dennis  Bamsay  or  order,  and  by  him  endorsed,  was 
approved  and  accepted  of  in  payment,  agreeably  to  the  terms  of  the 
sale ;  which  note,  when  due,  was  not  taken  up,  but  has  been  regularly 
protested,  and  a  suit  commenced  by  the  attorney  of  the  United  States 
against  the  drawers ;  therefore  that  part  of  the  decree  which  directs 
that  the  money  arising  from  the  sale  to  be  paid  over  to  the  clerk  cannot 
as  yet  be  complied  with. 

B.  MOSS,  Dq^y  Marshal. 
For  D.  C.  BBENT,  Marshal. 

May  13, 1807. 


At  a  United  States  circuit  court  of  the  District  of  Columbia^  continued 
and  held  by  adjournment  for  the  county  of  Aleicandria^  the  VI th  day 
of  January,  1807,  William  YeaUm^  owner  anddaimant  of  the  schooner 
Betsey  and  Charlotte,  her  rigging,  tackle,  apparel,  and  furniture,  and 
also  her  cargo,  appellants,  vs.  the  United  States,  respondents. —  Upon 
an  appeal  from  the  district  court  for  the  District  of  Columbia. 

This  court,  upon  inspecting  the  proceedings  of  the  district  court 
and  the  examination  of  evidence,  and  after  hearing  counsel,  as  well 
for  the  appellant  as  the  respondents,  do  adjudge,  order,  and  decree 
that  the  sentence  and  decree  of  the  district  court  be  reversed,  and  that 
the  said  schooner  Betsey  and  Charlotte,  her  rigging,  tackle,  apparel, 
and  furniture,  and  also  her  cargo,  in  the  libel  meationed,  upon  the 
payment  of  the  duties  accruing  to  the  (Jnited  States,  be  restored  to 
the  appellant  without  costs.  From  which  decree  of  reversal  the  United 
States  attorney  prays  an  appeal  to  the  Supreme  Court  of  the  United 
States,  which  is  granted  accordingly. 

It  is  further  ordered  to  be  certified  that  it  sufficiently  appears  to  the 
court  here  that  the  collector  for  the  district  and  port  of  Alexandria 
had^  at  the  time  of  seizure,  reasonable  cause  for  seizing  the  said 
schooner  Betsey  and  Charlotte,  and  her  cargo. 

N.  FITZHUGH. 


EDWASD  SAN68TER.  11 

District  ov  Oolumbia. 

Pleas  before  the  honorable  jadges  of  the  United  States  circuit  court 
of  the  District  of  Columbia,  for  the  county  of  Alexandria,  on  the  nine- 
teenth day  of  July,  1810. 

Be  it  remembered  that  heretofore,  to  wit,  on  the  2d  day  of  July,  in 
the  year  one  thousand  eight  hundred  and  eight,  came  Walter  Jones,  jr. , 
attorney  for  the  United  States  for  the  District  of  Columbia,  and  sent  out 
a  writ  of  copuM  ad  respondendum  against  William  Yeaton,  and  Robert 
Young,  which  said  writ,  together  with  the  endorsement  and  marshal's 
return  thereon  made,  is  in  the  words  and  figures  following : 

. 
Capias. 

DiBTBiCT  07  Columbia,  to  wit : 

The  United  States  of  America  to  the  marshal  of  the  District  of  Co^ 

lumbiay  greeting : 

We  command  you  that  you  take  William  Yeaton  and  Robert  Young, 
if  they  be  found  within  the  county  of  Alexandria  in  your  said  district, 
and  them  safely  keep,  so  that  you  have  their  bodies  before  the  honor- 
able the  judges  of  the  circuit  court  of  the  District  of  Columbia,  at  the 
court-house  in  the  town  of  Alexandria  at  the  next  court,  to  answer 
the  United  States  of  America  of  a  plea  of  debt  for  seven  thousand  five 
hundred  and  sixty-nine  dollars  and  sixty  cents^  damage  one  thousand 
dollars  ;  and  have  then  and  there  this  wit. 

WILLIAM  CRANCH, 
Chief  Judge  of  said  Court y  this  2d  day  ofJviyy  1808. 

G.  DENEALE,  Clerk. 


For  debt  and  promissory  note  bail  is  required. 


Betum. 

Execnted  5th  August,  1808^  and  bail  released  by  order  of  the  attor- 
ney for  the  United  States.     See  his  order  annexed  to  the  writ. 

DANIEL  MINOR,  D.  M., 
Per  W.  BOYD,  Marshal. 


Letter  of  D.  Ramsay, 

Alexandria,  August  6^  1808. 

SiB :  In  the  suit  brought  by  the  United  States  on  the  note  of  Wil- 
liam Yeaton  and  Robert  Young,  which  I  endorsed,  it  is  not  on  my 
part  desired  that  they  shall  be  held  to  give  bail ;  and  if  bail  is  not 
required  I  shall  make  no  objection  to  the  claim  of  the  United  States 
against  me  upon  my  endorsement  of  that  note  ;  but  I  do  promise  and 
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agree  mj  liabilities  on  that  endorsement  sball  be  the  same  as  if  bail 
was  required  in  the  aforesaid  suit  against  W.  Yeaton. 
I  am^  respectfully,  your  obedient  servant, 

DENNIS  RAMSAY. 
Walter  Jones,  Jr, , 

Attorney  for  the  United  States  for  the  District  of  Columbia. 

The  marshal  will  annex  this  note  to  the  writ  and  take  an  appearance 
without  bail. 

W.  JONES,  Jr. 
AuGUOT  6, 1808. 

Bail  Bond. 

Know  all  men  by  these  presents,  that  we,  William  Yeaton  and 
Bobert  Youne  and  are  held  and  firmly  bound  unto 

Daniel  Carroll  Brent,  marshall  in  and  for  the  District  of  Columbia,  in 
the  full  and  just  sum  of  eighty  thousand  five  hundred  and  sixty-nine 
dollars  and  sixty  cents  lawful  money,  to  be  paid  to  the  said  Daniel 
Carroll  Brent,  his  certain  attorney,  his  heirs,  executors  or  assigns,  for 
the  true  and  faithful  payment  whereof  we  bind  ourselyes  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  5th  day  of  August,  1808^  and 
the  thirty-third  year  of  our  independence. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
United  States  of  America  hath  issued  out  of  the  circuit  court  of  the 
District  of  Columbia  for  the  county  of  Alexandria  a  writ  of  capias  ad 
respondendum  against  the  bodies  of  the  above  bound  William  Yeaton 
and  Bobert  Young,  dated  the  2d  day  of  July,  1808,  in  an  action  of. 
debt  for  seven  thousand  five  hundred  and  sixty-nine  dollars,  damage 
one  thousand  dollars  ;  and  by  an  endorsement  made  on  said  writ  bail 
was  required  for  the  appearance  of  the  said  defendants,  which  writ 
hath  been  duly  executed  on  said  William  Yeaton  and  Bobert  Young  ; 
now,  if  the  said  William  Yeaton  and  Bobert  Young  do,  and  shall 
well  and  truly  make  their  personal  appearance  before  the  honorable 
the  judges  of  the  circuit  court  of  the  District  of  Columbia  for  the 
county  of  Alexandria,  at  the  court-house  of  the  said  county  in  the 
town  of  Alexandria,  at  the  present  court,  then  and  there  to  answer  to 
the  said  action,  according  to  the  form  and  tenor  of  the  said  writ,  and 
the  laws  in  such  cases  made  and  provided  require,  then  the  above  ob- 
ligation to  be  void,  else  to  remain  in  full  force,  power  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

W.  YEATON,  [l.  s, 

EOBEBT  YOUNG,  [l.  s. 

And  at  another  day,  to  wit,  at  rules  held  in  the  clerk's  office  of  the 
United  States  circuit  court  of  the  District  of  Columbia  for  the  county 
of  Alexandria,  on  the  first  Monday  in  November,  1809,  (to  which  day 
this  cause  had  been  regularly  continued,)  came  the  parties,  by  their 
attornevs,  and  the  plaintiff  filed  a  declaration  against  the  defendant, 
which  declaration  is  in  the  following  words  and  figures,  to  wit : 
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DedariXtum. 

District  of  Columbia,  Ccmnty  of  Alexandria^  to  wit : 

The  United  States  of  America  complain  of  William  Yeaton  and 
Bobert  Yoang,  in  custody,  &c.,  of  a  plea  that  thej  render  to  the  said 
United  States  seven  thousand  five  hundred  and  sixty-nine  dollars  and 
sixty  cents,  of  current  money,  which  they  owe  to  the  said  United 
States,  and  from  them  unjustly  detained  for  this,  to  wit :  That  where- 
as, on  the  sixteenth  day  of  December,  in  the  year  one  thousand  eight 
hundred  and  six,  at  Alexandria,  in  the  county  and  District  aforesaid, 
the  said  William  and  Bobert,  by  their  certain  note  in  writing,  com- 
monly called  a  promissory  note,  negotiable  at  the  bank  of  Alexandria, 
subscribed  with  their  proper  hands,  and  to  the  court  now  here  shown, 
the  date  whereof  is  the  same  day  and  year  aforesaid,  did  jointly  and 
severally  promise,  ninety  days  afterdate,  to  payto  one  Dennis  Ramsay, 
or  order,  the  saidseventhousand  five  hundred  and  sixty-ninedollarsand 
sixty  cents  for  value  received ;  and  whereas,  afterwards,  to  wit,  the 
same  day  and  year  aforesaid,  at  Alexandria  aforesaid,  the  said  Dennis 
Bamsay,  by  his  certain  endorsement  and  assignment  in  writing,  upon 
the  said  note  subscribed  with  his  proper  hand,  and  to  the  court  now 
here  shown,  the  date  whereof  is  the  same  day  and  year  aforesaid,  did 
appoint  and  order  the  said  sum  of  money  to  be  paid  over  according  to 
the  tenor  and  effect  of  the  said  note  to  Daniel  C.  Brent,  marshal  of  the 
District  of  Columbia  aforesaid,  or  his  order,  and  did  then  and  there, 
for  value  received,  transfer  and  assign  over  to  the  said  Daniel  C.  Brent, 
marshal  as  aforesaid,  and  to  his  assigns,  for  the  use  and  benefit  of  the 
said  United  States,  the  said  promissory  note,  and  the  said  sum  of  money , 
and  all  the  claim,  right,  and  interest  whatever,  of  him,  the  said  Den- 
nis Bamsay,  to  and  in  the  same  ;  and  whereas,  also  afterwards,  to  wit, 
the  same  day  and  year  aforesaid,  at  Alexandria  aforesaid,  the  said 
Daniel  C.  Brent,  by  his  certain  endorsement  and  assignment  in  wri- 
ting upon  the  said  note,  subscribed  with  his  proper  hand,  and  to  the 
eoiirt  now  here  shown,  the  date  whereof  is  the  same  day  and  year  afore- 
said, did  release,  transfer,  and  assign  over  unto  the  said  United  States 
the  said  note,  and  the  said  sum  of  money,  and  all  his  claim,  right, 
and  interest  whatsoever  to  and  in  the  same,  of  which  said  endorse- 
ments and  assignments,  in  manner  and  form  aforesaid  made,  they, 
the  said  William  and  Bobert,  then  and  there  had  notice ;  by  reason 
of  which  premises  and  of  the  statute  in  such  cases  made  and  provided, 
an  action  accrued  to  the  United  States  to  demand  and  have  of  the  said 
William  and  Bobert  the  said  sum  of  money.     Nevertheless,  the  said 
William  and  Bobert,  although  after  requested,  &c.,  did  not  pay  the 
said  sum  of  money  ninety  days  after  the  date  aforesaid,  according  to 
the  tenor  and  effect  of  the  said  note,  and  of  the  said  endorsements  and 
assignments,  but  have  altogether  refused  and  still  do  refuse  to  pay  the 
same,  whereby  the  United  States  are  damaged  in  the  sum  of  — - 
-dollars,  and  thereof  they  bring  suit,  &c. 

W.JONES,  Jr., 
United  States  Attorney. 

J.  DOE. 
B.  BOE, 

Pledgee,  <tc. 
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And  tbereupon  the  defendants  pleaded  owe  nothing,  to  which  plea 
the  plaintiff  replied  generally,  and  issue  was  joined. 

JudgvMnt* 

And  now  at  this  day,  to  wit,  at  a  United  States  circait  court  of  the 
District  of  Columbia,  continued  and  held  for  the  county  of  Alexan- 
dria, the  nineteenth  day  of  July,  eighteen  hundred  and  ten,  came 
Walter  Jones,  jr.,  attorney  for  the  United  States  for  the  District  of 
Columbia,  and  the  defendants,  by  Charles  Lee,  esq.,  their  attorney, 
comes  and  relinquishes  their  plea  and  confesses  the  plaintiff's  action. 
Therefore  it  is  considered  that  the  said  United  States  recover  against 
the  said  defendant  their  debt  aforesaid,  amounting  to  seyen  thousand 
five  hundred  and  sixty-nine  dollars  and  sixty  cents,  and  their  dam- 
ages aforesaid,  amounting  to  one  thousand  dollars,  in  manner  and  form 
confessed  as  aforesaid,  and  also  their  cost  by  them  about  their  suit  in 
this  behalf  expended,  and  the  said  defendant  in  mercy,  &c.  But  this 
judgment  (costs  excepted)  is  to  be  discharged  by  the  payment  of  seven 
thousand  five  hundred  and  sixty-nine  dollars  and  sixty  cents,  with  in- 
terest from  the  16th  day  of  March,  1807,  till  paid. 

The  following  is  a  copy  of  the  promissory  upon  which  this  action  is 
founded,  together  with  the  endorsement  and  assignments  thereon 
made: 

Copy  of  note. 

$7,569  jVtt'  Alkxandbia,  December  16,  1806. 

Ninety  days  after  date  we  jointly  and  severally  promise  to  pay  to 
Dennis  Bamsay,  or  order,  seven  thousand  five  hundred  and  sixty-nine 
dollars  and  sixty  cents,  negotiable  in  the  bank  of  Alexandria,  value 
received. 

W.  YEATON. 

ROBERT  YOUNG. 

Endorsement. 

Alexandria,  December  16,  1806. 

Pay  the  within  sum  of  7,669  dollars  and  sixty  cents,  according  to 
the  tenor  and  efiect  of  the  within  promissory  note,  to  Daniel  0.  Brent, 
marshal  of  the  District  of  Columbia,  or  to  his  order,  for  the  sole  use 
and  benefit  of  the  United  States  of  America;  to  whom,  the  said  D.  C. 
Brent,  I  have  assigned  and  do  hereby,  for  value  received,  transfer  and 
assign  to  him  and  his  assigns  this  note  and  the  said  sum  of  money, 
and  all  my  claim,  right,  and  interest  whatsover,  in  or  to  the  same  for 
the  sole  use  of  the  said  tjnited  States. 

DENNIS  RAMSAY. 

Alexandria,  December  16,  1806. 

I  do  hereby  release,  transfer,  and  assign  over  to  the  United  States  of 
America,  this  note  and  the  aforesaid  and  within  mentioned  sum  of 
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money,  and  all  my  claim ^  right,  and  interest  whatsoever  to  and  in 
the  same. 

DANIEL  C.  BRENT. 

$7,569  3^^.  Alexandria,  December  16,  1806. 

Ninety  days  after  date  we  jointly  and  several  promise  to  pay  to 
Dennis  Bamsay,  or  order,  seven  thousand  five  hundred  and  sixty-nine 
dollars  and  sixty  cents,  negotiable  in  the  bank  of  Alexandria,  value 
received. 

W.  YEATON. 
ROBERT  YOUNG. 
Endorsed — 
Dennis  Ramsat. 
Daniel  C.  Brent, 

PrQUat  of  note. 

Know  all  men  that  I,  Clem.  Moore,  notary  public  for  the  town  and 
county  of  Alexandria,  in  the  District  of  Columbia,  residing  therein, 
and  by  law  duly  admitted  and  sworn,  at  the  request  of  the  president 
and  directors  of  the  bank  of  Alexandria,  on  the  nineteenth  day  of 
March^  one  thousand  eight  hundred  and  seven,  at  the  counting-rooms 
of  the  said  W.  Yeaton,  Robert  Young,  and  Dennis  Ramsay,  in  Alex- 
andria, respectively,  have  demanded  of  them  payment  of  the  note  (oi 
which  the  above  is  a  copy)  which  neither  of  them  paid,  and  requested 
me  to  insert  the  following  answer:  ''That  the  payment  is  enjoined 
by  the  judge  until  the  suit  is  finally  determined  and  that  they  must 
obey  the  judge's  decree.'* 

Wherefore,  the  said  notary,  at  the  request  aforesaid,  do  hereby  pro- 
test against  the  drawers  of  the  said  note,  and  the  endorser,  Dennis 
Ramsay,  for  the  non-payment  thereof,  at  Alexandria,  nineteenth  day 
of  March,  one  thousand  eight  hundred  and  seven. 

CLEM.  MOORE, 

Notary  Public. 

Fee,  $1  70,  paid. 

The  following  are  copies  of  a  letter  from  the  Secretary  of  the  Treas- 
ury, and  a  decision  of  the  said  Secretary^  now  remaining  on  file  in 
this  record: 

Lttter  of  the  Secretary  of  the  Treasury. 

Treasubt  Dapariment,  AprU  21,  1809. 

Sir  :  Enclosed  I  transmit  to  you  a  duplicate  of  my  decision  in  the 
case  of  William  Yeaton,  of  Alexandria,  merchant. 
I  am,  very  respectfully,  sir,  your  obedient  servant, 

ALBERT  GALLATIN. 
Oeorgb  Dsnbale,  Esq., 

Clerk  of  the  District  Courts  Alexandria. 


^ 
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Decision  of  the  Secretary  of  the  Treasury,  dedining  to  remit. 

[Dnplicate.] 

To  all  to  whom  these  jpresents  shall  come,  I,  Albert  Oallatin,  Sec- 
retary of  the  Treasury  oi  the  United  States,  send  greeting : 

Whereas,  a  statement  of  facts,  bearing  date  the  twenty-third  day  of 
March,  1808,  with  the  petition  of  William  Yeaton,  of  Alexandria, 
merchant,  thereto  annexed,  touching  a  certain  penalty  and  forfeiture 
incurred  under  the  statute  of  the  United  States  entitled  '^  An  act  to  sus- 
pend the  commercial  intercourse  between  the  United  States  and  certain 
parts  of  the  Island  of  St.  Domingo, "  has  been  transmitted  to  the  Seo- 
reta»y  of  the  Treasury  by  the  judge  of  the  United  States  for  the  Dis- 
trict of  Columbia,  pursuant  to  the  statute  of  the  United  States  entitled 
*^  An  act  to  provide  for  mitigating  or  remitting  the  forfeitures,  pen- 
alties^ and  disabilities  accruing  in  certain  cases  therein  mentioned,'' 
as  by  the  said  statement  of  facts  and  petition  remaining  in  the  Treasury 
Department  for  the  United  States  may  fully  appear  ;  and  whereas,  I, 
the  said  Secretary  of  the  Treasury,  have  maturely  considered  the  said 
statement  of  facts  and  petition,  and  it  doth  not  appear  to  my  satisfac- 
tion that  the  said  penalty  and  forfeitures  were  incurred  without  wiliul 
negligence  or  any  intention  of  fraud  ;  now,  therefore,  know  ye  that  I, 
the  said  Secretary  of  the  Treasury,  in  consideration  of  the  premises, 
and  by  virtue  of  the  power  and  authority  to  me  given  by  the  said  last 
mentioned  statute,  do  hereby  decide  not  to  remit  to  the  said  petitioner 
the  penalty  or  forfeiture  aforesaid  nor  any  part  thereof. 
r  -j  Given  under  my  hand  and  seal  of  office  in  the  city  of  Wash- 
*■  '  '-'  ington  this  twenty-first  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  nine,  and  the  thirty-third  year  of  the 
independence  of  the  United  States. 

ALBERT  GALLATIN, 
Secretary  of  the  Treasury. 

The  following  are  copies  of  other  papers  connected  with  this  record : 

Partial  remission  of  forfeiture  by  the  President. 

* 

James  Madison,  President  of  the  United  States  of  America,  to  all  who 

shall  see  these  presents,  greeting : 

Whereas  it  is  represented  to  me  that  a  certain  vessel  called  the 
Betsey  and  Charlotte,  whereof  James  Abbott  was  master,  did,  some 
time  in  the  year  1806,  commit  a  breach  of  the  act  of  Congress  entitled 
'^  An  act  to  suspend  the  commercial  intercourse  between  the  United 
States  and  certain  parts  of  the  Island  of  St.  Domingo,"  and  informa- 
tion thereof  having  been  filed  in  the  district  court  tor  the  District  of 
Columbia,  the  said  vessel,  with  her  tackle,  apparel  and  cargo,  was  ad- 
judged by  the  said  court  to  be  duly  forfeited  to  the  United  States, 
which  sentence  was  afterwards  affirmed  by  the  Supreme  Court  of  the 
United  States ;  and  whereas  William  Yeaton,  the  owner  of  the  said 
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vessel  and  her  cargo,  has  presented  a  petition  to  me  praying  for  a  re- 
mission of  the  forfeiture  incurred  bj  reason  of  the  premises,  and 
adduced  in  support  thereof  the  recommendation  of  a  majority  of  the 
judges  of  the  Supreme  Court  aforesaid : 

Therefore,  he  it  known  that  I,  James  Madison,  President  of  the 
United  States  of  America,  have  thought  proper  to  remit,  and  by  these 
presents  do  remit,  the  forfeiture  aforesaid,  so  far  forth  as  the  United 
States  are  interested  therein,  on  condition,  however,  that  he,  the  said 
Yeaton,  pays  all  the  costs  which  have  accrued  in  the  case. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  United  States  to 

be  hereunto  affixed,  and  signed  the  same  with  my  hand, 

r       -J       at  the  city  of  Washington,  the  twenty-fourth  day  of  June, 

'•'*-'      A.  D.  1811,  and  of  the  independence  of  the  United'  States 

the  thirty.fifth. 

JAMES  MADISON. 

By  the  President : 

Jambs  Monroe, 
Secretary  of  State. 


Rule. 

At  a  United  States  circuit  court  continued  and  held  for  Alexandria 
county,  at  the  court-house  of  said  county,  on  the  2l8t  day  of  April, 
1813,  on  the  motion  of  the  said  defendants,  by  their  counsel^  it  is 
ruled  that  cause  be  shown  on  the  part  of  the  United  States,  on  Satur- 
day, the  thirty-faecond  day  of  this  term,  why  an  execution  issued 
against  the  bod'es  of  the  said  defendants,  bearing  date  the  13th  day 
of  April,  1813^  should  not  be  quashed. 

Execution. 

The  United  States  of  America, 

District  of  Columbia^  to  wit : 

To  the  Marshal  of  the  District  of  Columbiay  greeting : 

We  command  you  that  you  take  William  Yeaton  and  Robert  Young, 
if  they  be  found  within  the  county  of  Alexandria,  in  your  said  district, 
and  them  safely  keep,  so  that  you  have  their  bodies  at  the  clerk's 
office  of  the  circuit  court  of  the  District  of  Columbia  for  the  county  of 
Alexandria,  at  the  court-house  in  Alexandria,  on  the  fourth  Monday 
in  June  next,  to  satisfy  the  United  States  of  America  in  the  sum  of 
seven  thousand  five  hundred  and  sixty-nine  dollars  and  sixty  cents, 
which  the  said  United  States  of  America  late,  in  our  said  circuit  court 
for  the  District  of  Columbia  for  the  county  of  Alexandria,  recovered 
against  them  for  debt ;  also  one  thousand  and  seventeen  dol- 
lars and  thirty-eight  cents,  which  the  said  United  States,  in  the  same 
court,  were  adjudged  for  their  damages,  occasioned  as  well  by  reason 
of  detaining  the  said  debt  as  for  their  costs  by  them  in  this  behalf  ex- 
pended,  whereof  they  are  convict,  as  appears  to  us  of  record ;  and 
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have  then  there  lliiB  writ.  Witness,  William  Granch,  esquire,  chief 
juclge  of  our  said  court,  this  13th  day  of  April,  in  the  year  of  our  Lord 
1813. 

G.  DENEALE,  C.  C. 

[IndcTdement } 

Mentor, — This  execution  is  to  be  discharged  by  the  payment  of 
seven  thousand  five  hundred  and  sixty-nine  dollars  and  sixty  cents, 
with  legal  interest  thereon  from  the  16th  day  of  March,  1801,  till 
paid. 

G.  DENEALE,  C. 

Clerk's  Office,  Jpril  13, 1813. 

Eeceived  of  William  Yeaton  three  hundred  and  eighty-one  dollars 
and  eighty-five  cents,  the  costs  of  the  United  States  against  the 
schooner  Betsey  and  Charlotte  and  her  cargo. 

Q.  DENEALE,  C. 

[Indoraement.] 

United  States 

Teaton  &  Young. 

Memo, — This  execution  is  to  be  discharged  by  the  payment  of  one 
moiety  of  the  debt  within  mentioned,  with  interest  upon  such  moiety 
irom  the  16th  day  of  March,  1807,  till  paid,  and  upon  payment  also 
of  all  the  costs  and  charges  of  the  United  States  as  well  in  this  suit  as 
in  the  prosecution  of  the  libel  against  the  schooner  Betsey  and  Char- 
lotte and  cargo  in  the  district  court  of  the  United  States  for  the 
District  of  Columbia,  and  in  the  circuit  court  of  the  same  District, 
and  Supreme  Court  of  the  United  States,  upon  appeals. 

In  pursuance  of  the  pardon  and  remission  granted  to  the  defendant, 
Yeaton,  by  the  President  of  the  United  States. 

W.  JONES,  Jr., 
U.  8.  Attorney /or  the  District  of  Columbia. 

Alexandria,  May  5,  1813. 

Test:  Gt.  DENEALE,  C. 

Betum. 

Executed,  and  the  defendant,  Yeaton,  committed  to  the  prison 
bounds,  and  the  defendant.  Young,  delivered  up  three  hundred  and 
fifty  hogsheads  of  tobacco,  in  exoneration  of  his  body,  which  are  not 
sold  for  want  of  time,  and  property  released  by  order  of  the  President 
of  the  United  States. — (See  order  filed.) 

D.  MINOR,  D.  M., 
For  W.  BOYD,  Marshal. 
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Order  discharging  rule. 

At  another  day,  to  wit :  at  a  United  States  circuit  courfc  of  the  Dis* 
trict  of  Columbia^  continued  and  held  for  Alexandria  county^  on  the 
15th  day  of  May,  1813,  the  attorney  for  the  United  States  for  the 
District  of  Columbia  appeared,  agreeably  to  a  rule  of  this  court,  to 
show  cause  why  an  execution  issued  against  the  bodies  of  William 
Yeaton  and  Robert  Young,  bearing  date  the  13th  day  of  April,  1813, 
should  not  be  quashed ;  and  on  hearing  the  evidences  and  arguments 
of  the  parties,  it  is  the  opinion  of  the  court  that  the  said  rule  ought  to 
be  discharged,  and  the  same  is  discharged  accordingly. 

Letter. 

United  States  vs.  Yeaton  &  Young. 

Upon  Mr.  Yeaton's  producing  the  collector's  account  for  amount  of 
duties  and  all  costs  and  charges,  release  all  General  Young's  tobacco, 
except  enough  to  cover  $500. 

Upon  Mr.  Yeaton's  depositing  other  property  in  lieu  of  the  tobacco 
to  be  sold,  to  satisfy  whatsoever  shall  remain  m  case  the  government 
refuses  to  remit  the  interest  upon  the  duties,  release  all  the  tobacco. 

W.  JONES,  Jr., 
United  States  Attorney. 

Beoeipt. 

Dollbctor's  Office,  Alexandria^  May  21,  1814. 

Beoeived  of  William  Yeaton  thirteen  hundred  and  sixty-nine  dol- 
lars and  fifty-five  oents,  being  the  amount  of  duties  on  merchandise 
imported  in  the  schooner  Betsey  and  Charlotte,  James  Abbott  master, 
from  St.  Domingo,  in  the  month  of  November,  1806,  exclusive  of  in- 
terest and  tonnage  duty. 

OH.  SIMMS,  Collector. 

President' s  final  remission. 

James  Madison,  President  of  the  United  States  of  America,  to  all 
who  shall  see  these  presents,  greeting : 

Whereas  a  certain  vessel  called  the  Betsey  and  Charlotte,  whereof 
James  Abbott  was  master,  with  her  tackle,  apparel,  and  cargo,  was 
adjudged  in  due  form  of  law  by  the  district  court  for  the  District  of 
Columbia  to  be  duly  forfeited  to  the  United  States  for  a  breach  of  the 
act  of  Congress  entitled  ''An  act  to  suspend  the  commercial  inter- 
course between  the  United  States  and  certain  ports  of  the  island  of  St. 
Domingo,"  which  sentence  was  affirmed  by  the  Supreme  Court  of  the 
United  States ;  and  whereas,  on  petition  by  William  Yeaton,  the  owner 
of  the  said  vessel  and  cargo,  there  was  issued  an  act  of  remission, 
ttnder  my  signature,  and  bearing  date  at  the  city  of  Washington  the 
24tk  day  of  June,  A.  D.  ISll,  and  of  the  independence  of  the  United 
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States  the  35th ,  relinquishing  to  the  said  William  Yeaton  the  forfeit- 
ure so  adjudged,  so  far  forth  as  the  United  States  were  interested 
therein,  on  condition  of  his  paying  all  the  costs  which  had  accrued  in 
the  case : 

Now,  be  it  known  that,  upon  subsequent  petition  and  further  con- 
sideration of  the  premises,  I,  James  Madison,  President  of  the  United 
States  of  America,  have  thought  proper  to  superadd  to  the  aforesaid 
act  of  remission  this  present  full  and  entire  remission  of  the  said  for- 
feiture, whether  accruing  to  the  United  States  or  otherwise ;  on  con- 
dition, nevertheless,  that  he,  the  said  William  Yeaton,  shall  first  pay 
and  satisfy  the  duties  payable  according  to  law  on  articles  similar  to 
those  so  forfeited,  as  if  the  same  had  been  legally  imported,  and  all 
the  costs,  as  stated  in  the  first  mentioned  act  of  remission. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  United  States 
r  1  to  be  hereunto  affixed,  and  signed  the  same  with  my  hand, 
LL.  S.J      ^^  ^Y^^  ^j|.y  of  Wagyngton,  the  27th  day  of  August,  A.  D. 

1813,  and  of  the  independence  of  the  United  States  the  thirty- 
eighth. 

JAMES  MADISON. 
By  the  President : 
Jambs  Monrob, 

Secretary  of  State. 


State  of  Virginia,     > .      ., . 
County  of  Alexandria^  \ 


I,  Robert  A.  Sinclair,  clerk  of  the  circuit  court  of  Alexandria 
county,  in  the  State  of  Virginia,  do  certify  that  the  foregoing  is  a 
true  transcript  from  the  records  ot  the  late  United  States  circuit  court 
of  the  District  of  Columbia  for  the  county  of  Alexandria,  which 
records,  by  an  act  of  the  Congress  of  the  United  States  and  an  act  of 
the  general  assembly  of  Virginia,  have  been  transferred  to  and  be- 
come the  records  of  the  said  circuit  court  of  Alexandria  county,  in  the 
State  of  Virginia  aforesaid. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  annex  the 
PI  seal  of  said  court  this  29th  day  of  June,  1867,  and  in  the  Slst 
L^'  S.J         J,  ^f  ^^  Commonwealth. 

R.  A.  SINCLAIR. 

Virginia  : 

I,  John  W.  Tyler,  judge  of  the  circuit  court  of  Alexandria  county, 
in  the  State  of  Virginia,  do  certify  that  Robert  A.  Sinclair,  who  hath 
given  the  preceding  certificate,  is  clerk  of  the  said  court^  and  that 
his  said  attestation  is  in  due  form. 

Given  under  my  hand  this  27th  day  of  July,  1857. 

JOHN  W.  TYLER. 
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III. 

.  Letter  of  Secretary  of  the  Treasury, 

Treasury  Department,  February  5, 1859. 

Gentlemen  :  I  have  to  inform  you,  in  reply  to  your  letter  of  yester- 
day, that  there  is  no  evidence  in  the  Department  of  the  appointment 
of  Hugh  West  as  surveyor  of  the  customs  of  Alexandria,  the  records 
having  been  destroyed  in  the  conflagration  of  the  Treasury  buildings 
in  the  year  1833. 
The  certificate  of  Mr.  Hough  is  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treamrg. 
Messrs.  Brent  &  Einzer, 
AUomeySj  &c\y  Alexandria^  Va. 


IV. 
GoBector^s  certificate.  [42] 

Custom-house,  Alexandria,  December  16,  1858. 

I,  Edward  S.  Housh,  collector  of  the  customs  for  the  district  and 
port  of  Alexandria,  do  certify  that,  from  the  records  in  my  office,  it 
appears  that  Hugh  West  was,  during  the  year  1806,  surveyor  of  the 
port. 

Given  under  my  hand  and  seal  of  the  custom-house  of  Alexandria 
[l.  8.]  this  15th  day  of  December,  1858. 

EDWARD  S.  HOUGH, 

Collector. 


Evidence  for  the  United  States.  [43] 

Letter  of  Secretary  of  the  Treasury  and  enclosure,  October  6,  1859. 

JOHN  D.  McPHERSON, 

Deputy  Solicitor. 
October  11,  1859. 


V. 

Letter  of  the  Secretary  of  the  Treasury.  [44] 

Treasury  Department,  October  6, 1859. 

Snt :  Your  letter  of  the  3d  instant  is  received.  As  all  the  papers 
and  records  of  the  Secretary's  office  were  destroyed  at  the  burning 
of  the  Treasury  building  in  1833,  no  information  in  regard  to  the 
appointment  or  the  proceedings  of  customs  officers  anteceaent  to  that 
date  can  be  found  therein. 
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Tour  letter  and  the  petition  were  referred  to  the  Register,  with  a 
request  to  state  all  the  information  in  his  office  in  regard  to  the  state- 
ment of  the  petition.  It  appears  hy  his  report  of  this  date,  herewith 
enclosed,  that  the  treasury  books  show  no  such  payment  by  the  collec- 
tor of  Alexandria  as  is  alleged  to  have  been  made  to  him.  If  the  sum 
stated  was  paid  to  the  collector,  it  does  not  appear  to  have  been  ac- 
counted for.  The  petition  is  herewith  returned,  according  to  your 
request. 

Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
J.  D.  McPhebson,  Esq., 

Deputy  Solicitor  Court  of  Claims. 


[45]  Report  of  (he  Register. 

Treasury  Departmbnt, 
Register's  Office^  October  6,  1859. 

Sir  :  In  reply  to  the  reference  of  the  letter  of  John  D.  McPherson, 
deputy  solicitor  Court  of  Claims,  asking  information  in  relation  to 
certain  facts  alleged  in  the  petition  of  Edward  Sangster  before  the 
Court  of  Claims,  I  have  the  honor  to  inform  you  that  I  find  nothing 
in  the  records  of  this  office  tending  to  elucidate  the  claim  set  forth 
further  than  that  the  duties  collected  and  accounted  for  by  the  col- 
lector at  Alexcfbdria  for  the  quarter  ending  June  30,  1814,  was  only 
$18  09  ;  the  petition  stating  that  during  that  quarter.  May  21,  1814, 
Teaton  paid  the  collector  |1,369  55. 

I  am,  very  respectfully,  your  obedient  servant, 

F.  BIGGER,  Register. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 

[P.  S.— October  7,  1859.] 

Duties  received  September  30,  1814,  (tonnage,)  $30  62. 
Duties  received  December  31,  1814,  {tonnage,)  $27  31. 
Duties  received  March  31,  1815,  (tonnage,)  $313  63. 
Duties  received  June  30,  1815,  $463996  22,  (merchandise.) 

C.  T.  J.  Chief  Clerk. 
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IN  THE  COURT  OF  CLAIMS, 

Edward  SAirasxER,  Administrator  of  Hugh  Wbst,  vs.  The  United 

States. 

BRIEF  OF  PETITIONER, 

Material  fads  proved. 

First,  That  Hugh  West  was,  during  the  year  1806,  surveyor  of 
the  port  of  Alexandria,  in  the  District  oi  Columbia. — (Record,  p.  41.) 

Second.  That  in  the  year  1806  the  collector  of  the  customs  for  said 
district  seized,  as  forfeited  to  the  United  States,  the  schooner  Betsey 
and  Charlotte  and  her  cargo,  for  a  violation  of  the  act  of  Congress  of 
the  28th  of  February,  1806,  entitled  '*  An  act  to  suspend  commercial 
intercourse  between  the  United  States  and  certain  parts  of  the  island  of 
St.  Domingo.'^ — (2  U.  S.  L.,  351.)  Libel  being  filed,  the  district  judge 
pronounced  sentence  of  condemnation ;  which  sentence  was  affirmed 
on  appeal  to  the  Supreme  Court  of  the  United  States. — (The  United 
States  vs.  The  Schooner  Charlotte  and  Betsey,  4  Cranch,  443  ;  Becord, 
pp.  3—15.) 

Third.  That  in  pursuance  of  the  said  sentence  the  vessel  and  cargo 
were  sold,  and  the  net  proceeds  of  sale  amounted  to  $7,432  52, 
(Becord,  p.  20 ;)  for  which  sum  the  purchaser,  Wm.  Yeaton,  with 
Robert  Young  and  Denis  Bamsey  as  his  securities,  gave  a  note. — 
(Becord,  p.  20.) 

Fourth.  That  the  United  States  obtained  judgment  on  said  note 
against  Yeaton  and  Young.  That  Yeaton  was  committed  to  prison 
on  a  ca.  sa.  issued  on  said  judgment,  and  Young  delivered  to  the 
marshal  property  in  discharge  of  his  body. — (Becord,  pp.  29 — 36.) 

Fifth.  That  the  Secretary  of  the  Treasury,  April  23,  1809,  refused 
to  remit  the  said  forfeiture  under  the  act  of  Congress  of  1797. — (1  U. 
8.  Id.y  506 ;  Becord,  p.  32.)  That  the  President  of  the  United  States, 
June  24,  1811,  remitted  the  said  forfeiture  so  far  as  the  United  States 
were  concerned,  (Becord,  p.  34 ;)  and  by  another  act  of  remission, 
August  27,  1813,  the  President  remitted  the  whole  of  said  forfeiture, 
on  condition  that  said  YeatDu  should  first  pay  the  duties  payable  on 
similar  articles  according  to  law  the  same  as  if  they  had  been  lawfully 
imported,  and  also  on  the  payment  of  costs. — (Becord,  p.  39.) 

Sixth.  That  in  pursuance  of  the  said  last  mentioned  remission  the 
said  Yeaton  was  discharged  from  prison,  and  the  property  of  the  said 
Yonng  redelivered  to  him  by  the  marshal. — (Becord,  p.  38.) 

Seventh.  That  under  the  last  act  of  remission  the  said  Yeaton  paid 
to  the  collector  of  the  said  district  the  sum  of  1 1,369  55  as  for  the 
amount  of  duties. — (Becord,  p.  39.)- 

Eighth.  That  the  petitioner  is  the  administrator  of  Hugh  West. — 
(Becord,  p.  4.)  The  authority  of  the  petitioner  to  act  as  such  ad- 
ministrator is  derived  from  the  10th  section,  chapter  130,  of  the  Code 
of  Virginia,  which  is  in  these  words : 

'^  If  at  any  time  three  months  elapse  without  there  being  an  execu- 
tor or  administrator  of  the  estate  of  a  decedent  (except  during  a  con- 
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test  about  the  decedent's  will,  or  during  the  infancy  or  absence  of  the 
executor)  the  court  in  which  the  will  was  admitted  to  record,  or  which 
has  mrifidiction  to  grant  adminiitration  on  the  decedent's  estate,  shall, 
on  the  motion  of  any  person,  order  the  sheriff  or  other  officer  of  the 
county  or  corporation  to  take  into  his  possession  the  estate  of  such 
decedent  and  administer  the  same  :  whereupon,  such  sheriff  or  other 
officer,  without  taking  any  other  oath  of  office,  or  giving  any  other 
bond  or  security  than  he  may  have  before  taken  or  given,  shall  be 
administrator,  or  administrator  de  bonis  non  of  the  decedent,  with  his 
will  annexed,  if  there  be  a  will,  and  shall  be  thenceforward  entitled 
to  all  the  rights  and  bound  to  perform  all  the  duties  of  such  adminis« 
trator." 

The  daim  of  pelitumer. 

The  petitioner  will  insist  that  he  is  entitled  to  recdver  one*fourth 
of  the  amount  of  the  original  forfeiture,  to  wit,  $7,432  63. 

This  claim  grows  out  of  the  forfeiture  for  a  violation  of  the  act  of 
Congress  of  the  28th  of  February,  1806,  (2  U.  S.  L.,  p.  351,)  which 
act  was  continued  in  force  by  the  act  of  the  24th  of  February,  1807. — -* 
(Ibid.  p.  421.) 

This  act  prohibited  ''  all  commercial  intercourse  between  any  person 
or  persons  resident  within  the  United  Btates,  and  any  person  or  per- 
sons resident  within  any  part  of  St.  Domingo  not  in  possession,"  &c., 
of  France,  and  declared  that  any  vessel  hired  or  employed  in  viola- 
tion of  said  act,  together  with  any  cargo  found  on  board,  should  be 
forfeited. 

The  3d  section  of  this  act  directs  ^Hhat  all  penalties  and  forfeitures 
incurred  by  force  of  this  act,  and  which  may  be  recovered,  shall  be 
distributed  and  accounted  for  in  the  manner  prescribed  by  the  act" 
of  the  2d  of  March,  1797,  ''and  may  be  mitigated  in  the  manner  pre- 
scribed by  the  act  of"  March  3,  1797. 

The  9l8t  section  of/the  act  of  March  2,  1799,  (1  D.  S.  L.,  p.  697,) 
enacts  the  mode  of  distributing  all  fines,  penalties,  and  forfeitures, 
to  wit,  one  moiety  to  the  government,  and  the  other  moiety  to  the 
collector,  surveyor,  and  naval  officer  of  the  port,  &c.  There  was  no 
naval  officer  at  the  port  of  Alexandria. 

By  the  act  of  March  3,  1797,  (1  U.  S.  L.,  p.  506,)  it  is  enacted  that 
the  Secretary  of  the  Treasury  shall  '*  have  power  to  remit  such  fines, 
forfeitures,  or  penalty,  or  remove  such  disability  or  any  part  thereof, 
if,  in  his  opinion,  the  same  shall  have  been  incurred  without  wilful 
negligence  or  any  intention  of  fraud  in  the  person  or  persons  incur- 
ring the  same  ;  and  to  direct  the  prosecution,  if  any  shall  have  been 
instituted  for  the  recovery  thereof,  to  cease  and  be  discontinued  upon 
such  terms  or  conditions  as  he  may  deem  reasonable  and  just." 

LEGAL  PROPOSrriOK. 

After  the  instittUion  of  legal  proceedings  by  the  officers  of  the  custcma 
the  President  by  his  pardon  cannot  remit  the  officers'  share. 
It  is  true^  that  in  the  case  of  The  United  States  vs.  Morris^  (10 
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Wheatoiry  246)  it  was  decided  that  the  Secretory  of  the  Treasury  has 
authority  to  remit  a  penalty  or  forfeiture  at  any  time  before  or  after  a 
final  sentence  of  condemnation,  until  the  money  is  actually  paid  over  to 
the  collector  for  distribution.  But  it  should  be  borne  in  mind  that 
this  decision  was  made  under  the  provisions  of  an  act  which  not  only 
created  the  forfeiture  and  gave  an  interest  therein  to  the  officer,  but 
also  conferred  on  the  treasury  a  power  to  defeat  it. 

There  is  a  marked  distinction  between  the  remitting  power  of  the 
Secretary  and  the  power  of  the  President  to  pardon.  The  one  is  the 
creature  of  legislative  will.  By  the  same  will  it  can  be  enlarged  or 
diminished,  and  even  annihilated.  The  other  is  conferred  by  the 
ConBtifcutioUy  and  cannot  be  controlled  or  restrained  by  any  legislative 
act. 

The  power  of  the  President  to  pardon  under  the  Constitution  must, 
therefore,  be  tested  by  that  instrument. 

By  the  Constitution  (art.  ii,  sec.  2)  it  is  provided  the  President 
''  shall  have  power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States,  except  in  cases  of  impeachment." 

The  Constitution  itself  is  silent  as  to  the  signification  and  scope  of 
the  word  pardon.  But  it  seems  well  settled  that  the  nature  and  the 
extent  of  this  power,  and  the  cases  in  which  it  may  be  applied,  may 
be  ascertained  by  means  of  common-law  authorities. 

In  the  case  of  The  United  States  V8.  Wilson,  (7  Peters,  160,)  the 
Supreme  Court,  in  an  opinion  delivered  by  Chief  Justice  Marshall, 
say :  ''As  this  power  had  been  exercised  from  time  immemorial  by 
the  executive  of  that  nation,  whose  language  is  our  language,  and  to 
whose  judicial  institutions  ours  bears  a  close  resemblance,  we  adopt 
their  principles  respecting  ihe  operation  and  effect  of  a  pardon,  and 
look  into  their  books  for  the  rules  prescribing  the  manner  in  which  it 
is  to  be  used  by  the  person  who  would  avail  himself  of  it." 

In  ex  parte  William  Wells,  (18  Howard,  307 — 311,)  the  Supreme 
Court,  after  quoting  the  constitutional  power  vested  in  the  President 
to  grant  pardons,  and  the  portion  of  the  opinion  of  the  same  court 
above  cited  in  7  Peters,  say  :  ''  We  still  think  so,  and  that  the  lan- 
guage used  in  the  Constitution  conferring  the  power  to  grant  reprieves 
and  pardons  must  be  construed  with  reference  to  its  meaning  at  the 
time  of  its  adoption."  '^  At  the  time  of  the  adoption  of  the  Consti- 
tution, American  statesmen  were  conversant  with  the  laws  of  England, 
and  familiar  with  the  prerogatives  exercised  by  the  crown.  Hence, 
when  the  words  to  ^rant  pardons  were  used  in  the  Constitution  they 
ppnveyed  to  the  mmd  the  authority  as  exercised  by  the  English 
crown,  or  by  its  representatives  in  the  colonies.  At  that  time  both 
Englishmen  and  Americans  attached  the  same  meaning  to  the  word 
pai^on." 

**  We  then  give  the  word  the  same  meaning  as  prevailed  here  and  in 
England  at  the  time  it  found  a  place  in  the  Constitution.  This  is  in 
conformity  with  the  principles  laid  down  by  this  court  in  Cathcart  t;^. 
Bobinson,  5  Peters,  264,  280 ;  and  in  Flavel's  case,  8  Watts  &  Ser- 
geant, 197,"  &c. 

Now,  the  authorities  clearly  show  that  the  King  of  Great  Britain, 
by  virtue  of  his  royal  prerogative,  had  no  absolute  or  unlimited  power 
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of  pardoning.  The  King  could  not  by  his  deed  of  pardon  release  and 
extinguish  a  private  right.  Lord  Coke  tells  us  (3  Ins.,  title  Pardons, 
ch.  105,  p.  236,)  ''by  the  ancient  and  constant  rule  of  law,  the  King 
cannot  make  a  pardon  to  the  injury  and  loss  of  others  ;  that  which 
belongs  to  another  the  King  cannot  give  away  by  his  act  of  grace." 

Again,  (3  Inst.  Pardons,  ch.  105,  p.  238:)  "  After  an  action  popular 
brought  iam  pro  domino  rege  quam  pro  se  ipsoj  the  King  cannot  dis- 
charge but  his  own  part,  and  cannot  discharge  the  informer's  part, 
because,  by  the  bringing  of  the  action^  he  hath  an  interest  therein," 
&c. — (2  Hawkin,  P.  C.  Pardons,  ch.  37,  sec.  34,  p.  553 ;  5  Bacon, 
Pardons,  p.  287,  edition  1813.) 

It  seems  clearly  established  by  the  foregoing  authorities  that  the 
pardon  of  the  King  did  not  reach  the  private  rights  and  interests  of 
individuals  after  the  institution  of  the  suit. 

In  the  case  of  The  United  States  vs.  Lancaster,  (4  Washington  0. 
C.  B.,  p.  66,)  the  President  had  granted  a  pardon  to  Lancaster  of 
all  the  interest  of  the  United  States  in  a  certain  bond  given  to  answer 
for  the  value  of  a  brig  seized  by  the  collector  of  Delaware,  which  was 
condemned  for  a  violation  of  the  embargo  law.  Judge  Washington, 
who  tried  the  case,  said  :  ''  The  question,  then,  is  whether  the  pardon 
of  the  President,  remitting  the  interest  of  the  United  States  in  and 
to  the  penalty  and  forfeiture  of  the  bond  on  which  the  action  is 
founded,  can  affect  the  moiety  of  the  penalty  claimed  by  the  officers 
of  the  customs.  According  to  the  doctrine  of  the  common  law  of 
England,  the  King  cannot,  in  the  exercise  of  his  prerogative  of  par- 
don, defeat  a  legal  interest  or  benefit  vested  in  the  sulgect."  After 
referring  to  the  power  of  the  Secretary  of  the  Treasury  to  remit  under 
the  act  of  1797,  the  judge  proceeds  to  say:  '*It  certainly  does  not 
follow  from  this  that  the  pardoning  power  of  the  President  extends 
to  the  barring  of  private  inchoate  interest,  because  he  derives  his 
prerogative  power  to  pardon  under  the  Constitution,  and  its  extent 
must  be  tested  by  that  instrument,"  &c.  Whilst  Judge  Washington 
does  not  decide  that  the  President  cannot  defeat  such  private  interest, 
yet  it  would  seem  clear  from  his  train  of  reasoning  that  the  President 
had  no  such  power.  The  same  point  was  discussed  by  Attorney 
General  Clifford  in  the  case  of  the  brig  Titi,  condemned  for  an  infrac- 
tion of  the  first  section  of  the  slave  trade  act  of  the  20th  of  April, 
1818. — (Opinions  of  Attorneys  General,  4  vol.,  573.)  And  in  view 
of  the  authorities  and  circumstances,  he  recommended  the  President 
to  remit  alone  the  interest  of  the  United  States. 

We  think  it  clear  from  the  opinion  of  the  court  in  the  case  of  The 
United  States  vs.  Morris,  (10  Wheat.,  pp.  90 — 100,)  that  the  court  were 
of  opinion  that  no  such  executive  power  existed  whereby  the  right  of 
the  officers  could  be  defeated  pending  prosecution.  Referring  to  the 
3d  section  of  the  act  of  1797,  the  court  say :  ^^  It  declares  that  nothing 
herein  contained  shall  be  construed  to  affect  the  right  or  claim  of  any 
person  to  that  part  of  any  fine,  penalty,  or  forfeiture,  to  which  he 
may  be  entitled  when  a  prosecution  has  been  commenced,  or  informa- 
tion has  been  given,  before  the  passing  of  this  act,  or  any  other  act 
relative  to  the  mitigation  or  remission  of  such  fines,  penalties,  or  for- 
feitures, thereby  clearly  showing  that  before  such  power  to  remit  was 
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giTen  the  right  of  the  custom-hoase  officers  attached  opon  the  com- 
mencement of  the  prosecution,  and  could  not  be  divested ;  but  that 
such  right  was  now  modified  and  made  conditional."  After  referring 
to  the  statutes  in  England  of  27  Geo.  Ill  and  51  Geo.  Ill,  conferring 
I>ower  on  the  commissioners  of  the  customs  to  remit  before  coudemnar 
tion,  the  court  then  say :  ''It  was  probably  not  deemed  advisable  to 
confer  more  enlarged  powers  upon  the  commissioners  of  customs,  but 
that  a  power  somewhere  to  remit  after  judgment  of  condemnation  was 
proper  and  necessary;  and  accordingly,  by  Stat.  54  Geo.  Ill,  c.  171, 
this  power  is  transferred  to  the  commissioners  of  the  treasury." 

These  citations  irom  United  iStates  vs.  Morris  clearly  show  that  prior 
to  the  act  of  CSongress  of  1790,  which  first  gave  the  remitting  power 
to  the  Secretary  of  the  Treasury,  there  resided  no  such  power  else- 
where afler  the  commencement  of  prosecution. 

The  rights  of  the  officers  under  the  several  acts  of  Congress  referred 
to  are  alone,  by  the  provisions  thereof,  subordinate  to  the  remitting 
power  of  the  Secretary  of  the  Treasury  after  the  commencement  of 
prosecution. 

The  act  of  the  3d  of  March,  1797,  may  well  be  regarded  as  a  con- 
tract between  the  government  and  the  revenue  officers,  by  which  the 
latter  become  entitled  to  proportional  shares  of  forfeitures,  unless  de- 
feated by  the  remission  of  the  Secretary  of  the  Treasury.  The  interests 
thus  conferred  are  regarded  as  a  just  reward  for  diligence  and  for 
risk.— (McLane  vs.  The  United  States,  6  Peters,  404,  426.) 

In  the  present  case,  by  direction  of  the  President,  the  prosecution 
ceased  and  was  discontinued,  the  body  of  Yea  ton  was  discharged 
from  prison,  and  the  goods  of  Young  delivered  in  satisfaction  of  the 
judgment  were  restored,  whereby  the  custom-house  officers  were  de- 
prived of  all  legal  means  and  remedies  to  enforce  their  rights.  We 
therefore  respectfully  submit,  that  the  petitioner  has  a  fair  claim  upon 
the  government  for  his  intestate's  share  of  the  forfeiture. 

GEORGE  WM.  BRENT, 
I.  LOUIS  KINZER,  • 

Attorneys  for  petitioner. 


IN  THE  OOUBT  OF  CLAIMS. 


Sanosteb,  Administrator  op  Hugh  West,  dbcbasbd,  vs.  The  United 

Stathi. 

The  act  of  Congress  of  2d  March,  1799,  entitled  "-4n  act  to  regidate 
{he  dtUies  on  imports  aud  tonnage^"  sec.  91^  directs  the  mode  of  dis« 
tributing  all  fines,  penalties,  and  forfeitures,  accruing  under  that  act, 
as  follows :  one  moiety  to  the  United  States,  and  the  other  moiety  to 
the  collector,  surveyor,  and  naval  officer  of  the  district,  or  such  of 
said  officers  as  may  be  in  each  district. — (Stats,  at  Large,  L.  &  B., 

vol.  1,  p.  6970 

The  act  of  the  3d  of  March,  1797,  entitled  ^^An  act  to  provide  for 
miiigating  or  remitting  the  forfeitures^  penalties j  and  disabilities j  (kc.y* 


28  EDWARD  SANQSTES. 

provides  a  means  for  obtaining  a  remission  or  mitigation  of  ftneS;  &c., 
by  application  to  the  Secretary  of  tbe  Treasury,  and  confers  the  power 
upon  that  officer. — (Ibid.,  p.  506  ) 

Act  of  8d  March,  1797,  continued  without  limit  by  act  of  11th 
February,  1800.— (Stats,  at  Large,  L.  &  B.,  vol.  2,  p.  7.) 

The  present  case  is  a  claim  growing  out  of  a  forfeiture  incurred  for 
the  violation  of  the  act  of  28th  February,  1806,  entitled  "-4n  €u^  to 
euspend  commercial  ifdercourse  between  the  United  States  and  certain 
parts  of  the  island  of  St.  Domingo,  (Stats,  at  Large,  vol.  2,  p.  351,) 
which  act  was  continued  in  force  by  the  act  of  the  24th  of  February, 
1807.— (Ibid  ,  p.  421.} 

By  the  3d  section  of  the  act  of  28th  February,  1806,  the  forfeitures 
thereunder  were  made  recoverable  and  distributable  under  the  act  of 
2d  March,  1799,  and  might  be  remitted  under  the  act  of  3d  March, 
1797,  above  mentioned. 

The  remission  of  the  forfeiture  in  this  case  having  been  made  by  the 
President  of  the  United  States,  it  wa^  not  made  under  the  provisions 
of  the  remitting  act  of  the  3d  of  March,  1797,  because  that  act  grants 
the  power  exclusively  to  the  Secretary  of  the  Treasury.  Conceding 
that  the  power  is  vested  in  the  President  to  grant  sucb  remissions, 
the  question  arises,  whence  is  this  power  derived  ?  The  Secretary  of 
the  Treasury  derives  his  power  from  certain  legislative  provisions 
contained  for  the  most  part  in  the  same  laws  which  create  the  forfeit- 
ures.  We  find  no  such  provisions,  however,  conferring  the  power 
upon  the  President,  and  we  therefore  conclude  that  his  power  must 
be  derived  from  that  clause  in  the  Constitution  authorizmg  him  to 
^^  grant  reprieves  and  pardons  for  offences  against  the  United  States." 
Justice  Story,  in  his  Commentaries  on  the  Constitution,  derives  this 
power  in  the  President  from  the  clause  in  the  Constitution  above 
referred  to. — (Story's  Com.  on  Const.,  vol.  3,  p.  353-4.) 

The  effect,  therefore,  of  the  President's  pardon  or  remission  of  a 
forfeiture  is  not  bounded  or  governed  by  any  legislative  enactments, 
as  is  the  case  in  pardons  or  remissions  made  by  the  Secretary  of  the 
Treasury.  And  it  will  be  seen  that  in  cases  of  this  kind  the  power 
vested  in  the  Secretary  of  the  Treasury  extends  over  interests  not 
affected  or  controlled  by  the  power  of  the  President.  Upon  the  au- 
thority of  The  United  States  vs.  Morris,  (10  Wheaion,  246,)  we  claim 
that  the  interest  of  the  revenue  officers  m  the  subject  forfeited  was, 
from  the  time  of  the  seizure  until  condemnation,  merely  inchoate ; 
and  that  this  inchoate  right  became  consummated  upon  final  judg- 
ment of  condemnation.  Yet  this  right  of  the  revenue  officers  was 
subject  to  be  defeated  at  any  time  before  the  proceeds  were  actually 
received  for  distribution,  by  the  remission  of  the  forfeitures  by  the 
Secretary  of  the  Treasury. 

This  apparently  unlimited  power  of  the  Secretary  of  the  Treasury 
to  defeat  the  interests  of  the  revenue  officers  is  derived  from  the 
legislative  enactments  which  confer  the  power  of  remission  upon  him. — 
(Justice  Johnson  in  U.  S.  vs.  Morris,  10  Wheat.,  246.) 

It  seems  clear  and  well  established,  therefore,  tnat  under  the 
legislative  enactments  the  interests  of  the  revenue  officers  may  be 
anected  by  the  remitting  acts  of  the  Secretary  of  the  Treasury,  even 
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after  judgment  of  condemnation.  It  remains  to  inquire,  does  the  re- 
mitting power  of  the  President  extend  so  far  ?  and  can  he,  by  the 
exercise  of  his  constitutional  prerogative,  deprive  third  parties  of 
their  ascertained  interest  in  the  forfeiture?  We  think  not.  As 
the  President  acts  under  his  constitutional  powers  alone,  irrespective 
of  any  legislative  enactments,  it  will  hardly  be  pretended  that  his 
powers  under  the  Constitution  can  be  extended  by  the  mere  construc- 
tion of  laws  which  confer  upon  him  no  authority  whatever.  The 
effect  of  the  President's  pardon  not  being  extended  by  legislative 
enactments  so  as  to  direct  the  interests  of  third  parties  in  the  forfeit- 
ure or  penalty,  it  is  like  the  pardon  of  the  King  at  common  law, 
which  cannot  defeat  such  interests. — (5  Bac.  286-287 ;  Chitty  C.  L. 
M2,  764 ;  12  Hep.  29-30 ;  Attorney  General's  Opinions,  vol.  4, 
p.  573,  vol.  5,  p.  632 ;  exjwtrte.  Wells,  18 ;  Howard,  307.) 

This  power  of  the  President  to  remit  forfeitures  was  discussed  but 
not  decided  in  The  United  States  va,  Lancaster,  (4  Wash.  C.  C.  B. , 
p.  64 ;)  and  that  he  cannot,  in  the  exercise  of  his  pardoning  power, 
defeat  the  interests  of  third  parties,  may  be  inferrea  from  the  reason- 
ing of  the  court  in  that  case. 

The  act  of  3d  of  March,  1797,  may  well  be  regarded  as  a  contract 
between  the  government  and  the  revenue  officers,  under  which  the 
latter  become  entitled,  upon  condemnation,  to  one  moiety  of  the  for- 
feiture, subject  to  be  defeated  or  released  by  the  Secretary  of  the 
Treasury  only.  The  government  prosecutes  in  its  own  name,  but 
for  the  use  of  the  parties  in  interest,  and  neither  party  can  reap  an 
advantage  to  the  exclusion  of  the  other.  The  officers  cannot  sue  in 
their  name. — (U.  S.  vs.  Morris,  10  Wheat.,  100.) 

By  the  pardoning  act  of  the  President  in  this  case,  the  prosecution, 
by  his  direction,  ceased,  and  was  discontinued,  and  the  revenue  officers 
thereby  deprived,  not  only  of  their  vested  rights,  but  of  all  power  to 
enforce  them.  In  good  faith  the  government  should  have  continued 
the  suit  for  the  benefit  of  the  revenue  officers,  whose  share  or  interest 
in  the  forfeiture  was  unaffected  by  the  pardon ;  and  failing  to  do  this, 
we  submit  that  the  petitioner  has  a  fair  claim  upon  the  government 
for  his  intestate's  share  of  the  forfeiture. 

In  reference  to  the  alternate  claim  set  up  in  the  petition  for  one- 
fonrth  the  amount  actually  received  by  the  government  in  discharge 
of  the  condition  of  the  pardon,  we  submit,  upon  the  authority  of 
HcLane  t;^.  The  United  States,  (6  Peters,  427,)  that  as  no  duties,  as 
Buch,  could  be  lawfully  charged  or  collected  upon  the  forfeited  mer- 
chandise, (they  being  illegally  imported,)  the  reservation  of  the  duties 
to  the  United  States  was  in  effect  a  reservation  out  of  the  forfeiture. 
In  other  words,  the  reservation  in  the  case  being  in  point  of  law  a 
reservation  of  a  part  of  the  forfeiture,  the  petitioner  claims  his  in- 
testate's one-fourth  of  that  sum,  upon  the  principle  established  in 
KcLane's  case,  that  ^'whatever  the  government  has  reserved  out  of 
the  thing  forfeited  was  reserved  as  well  for  the  seizing  officers  as  for 
itself,  and  is  distributable  accordingly." 

BRENT  &  KINZER, 

Attorneys  for  Petitioners. 
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in  the  coubt  of  claims. 

Edward  Sanqsteb,  Administrator  of  Huqh  West,  vs,  XJntced  Siatbs. 

soLicrroB^s  brief. 
Material  facta  stated  in  the  petition. 

First.  That  Hugli  West  in  1806,  and  before  and  afterwardfl,  was 
surveyor  of  the  customs  at  Alexander,  in  the  District  of  Columbia. — 
(Record,  p.  2.) 

Second.  That  in  the  year  1806  the  collector  of  the  customs  for  said 
District  seieed  the  schooner  Betsey  and  Charlotte  and  her  cargo,  and 
by  a  decree  of  the  district  court  they  were  declared  forfeited  under 
the  act  of  February  28,  1806,  (2  U.  S.  L.,  351,)  which  judgment  wm 
aj£rmed  in  the  Supreme  Court  of  the  United  States,  and  reported  in 
4  Cranch,  443. — (Record,  p.  2.) 

Third,  That  in  pursuance  of  said  decree  the  vessel  and  cargo  were 
Bold,  and  after  deducting  expenses  of  sale  there  was  left  the  sum  of 
$7,432  53.— (Record,  p.  2.) 

Fourth.  But  that,  instead  of  paying  in  money  the  amount  of  said 
sale,  the  purchaser,  one  Teaton,  with  Robert  Young  and  Dennis 
Ramsey,  gave  their  promissory  notes  for  the  purchase  money. 

Fifth.  That  judgment  was  obtained  against  Yeaton  and  Young  on 
said  notes  by  the  United  States. 

Sixth.  That  Yeaton  was  committed  to  prison  on  execution  issaed 
on  said  judgment,  and  that  Young  delivered  up  his  property  in  exon- 
eration of  his  body. 

Sixth.  That  the  said  forfeitures  were  collectable  under  the  act  of 
1806,  and  were  distributable  under  the  act  of  1797. — (1 U.  S.  L.,  506.) 

Seventh.  That  the  Secretary  of  the  Treasury,  April  2  <,  1809,  re- 
fused to  remit  said  forfeiture  under  the  act  of  1797 ;  but  that  the 
President  of  the  United  States,  June  24,  1811,  remitted  the  said  for- 
feiture as  far  as  the  United  States  were  concerned,  and  by  another  act 
of  remission,  dated  August  27,  1813,  did  remit  the  whole  of  said 
ibrfeiture,  on  condition  that  the  importer  should  first  satieify  and  pay 
the  duties  payable  on  similar  articles  according  to  law,  the  same  as  if 
they  had  been  lawfully  imported,  and  also  on  payment  of  the  costs 
specified  in  the  first  act  of  remission. 

Eighth.  That,  under  this  last  act  of  remission,  the  importer  paid 
the  sum  of  |1,369  55  as  for  the  amount  of  duties,  and  the  United 
States  received  the  same,  for  their  own  use,  through  the  proper  ac- 
counting officers. 

Ninth,  The  petitioner  claims  one-fourth  of  the  amount  of  the  origi- 
nal forfeiture,  or,  if  this  is  not  allowable,  then  he  insists  that  he  is 
entitled  to  one-fourth  of  theamount  of  duties  paid  to  the  United  States 
under  the  second  remission  by  the  President,  with  interest  thereon 
from  the  time  of  the  receipt  of  the  same. 
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Material  fads  as  understood  by  the  Solicitor. 

First.  The  principal  facts  set  out  in  the  petition  are  believed  to  be 
trne^  except  that  no  money  was  received  throngh  the  accounting 
officers,  but  the  conclusions  of  law  drawn  from  them  are  questioned 
and  denied. 

Second.  On  the  28th  of  February,  1806,  Congress  passed  a  law  to 
suspend  intercourse  between  the  United  States  and  St.  Domingo, 
(2  IJ.  8.  L.,  361.)    The  first  section  of  this  law  is  as  follows: 

^^  That  all  commercial  intercourse  between  any  person  or  persons 
resident  within  the  United  States  and  any  person  or  persons  resident 
within  any  part  of  the  island  of  St.  Domingo,  not  in  possession^  and 
nnder  the  acknowledged  government  of  France,  shall  be,  and  is 
hereby^  prohibited;  and  any  ship  or  vessel  owned,  hired,  or  employed, 
wholly  or  in  part,  by  any  person  or  persons  resident  within  the  United 
States,  and  sailing  from  any  port  in  the  United  States  after  due  notice 
of  this  act  at  the  custom-houses,  respectively,  which,  contrary  to  the 
intent  hereof,  shall  be  voluntarily  carried  ;  or  shall  be  destined  to 
proceed,  whether  directly  or  from  any  intermediate  port  or  place,  to 
any  port  or  place  within  the  island  of  St.  Domingo,  and  not  in  pos- 
session and  under  the  acknowledged  government  of  France  ;  and  also 
any  cargo  which  shall  be  found  on  board  such  ship  or  vessel  when  de- 
tected and  interrupted  in  such  unlawful  purpose,  or  on  her  return 
from  such  voyage  to  the  United  States,  shall  b^*  forfeited,  and  may  be 
seized  and  condemned  in  any  court  of  the  United  States  having  com- 
petent  jurisdiction," 

''  Sec.  3.  That  all  penalties  and  forfeitures  incurred  by  force  of  this 
act,  and  which  may  be  recovered,  shall  be  distributed  and  accounted 
for  in  the  manner  prescribed  by  the  act"  of  the  2d  of  March,  1799, 
''and  maybe  mitigated  in  the  manner  prescribed  by  the  act  of" 
March  3,  1797. 


LEGAL  PROPOSITIONS. 

FiBST.  The  act  complained  of  as  the  occasion  of  forfeiting  the  goods  in 
question  was  an  offence  against  the  laws  of  the  United  States. 

The  offence  was  defined,  and  the  consequences  of  committing  it, 
by  an  act  of  Congress.  The  legislature  chose!  to  make  intercourse 
with  a  certain  portion  of  St.  Domingo  an  offence,  and  it  imposed  certain 
forfeitures  as  the  consequence  of  violation.  The  act  authorized  the 
Secretary  of  the  Treasury,  under  the  act  of  1797,  to  the  forfeitures. 
But  this  neither  limited  nor  took  away  the  President's  power  under 
the  provision  in  the  Constitution,  which  says,  *'he  shall  have  power 
to  grant  reprieves  and  pardons  for  offences  against  the  United  States, 
except  in  cases  of  impeachment." 

The  provision  authorizes  the  President  to  pardon. 
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Second.  The  President  may^  in  granting  pardons ^  impose  condilwM 
in  his  discretion. 

This  power  has  been  the  subject  of  contest ;  but  has  been  finally 
settled 9  after  full  argument  by  the  Supreme  Court  of  the  United 
States.  In  The  United  States  vs.  WUson  Cl  Pet.,  162)  this  principle 
was  put  forward,  and  was  finally  determinea  in  ex  parte  WiUiam  Wdls, 
(18  How.,  307,)  when  it  was  the  only  material  question  involved. 

It  is  thus  settled,  in  harmony  with  numerous  decisions  quoted  from 
State  tribunals,  that  the  pardoning  power  may  impose  conditions 
within  its  discretion.  In  this  the  court  recognized  and  followed 
English  authority,  where  conditional  pardons  have  ever  been  con* 
sidered  and  treated  as  legal. 

Third.  The  right  to  pardon  extends  to  the  whole  offence^  and  may  be 
exercised  until  the  proceeds  of  tJie  forfeiture  are  actually  collected  and  paid 
over  to  the  collector  or  other  ofpicerfor  distrQ>ution. 

The  power  of  remission  by  the  Secretary,  under  the  act  of  1797, 
(1  U.  8.  L.,  606,)  is  a  limited  one,  and  rests  exclusively  upon  the 
ground  that  the  offence  was  unintentionally  committed.  It  is  in  these 
words :  '^  who  shall  have  power  to  mitigate  or  remit  such  fine,  forfeit- 
ure, or  penalty,  or  remove  such  disability,  or  any  part  thereof,  if,  in 
his  opinion,  the  same  shall  have  been  incurred  vHihout  wUfvl  negli- 
gencCy  or  any  intention  of  fraud  in  the  person  or  persons  incurring  the 
same."  This  provides  relief  against  negligence,  when  not  wilful,  and 
against  mistakes.  This  power  may  be  exercised  down  to  the  period 
when  the  persons  entitled  to  share  in  the  penalty  or  forfeiture  has  a 
right  to  demand  the  same.  This  time  is  indicated  in  the  9  let  section 
of  the  collection  act  of  1799,  (1  U.  S.  L.,  697,)  to  which  the  act  of 
1806,  now  under  consideration,  refers,  and  is  as  follows  : 

"That  all  fines,  penalties,  and  forfeitures  recovered  by  virtue  of 
this  act  (and  not  otherwise  appropriated)r  shall,  after  deducting  all 
proper  costs  and  charges,  be  disposed  of  as  follows :  one  moiety  shall 
be  for  the  use  of  the  United  States,  and  the  other  moiety  shall  be 
divided  between,  and  paid  in  equal  proportions  to,  the  collector  and 
naval  officer  of  the  district  and  surveyor  of  the  port  wherein  the  same 
shall  have  been  incurred,  or  to  such  of  the  said  officers  as  there  may 
be  in  the  said  district." 

This  contemplates  that  the  money  shall  be  made  by  the  minbterial 
officer  and  paid  into  court,  and  the  fees  of  the  marshal,  clerk,  and 
district  attorney  deducted,  and  then  the  distribution  made  by  the 
order  of  the  court. 

The  89th  section  (1  U.  S.  L.,  695^  extends  to  all  penalties,  and,  it 
is  presumed,  to  fines,  penalties,  ana  forfeitures ;  and  if  so^  then  the 
balance  collected  is  taken  from  the  clerk  of  the  court  and  is  distributed 
by  the  collector.  This  section  provides  "that  all  penalties  accruing 
by  a  breach  of  this  act  shall  be  sued  for  and  recovered,  with  costs  of 
suit,  in  the  name  of  the  United  States  of  America,  in  any  court  com- 
petent to  try  the  same  j  *    *    *    *  and  (the  collector)  is,  moreover, 
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anthorized  to  receive  from  the  coart  within  which  such  trial  is  had, 
or  for  the  proper  officer  thereof,  the  sum  or  sams  so  recovered,  after 
deducting  mil  proper  charges  to  be  allowed  by  the  said  court ;  and  on 
the  receipt  thereof,  the  said  collector  shall  pay  and  distribute  the 
same  without  delay,  according  to  law,  and  transmit,  quarter-yearly, 
an  account  of  all  moneys  by  him  received  for  Ones,  penalties,  or  for- 
feitures during  such  quarter." 

Under  this  section  the  Supreme  Court  hold,  in  The  United  Stales 
vs.  Morris,  fl2  Wheat.,  246,)  that  ^^no  part  of  the  act  warrants  the 
conclusion  tnat  the  right  of  these  officers  becomes  absolute  by  the 
condemnation ;  but,  on  the  contrary,  the  plain  and  obvious  interpre- 
tation is,  that  the  right  does  not  become  fixed  until  the  receipt  of  the 
money  by  the  collector."  The  reasons  for  this  conclusion  are  given 
by  the  court  at  great  length,  and  their  conclusions  were  followed  in 
the  case  of  McLane  vs.  The  United  States,  (6  Pet.,  404.) 

The  solicitor  insists  that  until  the  money  is  actually  received  by  the 
collector  the  Secretary  can  remit  and  the  President  can  pardon. 
Until  the  money  is  actually  made,  the  offence  is  unatoned.  Receiving 
security  is  not  payment.  Until  the  payment  of  the  money,  in  case 
of  a  penalty  or  fine,  or  the  money  is  realized  out  of  a  forfeiture,  there 
remains  something  between  the  government  and  the  offender  not 
finally  settled  or  closed ;  and  what  thus  remains  the  President  can 
wipe  out  by  his  pardon ;  and  then  the  offence  will  be  gone  as  much  as 
if  it  never  had  existed. 

In  the  present  case  no  money  was  actually  made  on  the  sale  of  the 
vessel  and  cargo,  nor  out  of  the  notes  which  were  given  on  such  sale. 
Nothing  was  realized  from  either  by  the  United  States.  The  collector 
received  nothing  to  distribute,  and  consequently  there  was  nothing 
which  could  be  paid  to  the  surveyor.  It  follows  that  up  to  this  point 
nothing  had  been  received  that  could  be  divided,  and  consequently 
no  claim  can  now  been  sustained  for  money  received. 

Fourth.  The  surveyor  was  not  entitled  to  any  portion  of  the  duties: 
paid  cts  a  condition  of  pardon  or  remission. 

The  President's  final  remission  or  pardon  (Record,  p.  40)  was  upon/ 
the  condition  of  paying  all  costs,  and  paying  and  satisfying  '|  the' 
duties  payable  according  to  law  on  articles  similar  to  those  forfeited^ 
as  if  the  same  had  been  legally  imposed." 

The  forfeited  cargo  had  passed  into  the  country  for  consumption  with* 
out  paying  duties.  In.this  final  act  of  pardon  or  remission  the  President 
imposed  a  condition  that  all  costs  which  had  accrued  in  the  proceedings 
should  be  paid,  and  that  duties  on  articles  similar  to  those  forfeited,  as 
if  the  same  had  been  legally  imposed.  The  amount  thus  received  was 
not  a  fine,  penalty,  or  forfeiture  arising  under  the  act  of  1806^  or  under 
the  revenue  laws,  or  any  other  laws,  and  consequently  it  cannot  be 
distributed  as  such.  The  costs  stand  on  the  same  footing  as  these 
duties,  they  being  a  part  of  the  condition  imposed  and  which  had  to 
be  complied  with  before  the  remission  could  take  effect.  But  the 
absurdity  of  such  a  claim  prevented  the  plaintiff  setting  it  up  in  his 
petition. 
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The  case  of  McLane  vs.  The  United  States  (6  Peters,  404)  is  not 
adverse  to  these  views.     In  that  case  the  statute  had  prohibited  the 
importation  of  the  goods,  and  the  remission  hy  the  Secretary  was  con- 
ditioned  for  the  payment  of  double  duties  on  the  goods  imported, 
provided  under  a  law  subsequently  passed.   The  court  held  that  there 
could  be  no  payment  of  duties  on  goods  that  were  prohibited  from 
being  imported  by  an  act  of  Congress,  and  that  under  the  circum- 
stances the  intention  of  the  Secretary  was  to  reserve  a  part  of  the  for- 
feiture to  the  use  of  the  United  States,  and  that  reference  was  made 
to  double  duties  under  a  subsequent  law  for  the  mere  purpose  of  ascer- 
taining the  extent  of  the  forfeiture  to  be  retained.     And  inasmuch  as 
the  money  thus  paid  was  a  part  of  the  forfeiture,  and  not  duties,  the 
collector  was  entitled  to  share  in  the  same.     In  the  present  case  there 
was  no  prohibition  against  the  importation,  nor  was  the  condition  that 
the  duties  should  be  paid  on  the  goods  found  on  board  the  offending 
vessel.     The  condition  was,  that  the  remission  should  be  complete  and 
perfect  on  payment  of  duties  on  similar  articles  according  to  law. 
From  this  it  is  manifest  that  it  was  not  the  intention  of  the  ^resident 
to  exact  duties  on  the  same  goods,  or  to  retain  a  portion  of  the  for- 
feiture, but  to  impose  what  he  deemed  a  reasonable  and  lawful  condi- 
tion for  the  act,  grace,  and  favor  which  he  performed.     His  power  to 
impose  a  condition  cannot  now  be  questioned,  having  been  settled  by 
the  highest  judicial  authority.     Unless  the  plaintiff  establishes  (and 
be  has  not  done  so)  that  this  condition  was,  and  was  intended,  to  retain 
a  portion  of  the  iorfeiture,  he  has  no  possible  right  to  participate  in 
it.     This  court  t;annot  construe  the  condition  to  be  anything  but  what 
it  purports  to  be,  and  cannot  find  an  intention  that  is  excluded  by  the 
provisions  of  the  instrument.     The  court  must  adopt  what  it  says  as 
its  meaning,  and  cannot  interpolate  words  to  give  a  different  one. 

Fifth.  If  the  original  forfeiture  was  lost  from  necessity  or  bad  man- 
agement of  executive  ministerial  officers j  that  fact  does  not  confer  upon 
the  plaintiff  the  right  to  recover. 

It  cannot  be  denied  that  the  sale  of  the  vessel  and  cargo  on  credit 
was  unauthorized  by  law  ;  but  that  fact  conferred  no  rights  upon  the 
officers  of  the  customs.  Their  rights  did  not  accrue  before  the 
money  was  actually  received  by  the  collector.  The  marshal  may 
have  become  liable  for  neglect  of  duty ;  but  if  he  were  liable,  still 
the  government  was  not  his  surety.  Whether  it  was  the  duty  of  the 
district  attorney  to  pursue  the  marshal  for  this  error  cannot  arise  in 
this  suit.  We  are  not  trying  him  or  the  marshal.  If  the  mpney 
ought  to  have  been  made,  certainly  it  has  not  been.  There  is  no  law 
making  the  government  liable  for  the  omissions  of  duty  by  ministerial 
officers.  Such  omissions  may  have  laid  the  foundation  for  actions 
against  them.  But  there  is  no  law  requiring  any  one  to  institute 
them  ;  and  if  there  were  such  a  law,  the  non-observance  of  it  would  not 
entitle  the  plaintiff  to  claim  what  he  may  suppose  could  or  might  have 
been  realized  under  it.  The  government  may  have  mismanaged  the 
whole  proceedings  from  their  institution  to  their  conclusion,  still  that 
would  confer  no  legal  right  upon  the  officers  of  the  customs^  because 
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their  rights  are  subject  to  all  the  contingencies  which  may  result  from 
errors  of  the  district  attorney,  the  court,  jury,  and  marshal,  and  the 
Secretary  in  remitting,  and  the  President  in  pardoning.  The  govern- 
ment is  not  surety  for  either.  There  may  be  grievous  cause  of  com- 
plaint, authorizing  removal  or  impeachment ;  but  if  neither  are  exer- 
cised, no  civil  rights  result  therefrom.  If  the  President  wrongfully 
grants  a  pardon,  no  cause  of  action  can  grow  out  of  the  act.  There 
may  be  a  responsibility  by  way  of  impeachment,  or  generally  to  the 
public ;  but  these  cannot  lay  the  foundation  of  a  legal  right  in  favor 
of  any  person  in  particular.  In  this  case  the  marshal  acted  without 
legal  authority  in  taking  notes ;  but  no  one  prosecuted  him  for  his 
&ult.  If  loss  followed,  no  one  but  himself  or  his  sureties  was  responsi- 
ble. The  government  is  not  responsible  for  the  consequences,  nence 
the  plaintiff  cannot  complain,  and  charge  the  United  States  for  what 
he  may  think  he  has  lost. 

Sixth.  ITiia  is  a  State  daim^  barred  by  aU  statutes  of  limitation^  and 
presumed  to  have  been  paid  by  the  rules  of  common  law. 

m 

It  is  almost  fifty  years  since  the  occurrences  upon  which  this  claim 
is  founded.     The  ordinary  statutes  of  limitation  is  six  years.     Such  a 
statute  would  have  run  more  than  eight  times  since  the  transaction  in 
question.     The  presumption  of  payment  would  have  arisen  almost 
three  times  since.     In  tnis  case  there  is  not  even  an  apology  for  not 
having  applied  to  Congress  or  the  proper  department  for  relief.     As 
far  as  this  record  shows,  the  claimant  has  laid  by  some  forty-six 
years   before   making   an  attempt  to  secure  what  he  now  claims. 
During  such  an  interval  much,  if  not  all,  the  evidence  in  favor  of  the 
United  States  may  have  perished  or  been  lost.     The  burnings  of  the 
treasury   has  swept  away  nearly  all  evidence  in  old  cases.     After 
such  a  period  has  elapsed,  it  is  not  probable  that  there  is  any  person 
living  who  knows  and  understands  the  transaction,  much  less  is  it 
probable  that  the  United  States  will  know  who  to  call  upon  to  make 
proof  concerning   it.     The  policy  which  dictated  the  common  law 
rale,  that  even  sealed  instruments  might  be  presumed  to  have  been 
paid  in  twenty  years,  must  apply  with  great  force  in  a  case  where, 
practically,  those  who  contracted  the  debt,  or  otherwise  occasioned 
the  act  or  matter  complained  of,  are  so  often  changed  as  to  render  it 
impossible  to  ascertain  what  the  real  facts  are  in  very  many  cases. 
It  is  supposed  that  there  is  not  left  in  office  one  man  who  served 
under  Washington,  and  scarcely  one  who  served  under  Adams.     But 
very  few  who  were  connected  with  the  administration  of  Jefferson. 
Of  those  who  served  under  Madison  but  a  small  number  remain  ;  nor 
are  there  many  who  were  connected  with  Monroe's  administration ; 
nor  is  the  list  large  who  practically  participated  with  that  of  General 
Jackson  in  the  occurrences  from  1829  to  1837.      Even  those  who 
served  with  Mr.  Van  Buren  have  been  reduced  to  an  inconsiderable 
number.     It  is  impossible  now  to  find  men  who  understand  transac- 
tions occurring  from  ten  to  seventy  years  since  in  the  various  depart- 
ments of  our  federal  government.    Hence  the  necessity  and  propriety 
of  raising  the  present  objection.     Between  private  individuals  such 
delay  would  prevent  any  recovery.    The  reason  is  much  stronger 
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when  applied  to  transactions  with  the  government.    If  this  is  so,  it 
will  har  the  present  claim. 

Sixth.  There  is  no  evidence  that  the  plaintif  is  adminietrat^  (^  Hugh 
West,  under  whom  he  daims. 

The  plainti£f  does  not  show  that  letters  of  administration  were 
granted  to  him,  nor  that  he  had  given  bail  or  taken  any  of  the  steps 
necessary  to  make  him  an  administrator  entitled  to  act. 

The  extract  from  the  records  shows  that  the  administration  was 
committed  to  the  sheriff  of  the  connty  of  Alexandria  in  his  official 
capacity.  There  is  no  evidence  that,  after  the  order  recited,  the 
plaintiff  accepted  the  appointment,  or  performed  what  was  necessary 
to  authorize  him  to  act  m  his  official  capacity  as  administrator.  If 
the  sheriff  was  appointed  as  such,  all  rights  follow  that  officer,  and  do 
not  continue  to  pertain  to  the  individual  who  was  then  sheriff. 

Seventh.  That  if  the  United  Stcttes  have  received  money  which  ought 
to  be  paid  to  Hugh  West  or  his  administrator ^  it  is  to  be  presumed  the 
prober  department  wiU  pay  or  cause  to  be  paid  on  proper  application^ 
ana  that  until  it  is  demanded  a  suit  cannot  be  brought  for  the  same. 

The  petition  states  (p.  2)  that  ^'so  far  as  he  (the  petitioner)  is  in- 
formed aDd  believes,  no  action  has  ever  been  had  in  Gonsress,  or  by 
any  of  the  departments  of  the  government,  upon  the  said  claims,  or 
either  of  them." 

If  there  is  anything  due,  it  is  to  be  presumed  it  will  be  readily 
paid  on  application  ;  and  until  demand  has  been  made,  no  suit  can  be 
sustained. 

Dated  November  6,  1859. 

R.  H.  GILLET,  Solicitor. 


IN  THE  COURT  OF  CLAIMS. 

March  6,  1860. 
Hugh  West's  Adiqnisirator  vs.  The  Uioted  States. 

ScARBUEOH,  J.,  delivered  the  opinion  of  the  court. 

Hugh  West,  the  petitioner's  intestate,  was  surveyor  of  the  custome 
for  the  district  of  Alexandria  during  the  year  180().  On  the  24th  ds; 
of  November,  in  that  year,  Charles  Simms,  the  collector  of  that  dis< 
trict,  seized  a  schooner  called  the  Betsey  and  Charlotte,  and  her  cargo, 
for  a  violation  of  the  act  of  Congress,  entitled  *^  An  act  to  suspend 
the  commercial  intercourse  between  the  United  States  and  certain 
parts  of  the  island  of  St.  Domingo,"  approved  February  28,  A.  D. 
1806.  ^  Proceedings  were  then  instituted  against  the  schooner  and 
cargo  in  the  district  court  of  the  United  States,  held  in  Alexandria ; 
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and  on  the  llth  day  of  December,  A.  D.  1806,  they  were,  by  tbe 
sentence  of  that  conrt,  condemned  and  declared  forfeited.  By  the 
same  sentence  a  sale  was  directed,  and  afterwards  the  schooner  and 
cargo  were  sold  in  pnrsnance  thereof  at  the  price  of  |T,669  60.  The 
expenses  of  the  sale  being  |137  071,  the  net  proceeds  thereof  were 
$T,432  63. 

On  the  17th  day  of  January,  A.  D.  1807,  the  sentence  of  the  district 
court  was  reversed  by  the  circuit  court  for  the  District  of  Columbia  ; 
but  subsequently  the  sentence  of  the  circuit  court  was  reversed,  and 
that  of  the  district  conrt  a£Srmed  by  the  Supreme  Court  of  the  United 
States. 

Tbe  sale  made  by  the  marshal  was  on  a  credit  of  ninety  days,  and 
William  Yeaton,  the  purchaser,  and  one  Bobert  Young,  gave  their 
note  for  the  purchase  money.  A  suit  was  afterwards  instituted  by  the 
United  States  against  them  on  the  note  in  the  circuit  court  for  the 
District  of  Columbia,  where  a  judgment  was  rendered  against  them 
for  the  full  amount  thereof  with  interest  and  costs. 

Application  was  made  under  the  act  of  March  3,  A.  D.  1797,  to  the 
Secretary  of  the  Treasury  for  a  remis'sion  of  the  forfeiture,  but  it  was 
refused.  Afterwards  the  President  of  the  United  States  remitted  it 
^'  so  far  forth  as  the  United  States  are  interested  therein."  A  writ  of 
capias  ad  hotisfadendum  was  subsequently  issued  against  William 
Yeaton  and  Bobert  Young  on  the  judgment  against  them.  Yeaton 
was  committed  to  the  prison  bounds ;  and  Young  delivered  to  the 
marshal  three  hundred  and  fifty  hogsheads  of  tobacco,  and  was  dis- 
charged from  custody.  In  this  state  of  things,  the  President,  on  the 
27th  day  of  August,  A.  D.  1813,  granted  a  ^^  full  and  entire  remission 
of  the  said  forfeiture,  whether  accruing  to  the  United  States  or  other- 
wise, on  condition,  nevertheless,  that  he,  the  said  William  Yeaton, 
shall  first  pay  and  satisfy  the  duties  payable  according  to  law  on 
articles  similar  to  those  forfeited,  as  if  the  same  had  been  legally 
imported,  and  all  the  costs."' 

The  petitioner  alleges  that  on  the  2l8t  day  of  Mav,  A.  D.  1814, 
William  Yeaton  paid  to  the  collector  the  sum  of  $1,369  65,  the 
amount  which  would  have  been  payable  for  duties  on  articles  similar 
to  those  forfeited  if  they  had  been  legally  imported,  and  that  the  same 
was  ]>aid  to  the  United  States.  But  at  the  hearing,  the  petitioner, 
admitting  that  this  allegation  is  not  sustained  by  the  evidence,  aban- 
doned all  claim  thereon. 

The  petitioner  ftirther  alleges,  that  but  for  the  remissions  granted 
by  the  President,  and  the  failure  of  the  United  States  to  prosecute  the 
judgment  against  Yeaton  and  Young,  the  whole  amount  thereof  would 
have  been  made.  He  claims  the  sum  of  $1,858  13,  the  one-fourth  of 
the  net  proceeds  of  the  sales  of  the  forfeited  schooner  and  cargo. 

There  can  be  no  doubt,  we  think,  that  the  President  cannot  by  a 
pardon  take  away  a  vested  right  of  a  citizen.  In  England  it  is  a 
settled  rule  that  the  king  cannot,  by  any  dispensation,  release,  pardon, 
or  grant  whatsoever,  bar  anv  right,  whether  of  entry  or  action,  or  any 
leffal  interest,  benefit,  or  advantage  whatsoever  before  vested  in  the 
subject. — (2  Hawk.  P.  0.,  ch.  37,  §  34,  p.  543.)  When  an  o£fence  is 
created  by  statute,  which  also  provides  that  the  offender  shall  be  liable 
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to  the  action  of  the  party  grieved  for  all  damages  which  he  may  sos* 
tain  thereby^  the  action  cannot  be  taken  away  by  the  king's  pardon. 
Upon  the  same  principle,  when  by  statute  a  penalty  is  recoverable  by 
any  person  who  will  sue  for  the  same,  the  one-half  thereof  for  the  use 
of  the  king  and  the  other  half  for  the  use  of  the  party  suing,  it  is 
considered  that,  after  action  brought,  the  informer's  right  vests,  and 
that  the  kin^  cannot  then  by  a  pardon  release  it. — (Ibid.)  These  are 
sound  principles,  and  as  applicable  to  the  pardoning  power  of  the 
President  as  to  that  of  the  king  of  England.  Private  rights  once 
vested  are  as  much  beyond  the  reach  of  the  government  in  the  United 
States  as  in  England.  But  these  principles  have  no  application  to 
this  case.  The  proceeding  against  the  Betsey  and  Charlotte  and  cargo 
was  not  a  popular  action,  brought  as  well  for  the  use  of  the  United 
States  as  for  the  custom-house  officers,  or  at  all  analogous  to  it.  It 
was  instituted  by  the  authority  of  the  United  States,  and  in  their 
name,  and  was  prosecuted  subject  to  their  absolute  control,  and  as 
between  them  and  the  custom-house  officers  no  rights  of  the  latter 
ever  vested. 

Under  the  acts  of  Congress  which  have  been  cited  at  the  bar,  the 
rights  of  the  seizing  officer  to  forfeitures  in  rem,  as  between  him  and 
the  party  who  has  incurred  the  forfeiture,  attaches  on  seizure,  and  is 
ascertained  and  consummated  by  the  judgment. — (Jones  vs.  Shore's 
Executors,  1  Wheat.  R.,  462  ;  Van  Ness  vs.  Buel,  4  Wheat.  R.,  74.) 
But  as  between  the  seizing  officer  and  the  government,  he  is  the  agent 
of  the  latter  from  the  moment  of  the  seizure  till  the  termination  of  the 
suit ;  and  his  own  will  is  bound  up  in  the  acts  of  the  government  in 
reference  to  the  suit.  By  the  very  act  of  seizure  he  agrees  to  become 
a  party  to  the  suit  under  the  government,  for  in  no  other  manner  can 
he  show  an  authority  to  make  the  seizure,  or  to  enforce  the  forfeiture. 
If  the  government  refuse  to  adopt  his  acts,  or  waive  the  forfeiture,  there 
is  an  end  to  his  claim  ;  he  cannot  proceed  to  enforce  that  which  the 
government  repudiates. — (By  the  court  in  Gelston  vs.  Hoyt,  3  Wheat. 
B.,  319.)  The  rights  and  interests  of  the  custom-house  officers,  there- 
fore, are  subordinate  to  the  authority  of  the  United  States  over  the 
forfeiture.  Although  those  officers  are  parties  in  interest^  yet  they  are 
not  parties  on  the  record,  and  their  rights  are  not  vested.  Their  in- 
terest is  conditional  merely,  and  the  condemnation  only  ascertains  and 
determines  the  fact  on  which  the  right  is  consummated,  should  no  re- 
mission take  place.  The  forfeiture  is  to  the  United  States,  and  sued 
for  in  their  name ;  and  the  rights  of  the  custom-house  officers  do  not 
become  vested  until  the  money  arising  from  the  forfeiture  is  received 
by  the  collector  for  distribution.  Hence  the  Secretary  of  the  Treasury 
may  remit  the  forfeiture  at  any  time  before  the  money  arising  from  it 
has  actually  reached  the  collector's  hands.  The  condemnation  is  not 
to  the  officers^  but  to  the  United  States  ;  the  officers  are  no  parties  to 
the  judgment,  and  their  rights  depend  upon,  and  are  governed  and 
controlled  by,  the  acts  of  Congress,  which  create  and  regulate  them. 
(United  States  t;^.  Morris,  10  Wheat.  B.,  246,  289-296  ;  McLane  vs. 
United  States,  6  Peters'  R.,  404.) 

In  this  case,  the  money  had  not  even  been  made,  but  was  merely  in 
process  of  collection  by  a  suit  at  law,  when  the  President  interposed 
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and  granted  a  fall  remission.  No  right  of  the  petitioner's  intestate 
had  then  vested.  His  rights  were  still  conditional  and  wholly  de- 
pendent on  the  action  of  the  government.  He  could  rightfully  claim 
nothing,  and  was  entitled  to  nothing,  unless  the  money  should  actually 
he  received  by  the  collector.  If  its  payment  should  be  arrested  by  any 
of  the  methods  known  to  the  law,  that  was  a  contingency  which,  in  the 
contemplation  of  the  very  act  of  Congress  under  which  the  petitioner 
claims,  might  defeat  his  rights.  The  obvious  intent  of  the  act  in  post- 
poning the  vesting  of  the  rights  of  the  officers  till  the  actual  receipt  of 
the  money  by  the  collector  for  distribution,  is.  that  punishment  may 
he  visited  only  on  those  who  shall  be  found  guilty  by  the  judicial  tri- 
bunals, and  in  whose  behalf  the  executive  shall  not  see  fit  to  interfere. 
There  can  be  no  doubt  that  at  the  very  time  when  the  President  inter- 
posed, if  he  had  not  acted,  the  Secretary  of  the  Treasury  might  have 
reviewed  and  reversed  his  own  decision,  and  granted  an  absolute  re- 
mission. But  the  only  difference  between  the  power  of  the  President 
and  that  of  the  Secretary  is,  that  the  one  is  derived  from  the  Consti- 
tution and  the  other  from  a  statute  ;  and  the  former  extends  to  all 
cases  except  that  of  impeachment,  whilst  the  latter  is  limited  and 
restricted  to  the  particular  case  named  in  the  statute.  In  a  word,  the 
President  has  all  the  powers  of  the  Secretary  of  the  Treasury  in  the 
premises  and  more.  It  is  plain,  we  think^  that  no  vested  right  of 
the  petitioner's  intestate  stood  in  the  way  ot  the  exercise  of  the  par- 
doning power  of  the  President,  and  that  his  action  in  the  premises  was 
lawful. 
Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


36xH  CoHGEBSs, )  HOUSE  OP  REPRESENTATIVES.    (  Rbp.  C.  C. 
Ist  Seanon.     $  I  No.  251. 


ALEXANDER  M.   JACKSON,  ADM'R  OF   JOHN    GORMAN, 

DECEASED. 

[To  accompany  Bill  H.  B.  C.  C.  No.  99.] 


Hat  2,  I860. — Committed  to  a  Committee  of  the  Whole  House,  and  ordered  to  be  printed. 


The  Court  op  Claims  sabmitted  the  following 

REPORT. 

To  the  Jionorahle  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled. 

The  Court  of  Claims  respectfully  presents  the  folio wiDg  documents 
as  the  report  in  the  case  of 

ALEXANDER  M.  JACKSON,  ADM'R  OF  JOHN  GORMAN,  vs. 

THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Eyidence  of  the  claimant,  transmitted  to  House  of  Representa- 
tives. 

3.  Evidence  offered  by  the  government,  transmitted  to  House  of 
Representatives. 

4.  Claimant's  brief. 

5.  Solicitor's  brief. 

6.  Opinion  of  the  court  allowing  claimant  $603  62. 

7.  Judge  Loring's  dissenting  opinion. 

8.  Bill  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  a  1  ^^^  ^*  **^^  court,  at  Washington,  this  first  day  of  May,  A.  D. 
l-^-^-J    I860. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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united  states  court  of  claims. 
John  Gorman  vs.  The  United  Stats}. 

To  the  Court  of  Claima  : 

Tour  petitioner^  John  Gorman,  a  resident  of  Santa  Fe,  in  the  Ter- 
ritory of  New  Mexico,  would  respectfully  state  to  the  court  that  he  is 
a  citizen  of  the  United  States,  and  was  engaged  in  the  service  of  the 
United  States,  taking  the  census  of  the  county  of  Bio  Arriba,  New 
Mexico,  under  an  act  of  Congress  approved  23d  of  May,  1850,  Stat- 
utes at  Large,  vol.  9,  p.  428 ;  and  under  the  act  of  Congress  ap- 
? roved   30th  of  August,  1860,  Statutes  at  Large,  vol.  9,  p.  445. 
our  petitioner  further  states^  that  under  the  act  of  23d  of  May,  1850, 
he  was  entitled  for  his  servicea  to  the  sum  of  $603  62,  and  his  account 
was  made  out  accordingly  by  the  Census  office,  and  duly  certified  for 
payment  on  the  18th  day  of  April,  1831.     Your  petitioner  further 
states,  that  under  the  act  of  30th  of  August,  1850,  he  was  allowed  for 
said  services  the  further  and  additional  sum  of  $603  62,  and  the  ac- 
count therefor  was  also  made  out  by  the  Census  office  and  duly  certi- 
fied for  payment  on  the  30th  day  of  May,  1851,  making  thus  due  year 
petitioner  from  the  United  States  for  the  services  aforesaid  the  sum  of 
|l,207  24.     Tour  petitioner  further  states,  that  of  the  sum  thus  due 
your  petitioner,  without  any  authority  from  your  petitioner,  and  with- 
out his  knowledge,  the  Superintendent  of  the  Census,  Hon«  J.  G.  G. 
Kennedy,  paid  over  to  one  Charles  H.  Merritt,  United  States  marshal 
of  the  Territory  of  New  Mexico,  the  sum  of  |603  62,  on  the  18th  of 
April,  1851,  and  on  the  3d  of  May,  1861,  the  further  sum  of  $603  62, 
making  in  all  the  said  sum  of  $1,207  24  so  paid  to  Merritt,  of  the 
money  of  your  petitioner.   Tour  petitioner  further  states,  that  the  said 
Merritt  never  has  paid  to  your  petitioner  any  part  of  said  sum  of  money; 
and  the  United  States,  on  being  advised  by  your  petitioner  that  the  said 
Merritt  had  not  paid,  your  petitioner  was,  in  a  letter  of  28th  June, 
1852,  furnished  by  Mr.  Jos.  C.  G.  Kennedy  with  two  receipts  for  the 
sum  of  |603  62,  with  directions,  if  Mr.  Merritt  had  not  paid  over  to 
your  petitioner  any  portion  of  the  sum  due  him,  to  sign  said  receipts 
and  return  them  to  the  Census  office,  and  upon  their  coming,  to  hand 
a  draft  would  be  forwarded  to  your  petitioner  for  the  amount ;  and 
vour  petitioner  avers  that  he  did,  in  good  faith,  in  jpursuance  of  the 
instructions  in  said  letter,  forward  said  receipts,  duly  signed>  stating 
also  that  no  part  of  the  amount  due  your  petitioner  from  the  United 
States  had  been  paid  by  the  said  Merritt,  and  in  letter  of  4th  of  Feb- 
ruary, 1853,  there  was  sent  to  your  petitioner  a  draft  on  the  Bank  of 
Commerce,  New  York,  for  |603  62,  which  was  duly  received  by 
your  petitioner ;  but  the  remaining  sum  of  |603  62  due  and  owing 
was  not  then,  nor  has  it  since  been,  paid  to  your  petitioner,  but  re- 
mains wholly  unpaid  and  unsatisfied,  and  payment  of  the  remaining 
sum  of  $603  62  is  now  refused  by  the  government  upon  the  ground— 
1st,  that  on  the  3d  day  of  September,  1851,  Charles  H.  Merritt  enclosed 
to  the  Census  office  the  receipts  of  your  petitioner  for  the  payment  of 
the  full  amount  due  your  petitioner  for  his  services ;  2d,  that  your  pe- 
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iitioner  haying,  on  the  14th  day  of  January,  1852,  taken  a  note  from 
the  said  Merritt  for  the  sum  of  $1,361  T8,  in  which  note  was  included 
the  sum  of  |1,20T  24  due  to  your  petitioner  from  the  United  States, 
the  liability  of  the  United  States  no  longer  exists,  and  that  your  peti- 
tioner must  look  only  to  said  Merritt  for  payment.  Your  petitioner 
farther  avers,  that  the  United  States  is  not  discharged  from  its  liability 
for  either  of  the  reasons  aforesaid,  because  your  petitioner  avers  that  said 
receipts  of  3d  September,  1851,  never  were  executed  by  him  to  the 
-said  Merritt;  and  if  said  receipts  were  in  fact  executed  by  your  peti- 
tioner they  were  executed  without  consideration  and  without  any  pay- 
ment in  fact  having  been  made  to  your  petitioner.  Tour  petitioner 
further  states,  that  he  is  not  barred  from  his  right  to  recover  the  balance 
due  him  upon  the  second  ground,  because  said  note  was  not  given  or 
received  in  payment  or  satisfaction  of  the  claim  of  your  petitioner 
against  the  United  States,  and  no  part  of  said  note  has  ever  been  col- 
lected by  your  petitioner;  and  the  said  Charles  H.  Merritt,  after  due 
diligence  to  collect  Ihe  money  of  him  by  your  petitioner,  has  proved 
wholly  insolvent,  and  unable  to  pay  any  part  of  said  note.  Your  peti- 
tioner further  states,  that  the  subject-matter  of  this  claim  has  been  be* 
fore  the  Department  of  the  Interior,  and  has  been  refused  payment  on 
the  grounds  above  stated .  Your  petitioner,  for  a  history  of  the  facts,  and 
the  action  of  the  Department  of  the  Interior  upon  said  claim,  refers  to 
the  report  of  Mr.  Moses  Kelly,  made  February  11,  1856,  and  the 
reply  thereto  of  your  petitioner,  through  his  counisel,  dated  September 
2,  1856,  and  the  affidavits,  letters,  and  papers  on  file  in  said  depart- 
ment, and  alluded  to  in  said  report  and  the  reply  thereto— -a  copy  of 
said  report  and  the  reply  thereto  is  hereby  made  a  pari  of  this  petition , 
marked  as  exhibits  A  and  B  herein.  Your  petitioner  avers,  that  in- 
asmuch as  the  government  constituted  Merritt  her  agent  to  pay  year 
petitioner,  without  his  knowledge  or  consent,  the  government  must 
bear  the  loss,  if  any  accrues  by  the  faithlessness  of  that  agent.  Your 
petitioner  avers,  that  there  is  yet  due  him,  and  unpaid,  the  said  sum 
of  $603  62,  for  services  rendered  in  taking  the  cen^s  for  Bio  Arriba 
county.  New  Mexico,  in  the  year  1860,  with  interest  from  18th  of 
April,  1851,  for  which  amount  he  asks  the  court  to  report  a  bill  for 
bis  relief.     All  of  which  is  respectfully  submitted. 

JOHN  S.  WATTS, 
Attorney  for  Claimant. 


No.  812. 

John  Gorman  vs.  The  Uniied  States. 

And  now  comes  John  T.  Watts,  attorney  for  the  claimant,  and 
suggests  to  the  court  the  death  of  the  said  John  Gorman  .since  the 
commencement  of  this  suit,  and  now  produces  to  the  court  letters  of 
administration,  duly  granted  upon  the  estate  of  said  Gorman  by  the 
probate  court  of  Santa  Fe  county,  in  the  Territory  of  New  Mexico,  to 
Alexander  M.   Jackson,  and  now  moves  the  court  that  the  said 
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Alexander    M.    Jackson  be   permitted   as    such    administrator   to 
prosecute  the  said  suit. 

JOHN  T.  WATTS,  Attorney. 

Letters  of  administration. 

Whereas  Alexander  M.  Jackson  has  applied  for  and  been  granted 
letters  of  administration  upon  all  the  estate  of  John  Gorman,  late  of 
the  county  of  Santa  F6  and  Territory  of  New  Mexico,  who  died  in- 
testate ;  and  whereas  the  said  Alexander  M.  Jackson  has  duly  exe- 
cuted and  placed  on  record,  in  the  office  of  the  clerk  of  the  probate 
court  of  said  county,  his  approved  bond  well  and  faithfully  to  per- 
form all  the  duties  required  of  him  as  administrator  of  the  estate  of 
John  Gorman,  deceased,  aforesaid,  by  the  law,  and  has  complied 
with  all  the  other  legal  requisites  in  the  premises : 

Be  it  therefore  known  that  the  said  Alexander  M.  Jackson  is  by 
these  presents  fully  recognized  as  such  administrator,  and  is  duly 
authorized  and  empowered  to  do  and  perform  all  the  duties  required 
of  him  by  law,  and  a  faithful  administration  of  the  said  estate,  and 
this  letter  of  administration  is  issued  to  him  in  testimony  of  the  iact. 

Witness  my  hand  and  the  seal  of  the  probate  court,  by  order  of  the 
|-  -1  Hon.  Antonio  Matias  Ortiz,  judge  of  the  said  probate  court, 
*-  •  "-I  in  the  city  and  county  of  Santa  F4,  and  Territory  of  New 
Kexico,  this  the  19th  day  of  December,  A.  D.  1868. 

DAVID  J,  MILLER, 
Glerh  of  the  Probate  Court  aforesaid. 


Tkbritorio  be  Nuevo  Mejico, 
Condado  de  Santa  Fe. 

To  Facundo  Pino,  Escribano  de  la  Oorte  de  Pruebas  en  y  por  el 
Condado  de  Santa  Fe^  en  dicho  Territorio ;  certifico  que  las  antece- 
dentes  letros  de  administracion  son  una  verdadena  copia  fiel  y  com- 
pleta  sacadas  del  libro  que  estenido  en  esta  oficina  con  el  fin  de 
en  registrar  tules  letras. 

En  testimonio  de  lo  cual  pongo  mi  nombre  y  el  sello  de  la  dicha 
Corte  en  Santa  Fe  hoy  el  dia  28  de  Enero  del  ailo  del  SeHor  de 
1860. 

FACUNDO  PINO, 
Es^'bo  de  la  Corte  de  P'baa. 


Territoby  of  New  Mexico,  > 
County  of  Santa  Fi,       5  **• 

On  the  4th  and  12th  days  oT  January,  A.  D.  1858,  personally  came 
John  W.  Dunn,  George  H.  Estes,  and  Joab  Houghton,  the  witnesses 
within  named,  and  after  havinff  been  first  sworn  to  tell  the  truth,  the 
'whole  truth,  and  nothing  but  the  truth,  the  questions  contained  in  the 
urithin  depositions  were  written  down  by  the  commissioner  and  then 
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proposed  by  him  to  the  witnesses;  and  the  answers  thereto  were  writtea 
down  by  the  commissioner  in  the  presence  of  the  witnesses^  who  then 
subscribed  the  depositions  in  the  presence  of  the  commissioner. 

The  depositions  of  John  W.  Dunn,  George  H.  Estes,  and  Joab 
Honghton,  taken  at  the  request  of  John  S.  Watts,  attorney  for  claim- 
ant, to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims',  in  the  name  of  John 
Oorman.  The  adverse  party  was  notified,  did  not  attend,  and  did  not 
object. 

AUGUSTUS  DE  MARLE, 

Commimoner. 

Commissioner's  fees,  $12. 

IN  THE  UNITED  STATES  (X)URT  OP  CLAIMS. 

JoEN  Gorman  vs.  Thb  United  States. 

DeposUion  of  John  W,  Dunn. 

United  States  of  America,  } 

Territory  of  New  Mexico,  County  of  Santa  Fe,  J 

Be  it  remembered  that  on  the  4th  day  of  January,  A.  D.  1858, 
the  following  depositions  were  taken  in  accordance  to  the  aunexed 
agreement,  to  wit : 

John  W.  Dunn,  being  duly  sworn^  states : 

Ist  question,  by  John  S.  Watts,  attorney  for  plaintiff.  Please  state 
your  name,  occupation,  age,  place  of  residence  for  the  last  year, 
and  whether  you  are  interested,  directly  or  indirectly,  in  this  claim,  or 
in  any  way  related  to  the  claimant. 

Answer.  My  name  is  John  W.  Dudu  ;  occupation,  clerk  ;  age,  29 
years  ;  place  of  residence,  Santa  Fe ;  I  am  not  interested,  either  di- 
rectly or  indirectly,  in  this  claim,  nor  related  to  the  claimant. 

2d  question.  Please  state  if  you  were  present  at  any  conversation  of 
Mr.  Charles  H.  Merritt  in  relation  to  the  pay  of  John  Gorman  for 
taking  the  census  of  Bio  Arriba  county  ;  and  if  so,  state  when  that 
<M>nyer8ation  took  place,  and  what  it  was. 

Answer.  About  the  5th  of  March,  1862,  in  Major  Cunningham's 
office,  in  Santa  Fe,  John  Gorman  asked  Charles  H.  Merritt  if  he  would 
pay  him.  Charles  H.  Merritt  answered  that  he  had  no  money,  but 
that  he  would  make  it  right  with  him ;  and  also  about  the  last  of 
August  or  the  first  of  September,  1862,  in  Major  Cunningham's  office, 
in  Santa  Fe,  Major  Cunningham  asked  Charles  H.  Merritt  if  he  had 
paid  John  Gorman  for  taking  the  census  of  Bio  Arriba  county,  in 
New  Mexico.  Charles  H.  Merritt  answered  that  he  had  not,  but  that 
he  would  settle  with  him  as  soon  as  possible. 

3d  question.  Do  you  know  anything  else  relative  to  the  claim  in 
question  ? 

Answer.  I  do  not. 

And  further  deponent  says  not. 

JOHN  W.  DUNN. 
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Sworn  to  and  subscribed  before  me  this  4th  day  of  January^  A«  D, 
1858. 

A.  DE  MARLE, 
CommxBsioneT  of  the  Court  of  Olatms. 


Deposition  of  George  Estes. 


George  H.  Estes  being  duly  sworn^  deposetb  and  says : 

1st  question.  Please  state  your  name,  occupation,  age,  place  of  resi- 
dence for  the  last  year ;  whether  you  are  interested,  directly  or  indi- 
rectly, in  this  claim,  or  in  any  way  related  to  the  claimant. 

Answer.  My  name  is  George  H.  Estes ;  occupation,  merchant ;  age, 
thirty-eiffht  years  ;  residence,  Santa  F6  for  the  past  year ;  I  am  not 
interested,  either  directly  or  indirectly,  in  this  claim;  and  I  am  not 
related  to  the  claimant. 

2d  question.  Please  state  what  you  know  in  regard  to  John  Gor- 
man having  forwarded  receipts  to  Joseph  C.  G.  Kennedy,  Superin- 
tendent of  ^e  Seventh  Census,  for  the  first  and  second  payments  due 
him  for  taking  the  census  in  Bio  Arriba  county,  and  do  you  know 
anything  about  paper  marked  ^^  exhibit  A?" 

Answer.  Paper  marked  ^^  exhibit  A''  is  a  true  copy  of  an  original 
letter  of  Joseph  C.  G.  Kennedy,  and  contaiued  the  two  receipts  men- 
tioned in  said  letter,  which  receipts  were  signed  by  John  Gorman  in 
my  presence,  and  enclosed  in  a  letter  to  Mr.  Kennedy  in  a  letter 
directed  to  Washington  city,  which  letter  was  mailed  in  my  presence 
by  John  Gorman. 

3d  question.  Please  examine  paper  marked  ^^  exhibit  B,"  and 
state  what  it  is. 

Answer.  It  is  a  true  copy  of  the  original  letter  of  Joseph  C.  G. 
Kennedy,  enclosing  a  draft  to  John  Gorman,  for  the  sum  of  $603  62, 
which  letter  1  took  out  of  the  post  office  myself,  and  delivered  it  to 
John  Gorman.  He  opened  it  in  my  presence,  read  the  letter  in  my 
presence,  and  expressed  great  astonishment  at  not  having  received  a 
draft  for  the  amount  of  both  receipts,  as  had  been  promised  in  a  pre- 
vious letter  by  Mr.  J.  C.  G.  Kennedy. 

4th  question.  State  whether  you  are  acquainted  with  the  general 
character  of  John  Gorman  for  truth  and  veracity  in  the  neighborhood 
in  which  he  resides. 

Answer.  I  am  acquainted  with  his  character ;  it  is  good.  I  never 
heard  anything  to  the  contrary. 

5th  question.  State  what  conversation  you  had  with  Charles  H. 
Merritt  in  regard  to  the  pay  of  John  Gorman  for  taking  the  census  of 
Bio  Arriba  county  after  Merritt  returned  from  Washington  city. 

Answer.  Merritt  and  myself  talking  about  hard  times,  Merritt  re- 
marked that  they  were  very  hard,  that  he  could  not  even  find  money 
to  pa^  John  Gorman  for  taking  the  census  of  Bio  Arriba  county,  and 
he  still  owed  him.  This  conversation  took  place  in  the  summer  of 
1852. 
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6tli  question.  Do  70a  know  that  any  payment  was  made  by  Charles 
fl.  Merritt  to  John  Gorman,  and  on  what  account? 

Answer.  Some  small  sums  were  paid  on  account  of  services  ren* 
dered  during  Merritt's  absence  to  Washington  city,  by  John  Gorman. 
The  whole  amount  may  be  something  like  two  hundred  or  two  hun* 
dred  and  seventy-five  dollars. 

Tth  question.  What  have  been  the  circumstances  of  Merritt  since 
his  return  from  Washington  city  up  to  the  time  he  left  Santa  Fe? 

Answer,  Up  to  the  time  he  left  here  for  Old  Mexico  he  was  noto- 
riously insolvent. 

8th  question.  State  if  you  know  any  other  matter  relative  to  the 
claim  in  question. 

Answer.  I  have  heretofore  given  an  affidavit  relating  to  this  mat- 
ter, to  be  used  at  the  Census  office,  and  as  the  facts  were  fresher  in  my 
mind  it  may  show  more  clearly  the  true  state  of  the  case. 

And  further  deponent  says  not. 

GEORGE  H.  ESTES. 

Sworn  to  and  subscribed  before  me  this  4th  day  of  January,  A.  D. 
1858. 

A.  DE  MARLE,  ^ 
Gommimoner  of  the  Court  of  Claims. 

The  further  taking  of  these  depositions  is  postponed  to  the  twelfth 
day  of  January,  A.  D.  1858, 

A.  DE  MARLE. 


Deposition  of  Joah  Houghton. 

Joab  Houghton  being  duly  sworn,  states  : 

1st  question.  Please  state  your  name,  age,  place  of  residence  for 
the  last  year,  whether  you  are  interested,  directly  or  indirectly,  in 
this  claim,  or  in  any  way  related  to  the  claimant. 

Answer.  My  name  is  Joab  Houghton;  occupation,  attorney  at  law; 
44  years  old  ;  residence  for  the  past  year  in  Santa  Fe.  I  have  no  in- 
terest in  the  claim,  and  I  am  not  related  to  the  claimant. 

2d  question.  Are  you  acquainted  with  the  parties  in  this  suit,  and 
where  do  they  reside  ? 

Answer.  John  Gorman  resides  in  Santa  Fe,  county  of  New  Mexico. 
I  know  him. 

3d  question.  Are  you  acquainted  with  Charles  H.  Merritt,  for- 
merly marshal  of  this  Territory,  and  where  does  he  reside  ? 

Answer.  I  knew  him;  living  in  Santa  Fe  from  1847  to  1854,  when 
he  left  for  Mexico,  and  the  last  information  received  was  that  he  re- 
sided in  Santa  Cruz  de  Resales,  State  of  Chihuahua,  republic  of 
Mexico. 

4th  question.  Please  look  at  paper  marked  exhibit  C,  and  state 
what  you  know  in  regard  to  the  credit  of  six  hundred  and  forty-four 
dollars  on  it. 
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Answer.  This  credit  was  entered  on  account  of  judgment  and  exe- 
cution in  the  United  States  district  court  within  and  for  the  county 
of  Santa  Fe,  Territory  of  New  Mexico,  on  account  of  the  half  of  the 
amount  justly  due  John  Gorman  as  deputy  marshal  for  taking  the 
seventh  census  of  Bio  Arriha  county,  and  the  costs  accruing  on  said 
judgment  and  execution,  which  said  amount  he  had  received  in  draft 
from  the  department  at  Washington  ;  the  remaining  half  justly  due 
the  said  J.  Gorman  ;  the  said  Charles  H.  Merritt  stated  to  me,  over 
his  own  signature  and  writing,  that  he  had  not  heen  able  to  pay,  nor 
was  he  then  able  to  pay,  and  the  credit  on  said  judgment  and  execu- 
tion was  not  made  for  money  received  from  me  by  John  Gorman,  but 
on  account  of  his  acknowledgment  that  he  had  received  the  amount 
of  six  hundred  and  three  dollars  and  sixty-two  cents  from  the  de- 
partment at  Washington.  I  can  further  state  that  the  balance  of  the 
judgment  has  never  been  paid.  As  one  of  the  attorneys  for  Gorman, 
I  know  that  upon  Merritt's  return  from  Washington,  not  having  the 
money  to  pay  Gorman  for  his  services  as  deputy  marshal  aforesaid, 
he  gave  him  his  note  for  the  amount  of  thirteen  hundred  and  fifty- 
one  dollars  and  seventy-eight  cents,  which  included  twelve  hundred 
and  seven  dollars  and  twenty-four  cents  due  him  for  his  services  as 
deputy  marshal  aforesaid,  and  one  hundred  and  fifty  dollars  and  fifty- 
four  cents  balance  for  personal  services  before  that  time  rendered. 

6th  question.  Please  state  what  has  been  the  pecuniary  condition 
of  Charles  H.  Merritt  since  his  return  from  Washington  city. 

Answer.  From  and  shortly  after  his  return  from  Washington  city 
he  was  known  to  be  insolvent^  and  was  not  able  to  pay  his  deputy 
marshal.  James  M.  Giddings  now  holds  a  judgment  to  the  amount 
of  seven  hundred  and  more  dollars  against  said  Merritt,  principally 
on  account  of  services  as  deputy  marshal  as  aforesaid. 

6th  question.  Are  you  acquainted  with  John  Gorman's  character 
for  truth  and  veracity  in  the  neighborhood  in  which  he  resides  ? 

Answer.  I  am. 

7th  question.  Is  it  good  or  bad  ? 

Answer.  It  is  good. 

8th  question.  State  whether  you  know  or  not  any  other  matter  re- 
lative this  claim  ? 

Answer.  I  know  that  some  time  in  the  winter  or  spring  of  1852  I 
called  on  Joseph  C.  G.  Kennedy,  then  Commissioner  of  Census,  at 
his  office,  to  inquire  in  regard  to  the  claim  of  John  Gorman  for 
money  due  him  as  deputy  marshal  for  taking  census  in  the  county  of 
Rio  Arriba,  Territory  of  New  Mexico ;  that  he  called  upon  one  of 
the  clerks  to  search  for  any  receipts  of  Gorman  ;  after  a  short  time, 
while  I  was  still  in  waiting,  the  clerk  reported  to  Mr.  Kennedy  that 
there  were  no  receipts  by  John  Gorman  in  the  office.  Mr.  Kennedy 
then  stated  that,  upon  his  honor  as  a  gentleman,  if  Mr.  John  Gorman 
would  forward  him  two  receipts  for  the  amount  he  would  forward  him 
the  money  by  draft  on  New  York  for  the  whole  amount,  and  depre- 
ciated the  intervention  of  agent.     And  further  deponent  says  not. 

J.  HOUGHTON. 

Santa  Fe,  January  12,  1858. 
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Sworn  to  and  subscribed  before  me  this  12th  day  of  January,  A. 
D.  1858, 

A.  DE  MABLE, 

Ctmimiasuyaer. 


Execution  in  Oorman  vs.  Merritt. 

United  States  district  court,  first  judicial  district. 

United  States  of  America, 
Territory  of  New  Mexico. 

Be  it  remembered,  that  on  the  18th  day  of  March,  A.  D.  1854,  L. 
D.  Sheetz,  clerk  of  said  court,  issued  the  following  execution,  which 
runs  in  the  words  and  figures  following,  to  wit : 

The  President  of  the  United  States  of  America  to  the  marshal  of 
the  Territory  of  New  Mexico,  greeting  : 

You  are  hereby  commanded  that  of  the  goods  and  chattels,  lands 
and  tenements  of  Charles  H.  Merritt,  in  your  Territory,  you  cause  to 
be  made  the  sum  of  $1,476  11  damages,  and  $10  costs  of  suit,  which', 
by  the  judgment  of  our  district  court  within  and  for  the  county  of 
Santa  Fe  and  Territory  aforesaid,  at  the  March  term  thereof,  A.  D. 
ISSS^  John  Gorman  recovered  against  the  said  Charles  H.  Merritt, 
with  interest  thereon  from  the  24th  day  of  March,  A.  D.  1863,  until 
paid,  and  $87  62  costs  of  increase,  and  also  the  costs  that  may  accrue  ; 
and  in  default  of  sufficient  goods  and  chattels,  or  lands  and  tenements, 
that  you  arrest  the  body  of  the  said  Charles  H.  Merritt,  and  in  de- 
fault of  the  payment  thereof  confine  him  in  jail  until  released  accord- 
ing to  law.  And  have  you  the  said  moneys  before  our  district  court 
at  tbeir  next  June  term  to  render  account ;  and  have  you  then  and 
there  this  writ. 
Witness  the  Hon.  J.  J.  Davenport,  chief  justice  of  New  Mexico, 
Fl  s  1  ^^^  presiding  judge  of  the  first  judicial  district  court,  and 
^  '    "J     seal  of  said  court,  issued  this  18th  day  of  March,  A.  D.  1854. 

L.  D.  SHEETZ,  Clerk. 

On  the  back  of  said  execution  is  the  following  endorsements,  to 
wit: 
The  plaintiff  orders  a  credit  of  $644  to  be  entered  on  this  execution. 

H.  N.  SMITH, 

Flai'tttiff's  Attorney. 

I  hereby  certify  that  I  have  served  in  the  within  case  four  garnishees 
for  the  plaintiff,  to  wit :  on  J.  A.  Cunningham,  on  Preston  Beck,  jr., 
on  G.  Wethered,  Johnson  &  Co.,  and  on  Miguel  E.  Pino. 
Done  at  Santa  Fe  this  27th  day  of  March,  1854. 

CHARLES  BLUMNER, 

United  States  Marshal. 
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I  hereby  certify  that  I  have  served  the  within  execution,  by  reading 
the  same  to  the  defendant,  who  could  not  pay,  and  no  property  found. 
Done  at  Santa  Fe  this  27th  day  of  March,  1854. 

CHARLES  BLUMNER, 

United  States  Marshal. 

I,  Augustus  De  Marie,  clerk  of  said  court,  do  hereby  certify  that 
the  foregoing  is  a  true  and  correct  copy  of  said  execution  in  the  case 
of  John  Grorman  vs.  C.  H.  Merritt,  now  on  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court  this  14th  day  of  December,  A.  D.  1857. 

A.  DE  MARLE,  Clerk. 


J.  C.  G.  Kennedy  to  John  Grorman. 

Census  Officb,  Washington,  June  28,  1852. 

Sib  :  Referring  to  my  letter  to  you  of  the  16th  inst.,  on  the  subject 
of  your  compensation  as  assistant  marshal,  I  now  herewith  enclose 
you  two  receipts  for  first  and  second  payments,  $603  62  each. 

Should  Mr.  Merritt  not  have  paid  over  to  you,  on  the  receipt  of  this 
letter,  any  portion  of  your  pay,  you  will  please  sign  the  receipts  and 
return  them  to  this  office,  stating  the  fact.  Upon  their  coming  to 
hand  a  draft  will  be  forwarded  to  your  address. 

Under  date  September  3,  1851^  Mr.  Merritt  forwarded  to  this  office 
a  receipt  for  final  payment,  signed  by  you,  and  it  was  at  once  passed 
into  the  treasury  as  a  voucher,  under  the  impression  that  payment 
had  been  made. 

Respectfully,  your  obedient  servant, 

JOS.  0.  G.  KENNEDY, 

Superintendent. 
John  Gorman,  Esq. , 

Assistant  Marshal,  Santa  Fe,  N.  M. 

Tbrritory  op  Nbw  Mexico,  County  of  Santa  Fe  : 

I,  John  Henry  Mink,  a  justice  of  the  peace  in  and  for  this  county  of 
Santa  F6,  do  hereby  certify  that  John  Gbrman  presented  to  me  a  letter 
dated  Census  Office,  Washington,  June  28,  1862,  signed  Jos.  C.  O. 
Kennedy,  superintendent,  and  that  the  within  copy  is  a  true  copy  of 
said  letter. 

Given  under  my  hand,  at  my  office,  precinct  No.  4  in  Santa  F6, 
this  30th  day  of  July,  1853. 

F.  H.  MINK,  J.  P. 
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J.  C.  G.  Kennedy  to  John  Oorman. 

Census  Office,  Washington,  February  4, 1853. 

Sir:  You  will  receive  herewith  a  draft  for  $603  62,  drawn  by 
Selden ,  Withers  &  Co.,  of  this  city,  on  the  Bank  of  Commerce,  New 
Tork,  bein^  amount  of  your  final  payment,  which  Mr.  Merritt,  census 
agent,  admits^  in  his  letter  of  September  1,  1862^  to  be  due  you. 

You  having  forwarded  to  this  office  an  affidavit,  under  date  August 
31, 1852,  to  the  effect  that  you  had  not,  up  to  that  time^  received  any 
portion  of  your  pay  from  Mr,  Merritt,  he  will  be  forthwith  called 
upon  to  report  on  the  matter,  and  you  shall  be  further  advised  upon 
the  receipt  of  his  reply. 
Bespectfully,  &c., 

JOS.  C.  a.  KENNEDY, 

Superintendent. 

John  Gorman,  Esq., 

Asaiatant  Marahaiy  Santa  JTe,  N.  M. 

Tbrritory  of  New  Mexico,  County  of  Santa  Fe : 

I,  John  Henry  Mink,  a  justice  of  the  peace  in  and  for  this  county  of 
Santa  Fl,  do  hereby  certify  that  John  Gorman  presented  to  me  a  letter 
dated  Census  Office,  Washington,  February4,1853,  signed  Jos.  C.  G. 
Kennedy,  Superintendent,  and  that  the  within  copy  is  a  true  copy  of 
said  letter. 

Given  under  my  hand,  at  my  office,  in  precinct  No.  4  in  Santa  F6, 
this  Slst  day  of  July,  1853. 

J.  H.  MINK,  J.  P. 


exhibit  b. 
f7.  S.  Watts  to  Secretary  of  the  Interior. 

Santa  FC,  September  2,  1866. 

Sir  :  Your  letter  of  February  12, 1856,  upon  the  subject  of  the  half 
pay  claimed  by  John  Gorman  for  taking  the  census  of  Rio  Arriba 
county,  New  Mexico,  with  a  copy  of  the  report  of  Mr.  Kelly  and  all 
the  correspondence  in  relation  to  said  claim,  is  now  before  me,  and, 
after  a  careful  consideration  of  it  all,  I  wish  upon  the  part  of  Mr.  Gor- 
man to  submit  to  you  a  few  arguments  in  reply.  If  I  were  not  well 
satisfied,  in  my  own  mind,  that  in  truth  and  in  fact  nothing  has  been 
paid  Mr.  Gorman  but  the  last  half  payment  I  would  not  say  a  word 
in  regard  to  this  matter,  which  has  already  occasioned  the  department 
so  much  trouble. 

The  true  question  in  this  case  is  this :  Has  the  government  herself 
or  by  her  agent,  Merritt,  paid  Gorman  the  amount  due  him  ?  I  think 
it  will  be  found  that  nothing  but  actttal  payment  will  extinguish  the 
liability  of  the  government  to  Gorman  for  his  services.  A  receipt 
without  payment  does  not  extinguish  the  indebtedness,  nor  does  the 
fact  that  Gorman  took  Merritt's  note  for  the  amount  due  him  from  the 
government  extinguish  the  liability  of  the  government  if  the  note  was 
not  paid  by  Merritt.  .  The  government  cannot  pay  its  just  liabilities 
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with  notes  on  faithless  and  insolvent  agents,  such  as  Merritt.  The 
note  of  Merrittin  the  hands  of  Gorman  for  the  amonnt  of  a  debt  from 
the  government  to  Gorman  can  only  be  regarded  as  collateral  security 
for  the  amount  due,  and  if  Gorman  could  collect  it  of  Merritt  the 
liability  of  the  government  was  extinguished,  but  if  Gorman  could 
not  collect  the  amount  of  Merritt  the  liability  of  the  government  to 
pay  Gorman  still  exists ;  and  it  is  due  to  Gorman  that  the  amount 
should  be  paid.  That  the  government  did,  in  fact^  pay  to  Gorman, 
4th  of  February,  1853,  $603  82  by  draft  of  Selden,  Withers  &  Co, 
on  the  Bank  of  Commerce,  New  York,  is  not  denied,  which  amount 
was  for  his  "last  half  pay."  The  only  question,  then,  for  present 
consideration  is  whether  there  is  any  legal  evidence  before  the  depart- 
ment showing  that  the  first  half  pay,  $603  62,  has  been  actually  paid 
to  Gorman  either  by  the  government  or  its  agent^  Merritt.  Inasmuch 
as  the  department  does  not  contend  that  it  paid  Gorman  the  first  half 
pay,  but  paid  it  to  Merritt  to  pay  to  Gorman,  I  will  now  endeavor  to 
satisfy  the  department  that  there  is  no  legal  evidence  before  it  of  pay- 
ment by  Merritt  to  Gorman ;  and,  if  successful  in  so  doing,  I  think 
the  government  will  take  pleasure  in  paying  to  Mr.  Gorman  the  bal- 
ance due  him.  I  do  not  think  the  affiaavit  of  Merritt  or  his  unsworn 
and  contradictory  statements  contained  in  his  various  letters  are  evi- 
dence sufficiently  strong  to  overthrow  the  affidavits  of  Gorman,  Hough- 
ton^ and  Esles  ;  and  other  circumstances  in  support  of  the  statements 
of  Merritt  are  admitted  in  evidence  by  the  department  only  upon  the 
ground  that  his  interest  is  so  balanced  that  he  would  probably  tell  the 
truth.  For  example :  Merritt  has  received  the  money  of  the  United 
States  to  pay  Grorman  ;  if  he  paid  Gorman,  his  liability  to  the  United 
States  is  discharged  ;  if  he  did  not  pay  Gorman,  he  is  still  liable  to 
the  United  States  for  the  money  received  by  him  and  not  paid  over. 
I  will  now  proceed  to  examine  the  statements  of  Merritt  in  regard  to 
the  payment  by  him  to  Gorman.  But  before  doing  so  I  wish  to  remark 
that  on  the  14th  January,  1852,  Merritt  gave  his  note  to  Gorman  at 
one  day,  with  ten  per  cent,  interest,  for  the  sum  of  $1,351  78,  which 
was  before  the  department  was  apprised  of  Merritt's  failure  to  pay 
Gorman,  for  Gorman's  letter  complaining  that  Merritt  had  not  paid 
him  was  not  received  at  the  department  until  the  9th  of  March,  1852, 
and  the  money  to  pay  Gorman  had  been  in  Merritt's  hands  since  the 
3d  of  May,  1851,  neiarly  one  year.  Gorman,  Williams,  and  Blumner, 
having  all  complained  that  Merritt  had  not  paid  them,  the  department 
requested  Merritt,  29th  of  June,  1852,  to  forward  a  '^  full  statement  of 
all  payments  made  to  his  assistants  to  date."  It  will  be  remembered 
that  at  this  time  Merritt  had  given  his  note  to  Gorman,  dated  14th 
January,  1852,  for  $1,351  78,  and  that  $1^207  24  of  the  consideration 
of  that  note  was  for  amount  due  Gorman  from  the  government,  which 
had  been  paid  to  Merritt,  for  if  a  note  of  that  amount  had  been  given 
by  Merritt  to  Gorman  for  any  other  consideration  or  indebtedness, 
Merritt  would  and  could  have  explained  it ;  and  it  is  not  pretended  by 
any  person  that  the  consideration  of  said  note  is  not  as  I  stat^  it ; 
but,  notwithstanding  this  note,  Merritt  writes  to  the  department,  Slst 
August,  1852,  claiming  that  he  had  paid  Gorman  first  half,  $603  62, 
and  had  a  partial  arrangement  to  settle  the  ^ '  second  half. ' '    Next 
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day,  September  1,  1862,  Merritt  writes  the  department  that  he  could 
not  make  the  arrangement  spoken  of  with  Gorman,  and  admits  ^Hhere 
is  due  him  (Gorman)  |603  91,  being  second  half  pay."  Now,  inas- 
much as  Merritt,  in  his  letter  of  Slst  August,  1852,  is  as  silent  as  the 
tomb  as  to  when  and  how  be  paid  Gorman  the  $603  62,  first  half  pay, 
the  department  naturally  concluded  that  Merritt  paid  Gorman  3d  of 
September,  1851,  in  cash,  when  Merritt  sent  on  Gorman's  receipts  for 
the  full  amount  due ;  but  Merritt  knew  better,  and  really  meant  that 
he  had  paid  him  that  amount  with  his  note  dated  14th  January,  1852. 
The  department,  honestly  thinking  that  Merritt  had  really  paid  Gor- 
man in  cash  $603  62,  did  not  send  to  Gorman  the  whole  amount  due 
him,  as  was  promised  by  Hon.  Joseph  C.  G.  Kennedy  in  his  letter 
dated  June  28,  1852,  but  did  send  him  second  half  payment,  $603  62. 
Gorman  still  alleges  that  first  half  payment  has  not  been  made  to 
him.  October  30,  1854,  Merritt  senas  his  affidavit  with  an  account, 
which  does  not  show  anything  except  that  he  ^ave  Gorman  his 
note  for  $1,351  78,  and  that  in  September,  1^52,  he  had  paid  Gor- 
man $603  62.  Now,  by  reference  to  the  letters  of  Merritt  of  August 
31,  1852,  September  1,  1852,  and  his  affidavit  of  October  30, 1854,  it 
will  be  seen  that  the  payment  alluded  to  is  the  note  and  not  money ; 
for  the  next  day  after  swearing  to  this  affidavit,  October  31,  1854, 
Merritt  writes  to  the  department :  ^^The  credit  appears  on  the  execu- 
tion in  1854."  I  now  ask  how  it  was  paid  in  1852?  The  answer  is 
evident.  It  was  paid  in  January,  1852,  by  note.  On  the  31st  of 
March,  1856,  Merritt  again  alleges  payment  and  refers  to  his  letter  of 
latter  part  of  1854,  which  means  his  letter  of  31st  October^  1854,  in 
which  he  claims  the  payment  to  have  been  made  in  1862,  which  brings 
us  back  a&ain  to  payment  by  the  note  of  January,  1852.  After  all 
these  shiftings,  turnings,  dodgings,  and  efforts  to  shield  himself  by 
alleging  payment  in  his  letter  of  29th  September,  1855,  he  concludes 
to  make  a  clean  breast  of  it  and  come  out  with  the  honest  truth,  and 
in  that  letter  he  says  in  substance,  I  paid  Gorman  with  my  note ;  he 
sued  me,  but  has  been  unable  to  collect  anything  from  me,  and  the  note 
was  not  taken  by  him  in  satisfaction  of  the  indebtedness  of  the  United 
States. 

As  appears  by  the  papers  now  before  me,  suit  was  brought  by  Gor- 
man against  Merritt  12th  of  June,  1852,  but  the  judgment  was  not 
renderra  until  March,  1853,  for  $1,475  14.  Now,  it  will  be  seen  that 
the  draft  for  $603  62,  sent  to  Gorman  by  letter  dated  February  4, 
1853,  did  not  arrive  at  Santa  V6  until  the  27th  of  March,  1853,  which 
was  a  few  days  after  the  judgment  was  rendered  against  Merritt. 
How  did  Gorman  then  find  himself?  He  found  himself  with  a  judg- 
ment against  Merritt  for  the  whole  amount  due  him  from  the  United 
States,  and  also  with  a  draft  for  one-half  the  amount,  $603  62,  sent 
to  him  by  the  department.  Might  not  Merritt  then  say  to  Gorman, 
the  government  has  paid  you  $603  62,  for  which  you  have  a  judgment 
against  me;  now,  credit  the  $603  62  on  that  judgment?  This  Mr. 
Gorman,  as  an  honest  man,  could  not  and  did  not  refuse  to  do;  but 
credited  the  amount  in  the  judgment,  which  explains  fully  how  the 
credit  of  $644  was  made.  It  there  was  any  doubt  on  this  point,  it  is 
removed  by  the  letter  of  Mr.  Merritt,  explaining  the  error  that  Mr. 
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WbitiDg  had  fallen  iDto,  for  Merritt  says  ia  his  letter  of  September 
29,  1855:  ^^The  Secretary  is  laboring  under  a  misapprehension  of  the 
facts.     The  $603  62  were,  it  is  true,  included  in  the  note  given  by  me 
to  Gorman,  but  after  suit  were  withdrawn,  by  his  order,  from  the 
amount  of  the  judgment."     In  the  same  letter  he  says  that  he  has 
never  been  able  to  pay  John  Gorman  ^^  any  part  of  the  amount  dne 
him."     This  declaration  was  made  by  Merntt  long  after  the  $644 
was  credited  on  the  judgment,  and  at  as  late  a  date  as  September  29, 
1855,  when  the  credit  was  entered  on  the  judgment,  27th  of  March, 
1864.     Gorman  had  long  before  received  the  last  half  pay.    Now,  if 
Merritt  had  paid  Gorman  in  March,  1864,  $644  in  cash,  is  it  to  be 
believed  that  on  September  29,  1856,  he  would  write  to  tbe  depart- 
ment that  he  had  not  been  able  to  pay  Gorman  anything  ?    The  qoes- 
tion,  however,  as  to  the  payment  of  the  $644  is  fully  explained  by  the 
affidavit  of  Judge  Houghton,  which  was  sent  to  the  department  some 
months  past,  and  since  the  report  of  Mr.  Kelly  was  made  on  this 
aubject.    I  acknowledge  the  correctness  of  the  position  assumed  by 
Mr.  Whiting  in  his  letter  of  30th  May,  1865.     If  C.  Merritt  had 
actually  paid  Gorman  $644  on  the  judgment,  that  amount  should 
have  been  passed  to  the  credit  of  the  United  States  as  a  preferred  cred- 
itor ;  but  I  have  already  proved  by  the  statements  of  Merritt,  the 
affidavit  of  Houghton  and  Strong,  corroborating  circumstance?,  that 
no  such  payment  was  in  fact  made,  and  of  course  the  reasoning  of 
Mr.  Whiting,  however  logical,  must  fail  when  the  facts  upon  which 
it  is  based  are  proved  to  be  unfounded.     The  question  then  presents 
itself  in  this  attitude :  September  29, 1856,  Merritt  admitted  Gk>rman 
had  not  been  paid^  and  the  other  evidence  before  the  department  also 
ahows  that  Merritt  had  not  paid  Gorman  anything.     Now,  what  evi- 
dence has  the  department  since  September  29,  1866,  to  show  payment 
to  Gorman?    There  is  no  evidence  whatever  to  show  payment  to  him, 
and  the  department  is  compelled  to  fall  back  on  the  old  receipts  of 
Gorman,  said  to  have  been  given  by  him  to  Merritt,  September  3, 1861, 
for  all  that  was  due  him.     The  department  now  says,  we  paid  your 
money  to  Merritt,  in  May,  1861.    September,  1861^  you  sent  us  your 
receipt  for  the  whole  amount^  and  if  you  did  not  get  the  money  of 
Merritt,  it  is  not  our  fault,  and  yo\i  must  go  without  it.    I  will  now 
proceed  to  controvert  the  accuracy  of  that  position.     1st.  The  depart- 
ment itself  has  heretofore  repudiated  that  view  of  the  case,  for  long 
after  the  department  had  Gorman's  receipts  for  all  the  pay  due  him, 
upon  Merritt's  admission  that  the  last  half  had  not  been  paid  to  Gror- 
man,  the  department  sent  it  to  him.     Why  did  not  the  department  say 
then  as  the  department  now  says:  We  have  your  receipts  for  all  the 
money  due  you,  and  unless  you  show  the  receipts  are  forgeries,  we 
will  not  pay  you  a  cent  ?    The  department  did  not  do  so,  but  fVilly 
recognized  the  law  to  be  that  if  Gorman  had  not  been  paid,  it  was  the 
duty  of  the  government  to  pay  him,  no  matter  whether  the  govern- 
ment had  his  receipts  or  not.    The  department  not  having  protected 
itself  behind  one  ot  the  receipts  of  3d  September,  1851,  after  Merritt's 
statement  that  the  last  half  had  not  been  paid,  should  be  ashamed 
now  to  attempt  to  protect  itself  behind  the  other  receipt  of  September 
3, 1851,  when  Merritt  admits  and  there  is  abundant  evidence  to  prove 
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that  Merritt  never  did  pay  Gorman  any  part  of  the  amount  dae  him 
for  his  services  in  taking  the  census  of  Bio  Arriba  county.  The  gov- 
ernment should  either  sue  Gorman  and  get  back  the  $603  62  paid,  as 
having  been  wrongfully  paid  him,  or  should  pay  the  remainmg  bal- 
ance yet  due  him .  If  a  receipt  procured  for  the  last  half  payment  (with- 
out a  payment  in  fact  having  been  made)  does  not  discharge  the  indebt- 
edness of  the  United  States,  how  can  a  receipt  for  the  first  half  payment 
so  discharge  said  indebtedness  ?  Having,  as  I  think,  shown  that  the  duty 
of  the  government  to  pay  Gorman  is  entirely  independent  of  the  forgery 
or  genuineness  of  the  receipts  of  September  3, 1851, 1  will  now  endeavor 
to  show  that  the  evidence  before  the  department  '^  shows  clearly  that 
the  said  receipts  are  forgeries."  Gorman  denies  said  receipts  under 
oath  ;  or,  as  a  lawyer  would  say,  pleads  '^  non  est  factum''  under  oath. 
This  plea  puts  upon  the  government  the  burden  of  proof ;  and  before 
the  government  can  claim  protection  behind  the  receipt,  the  govern- 
ment must  prove  that  the  signature  to  the  receipt  is  in  the  handwriting 
of  John  Gorman ;  and  before  the  witness  can  do  that  he  must  w 
sworn^  and  state  that  he  is  acquainted  with  the  handwriting  of  John 
Gorman,  and  that  the  signature  to  that  receipt  is  in  his  handwriting. 
Is  any  such  evidence  as  that  before  the  department  ?  Nothing  of  the 
kind  is  proved ;  Mr.  Kelly,  who  has  never  seen  Mr.  Gorman  write, 
takes  his  signature  to  his  affidavit,  looks  at  it,  examines  it  carefully, 
ponders  and  meditates  over  each  letter,  places  one  signature  over  the 
other,  and  thus,  from  mere  comparison  of  handwriting,  comes  to  the 
conclusion  that  Gorman  has  sworn  falsely,  and  that  the  receipts  were 
signed  by  him.  Such  proof  does  not  fulfil  the  requirements  of  the 
law.  It  has  been  well  settled  by  legal  adjudications  that  mere  com- 
parison of  handwriting  is  not  sufficient  proof  to  establish  the  execution 
of  an  instrument  denied  under  oath.  The  suggestion  that  strength  is 
given  to  the  genuineness  of  the  receipts  from  the  fact  that  authenti- 
cated copies  of  said  receipts  were  sent  to  the  United  States  district 
attorney,  and  no  action  is  known  to  have  been  had  in  relation  to  them, 
is  not  entitled  to  any  weight ;  the  only  object  to  be  effected  by  sending 
copies  of  the  receipts  was  to  indict  Merritt  for  forgery ;  and  to  do  that 
the  original  receipts  should  have  been  sent,  so  that  Gorman  could  state 
to  the  jury,  I  did  not  sign  that  receipt ;  but  how  could  he  state  by 
looking  at  a  copy  that  he  did  not  sign  the  original  ?  The  district  at- 
torney might  as  well  have  asked  and  the  department  sent  a  blank 
sheet  of  paper  as  to  have  sent  copies  of  the  receipts.  No  wonder  ^^  no 
action  is  known  to  have  been  had  in  relation  to  them."    I  will  now 

Eroceed  to  notice  the  only  remaining  point  alluded  to  by  Mr.  Kelly : 
6  says  'Hhat  Gorman  did  accept  the  note  given  him  by  Merritt  in 
lien  of  money,  and  that  he  gave  the  receipt  to  Merritt  for  the  first 
half  payment  in  return  for  what  he  at  the  time  regarded  as  a  valuable 
<»nsideration,  and  so  released  the  United  States. ' '  Now,  Mr.  Merritt,  in 
his  letter  of  September  29,  1855,  which  may  be  regarded  as  his  dying 
declarations  in  regard  to  this  matter,  says :  ^^  The  |603  62  were,  it  is 
true,  included  in  the  note  given  by  me  to  Gorman,  but  after  suit  were 
withdrawn  by  his  order  from  the  amount  of  the  judgment.  No  part  of 
the  balance  of  the  judgment  has  ever  been  satisfied  by  me,  nor  nave  I 
«ver  been  able  to  pay  John  Gorman  any  part  of  the  amount  due.    The 
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other  obligation  I  gave  hitn  for  $603  62,  which  I  understood  has  been 
forwarded  to  Hamilton  Tout,  esq.^  was  given  and  intended  as  evidence 
of  my  indebtedness  to  Gorman,  and  that  I  had  not  been  able  to  pay 
him,  and  was  thus  conditionally  received  by  Gorman,  and  not  in  satis- 
faction of  the  claim."  Here  Merritt  says  expressly  that  Gorman  did 
not  release  the  United  States  when  he  took  his  note.  The  position 
taken  that  the  government  can  pay  its  debts  in  the  notes  of  its  faith- 
less and  insolvent  agents  might  be  very  convenient  for  the  government, 
but  very  unjust  to  its  debtors.  The  conduct  of  Gorman  in  taking  the 
note,  suing  on  it,  and  having  execution  issued,  was  creditable  and 
praiseworthy.  He  found  a  faithless  agent  of  the  government  squan- 
dering funds  put  in  his  hands  to  pay  him ;  he  used  every  diligence 
in  his  power,  to  get  his  money  from  Merritt,  in  order  that  the  govern- 
ment might  not  lose  it,  and  that,  too,  at  his  own  expense  ;  now  the 
government  says  to  him,  because  you  were  fool  enough  to  try  and  get 
the  money  from  Merritt  government  will  not  pay  you  ;  you  must  lose 
it.  Having  now  travelled  over  all  the  material  points  in  the  case,  I 
shall  insist  that  the  following  points  have  been  established  : 

1st.  That  nothing  but  payment  will  extinguish  the  liability  of  the 
United  States  to  Gorman. 

2d.  That  Gorman  has  not  in  fact  received  but  half  his  pay. 

3d.  That  the  receipt  of  Gorman,  if  genuine,  does  not  deprive  him 
of  his  right  to  the  balance  due  if  no  payment  has  in  fact  been  made, 
and  that  the  department  having  applied  rule  to  the  second  half  pay, 
should  also  apply  the  same  rule  to  the  first  half  pay. 

4th.  That  there  is  no  sufficient  evidence  before  the  department  of 
the  genuineness  of  the  receipts  of  September  3,  1861. 

If  these  positions  be  true,  the  inference  is  irresistible  that  the  gov- 
ernment should  forward  to  Mr.  Gorman  a  draft  to  my  care  for  $603  62 
yet  unpaid,  with  directions  to  deliver  it  to  Gorman  upon  his  trans- 
ferring to  the  United  States  |603  62  of  the  amount  of  the  judgment 
Gorman  has  against  Merritt  or  his  securities.  It  is  more  equitable  and 
just  that  the  government  should  pay  the  amount  twice  than  that 
Gorman,  who  rendered  the  services,  should  lose  it. 

Tours,  respectfully, 

JOHN  P.  WATTS, 
Attorney  for  John,  Gorman. 


EXHIBIT  A. 

« 

REPORT  OF  MOSES  KSLLT, 


Report  upon  the  claim  of  John  Gorman^  (uaistant  marshal  for  taking  the 

seventh  oensw  in  New  Mexico. 

Department  of  the  Interior,  February  11, 1856. 

My  attention  has  been  lately  called  to  the  case  of  John  (}orman, 
who  claims  that  he  has  never  been  paid  a  certain  sum  due  him  for 
services  rendered  as  assistant  marshal  for  taking  the  census  of  a  portion 
of  New  Mexico. 
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As  this  case  has  undergone  repeated  examinations  by  the  depart- 
ment, and  been  the  subject  of  several  reports  and  no  little  correspond- 
ence, the  papers  relating  to  it  have  become  quite  numerous,  and 
rendered  it  somewhat  difficult  to  arrive  at  a  satisfactory  conclusion 
respecting  it. 

In  considering  it,  therefore,  at  the  present  time,  it  is  proposed  to 
take  it  up  from  the  commencement,  and  treat  it  as  if  it  were  now,  for 
the  first  time,  before  the  department. 

Mr.  Gorman,  it  appears,  was  employed  by  the  marshal  of  Uew 
Mexico,  (C.  H.  Merritt,)  under  the  act  of  23d  May,  1850,  to  take  the 
census  of  Bio  Ariba  county,  New  Mexico,  and  was  entitled  by  said 
act  to  receive  therefor  $603  62. 

His  account  was  made  out  accordingly  by  the  Census  office^  and  duly 
certified  for  payment  on  the  18th  April,  1851. 

Mr.  Merritt,  (the  marshal,)  being  then  in  Washington,  the  account 
was  placed  in  his  hands,  with  money  to  pay  it,  and  with  directions  to 
turn  over  the  same  to  Mr.  Q-orman^  obtain  his  receipt  therefor,  and 
return  it  to  the  Census  office. — (See  copy  1,  annexed.) 

Mr.  Gorman's  compensation  was  increased  100  per  cent,  under  the 
act  of  30th  August,  1850,  by  which  he  was  entitled  to  an  additional 
allowance  of  |603  62.  These  two  sums  were  treated  as  separate  and 
distinct  payments,  and  distinguished^  the  former  as  '^  the  first  half 
payment,"  and  the  latter  as  the  ^^  second  and  last  payment.''  Gor* 
man's  account  for  ^^  the  second  and  last  payment"  was  made  up,  and 
certified  by  the  Census  office^  on  the  3d  May,  1851,  and  the  money 
placed  in  Merritt's  hands  to  pay  it,  as  was  done  with  reference  to  the 
first  half,  and  with  similar  instructions. — (See  copy  2,  annexed.) 

On  ^3d  SeptenAeVy  1851,  Merritt  endosed  to  the  Census  office  from 
Scmia  Fe^  New  Mextoo^  both  of  these  accounts,  with  Gorman's  siena- 
tnre  to  each  of  them.  TJuxtfor  "  the  first  half  payment"  was  receipted 
infuUj  and  was  a  complete  and  perfect  voucher  in  favor  of  the  disburs- 
ing agent ;  that  for  ^^  the  second  and  last  payment"  was  receipted  in 
Uanky  but  as  the  money  to  pay  it  had  been  sent  out  through  Merritt, 
and  as  Gforman  was  presumed  not  to  have  affixed  his  signature  to  it 
without  being  paid,  the  blank  was  filled  up  in  the  Census  office  with 
the  amount  named  in  the  body  of  the  account,  and  credit  given  the 
disbursing  agent  accordingly. — (See  copies  3  and  4,  annexed.) 

After  having  carefully  compared  the  signatures  to  these  receipts 
with  the  signature  of  Gorman  to  an  affidavit  made  by  him  on  the  2l8t 
October,  1854,  duly  authenticated  under  seal  of  court,  I  have  no  hesi- 
tation in  expressing  the  conviction  that  they  are  genuine,  although 
Mr.  Gtorman  appears  to  have  forgotten  that  he  ever  gave  any  other  re- 
ceipts than  those  which  he  himself  subsequently  sent  directly  to  the 
Superintendent  of  the  Census. 

If  these  receipts  are  ff^nuine,  it  is  respectfally  submitted  that,  in 
giving  them,  Gorman  r^eased  the  United  States  from  all  indebtedness 
on  that  account.  The  department  had  sent  him  the  money  through 
Merritt,  and  he  had  acknowledged  the  receipt  of  it.  The  case  was 
doaed. 

The  case  was  afterwards  reopened  as  follows :  (}orman  wrote  to  the 
Cenaus  office  that  he  had  not  been  paid ;  to  which  the  Superintendent 
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replied  tliat  the  money  had  been  sent  him  as  hereinbefore  stated,  and 
tbiat  the  office  held  his  receipts  for  it  and  regarded  his  account  as 
^^  balanced  and  dosed  f  but  that,  notwithstanding  all  this,  if  he  could 
establish  the  fact  of  his  not  having  actually  been  paid  by  Merritt,  his 
account  would  be  reopened  and  paid  by  the  department. — (See  copies 
5,  6,  7,  and  8,  annexed.) 

At  the  same  time  Merritt  was  notified  of  the  allegations  made  by 
Gorman  and  called  upon  for  an  explanation  as  to  their  meaning. — 
(See  copies  9,  10,  11,  and  12,  hereto  appended.) 

He  responded  on  the  31st  August  and  1st  September,  1852,  and 
admitted  that  he  had  only  paid  ''  the  first  half  payment,"  whereupon 
the  remiiining  half  was  sent  to  Gorman  by  the  Census  office,  under 
date  of  4th  February,  1853,  and  the  fact  reported  to  your  predecessor 
four  days  thereafter. — (See  copies  13,  14,  15,  and  16.) 

Gorman  acknowledged  the  receipt  of  said  remittance  by  letter  dated 
27th  March,  1863  ;  renewed  his  allegation  that  he  had  not  been  paid 
'^  the  first  half  payment"  by  Merritt,  and  complained  that  it  had  not 
been  sent  him  by  the  department. — (See  copy  17,  annexed.) 

Merritt,  on  the  other  hand,  constantly  averred  that  '^  the  first  half 
payment' '  had  been  made ;  in  view  of  which,  and  because  the  claim 
to  the  contrary  only  rested  upon  the  mere  statement  of  the  claimant, 
further  action  in  the  premises  was  suspended  until  the  30th  May  last, 
when  the  whole  case  was  reviewed  by  the  department,  and  a  decision 
made  that  Gorman's  claim  against  the  United  States  must  be  con- 
fiidered  as  closed.  That  decision  was  made  by  Mr.  Whiting,  as  Acting 
Secretary,  and  from  it  Gorman  now  appeals  to  you.  In  support  of  his 
claim  he  has  sent  on  additional  papers,  and  it  is  now  thus  supported : 

1st.  By  the  affidavit  of  J.  Houghton,  dated  21st  October,  1854,  that 
the  Superintendent  of  the  Census  had  informed  him  in  person,  on  the 
3d  August,  1852,  '^  that  no  receipts  had  been  filed  against  said  (Gor- 
man, nor  did  it  appear  from  the  records  of  the  office  that  any  money 
had  been  paid  to  him  in  compensation  of  services,  though  the  whole 
amount  due  said  Gorman  had  been  entrusted  to  the  hands  of  Charles 
H.  Merritt  for  the  purpose  of  paying  his  deputies,  said  Merritt  being 
marshal  for  the  district  of  New  Mexico ;  but  said  Merritt  having  failed 
to  pay  said  Deputy  Marshal  Gorman,  the  Secretary  of  the  Interior  had 
decided  to  pay  directly  from  the  Census  department  the  whole  amount 
due,  which  was  conceded  to  be  twelve  hundred  and  seven  dollars  and 
twenty-four  cents  ;  and  said  Superintendent  further  states  that  upon 
the  receipt  of  duplicate  receipts  from  said  Gorman  he  would  forward 
to  him  a  draft  for  said  amount  of  twelve  hundred  and  seven  dollars 
and  twenty-four  cents. ' ' 

2d.  By  the  affidavit  of  George  H.  Estes,  of  same  date,  that  Gorman 
''  did  receive,  in  the  month  of  August,  A.  D.  1852,  one  receipt,  for 
his  first  half-pay,  for  six  hundred  and  three  dollars  and  sixty-two 
cents ;  and  also,  at  the  same  time,  one  for  a  similar  amount  for  his 
final  pay ;  and  that,  accompanying  the  said  receipts^  he  received  a 
letter  from  J.  C  G.  Kennedy,  Superintendent  of  the  Seventh  Census, 
at  Washington  City,  stating  that  inasmuch  as  Charles  H.  Merritt, 
United  States  marshal,  had  not  paid  him,  he  should  sign  the  receipts 
and  forward  them  to  his  office,  and  that  he  would  send  him  a  draft  for 
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the  money,  and  the  government  wonld  look  to  the  said  Merritt  and 
his  securities  for  the  reimbursement  of  the  money  ;  and  that  the  said 
Gorman  did,  in  compliance  with  the  request  of  said  letter,  in  my 
presence  sign  the  two  said  receipts,  and  mailed  them  in  the  post  office 
herCj  sealed  in  a  good  envelope  and  directed  to  said  Kennedy,  super- 
intendent as  aforesaid." 

3d.  By  his  own  affidavit,  of  same  date,  '^  that  he  has  never  received 
from  Charles  H.  Merritt,  United  States  marshal,  any  pay  or  sum  of 
money  whatever  for  his  services  as  deputy  or  assistant  marshal  as 
aforesaid,  nor  has  he  signed  any  receipts  except  those  referred  to  in 
the  accompanying  affidavits  of  George  H.  Estes,  nor  has  he  ever 
authorized  or  appointed  any  person  to  receive  pay  for  him  as  assistant 
marshal  as  aforesaid." 

4th.  By  the  admission  of  Merritt  himself,  under  date  of  29th  Sep- 
tember last,  that  he  had  not,  in  fact,  paid  Gorman  ''the  first  half 
payment"  in  money,  but  that  the  amount  of  it  had  been  included  in 
a  certain  note  given  by  him  to  Gorman  in  the  settlement  of  an  open 
account  between  them,  and  that  no  part  of  said  note  had  been  paid. — 
(See  copies  18,  19,  20,  and  21,  annexed.) 

As  respects  the  first  affidavit,  it  is  quite  evident  Judge  Houghton 
misapprehended  the  intentions  of  the  Superintendent  of  the  Census, 
for  the  records  abundantly  show  that  the  promised  remittance  was  not 
to  depend  upon  the  mere  return  of  receipts  by  Gorman,  but  upon  his 
showing  that  the  money  had  not  already  been  paid  him.  Such  evi- 
dence was  furnished  as  to  the  last  half  paymefnt  only,  and  consequently 
only  that  portion  was  remitted. 

Another  material  error  appears  in  this  affidavit,  as  follows :  The 
Superintendent  of  the  Census  had  tOritten  three  times  to  Mr.  Gorman, 
(on  the  9th  March  and  16th  and  28th  June,  1852,)  informing  him 
that  his  receipts  for  both  payments  were  here,  and  in  one  letter  saying 
that  his  account  ^^tvas  balanced  and  dosed'*  upon  those  receipts. — (See 
copies  6,  6,  and  8.)  I  cannot  conceive,  therefore,  how  he  could  have 
told  Mr.  Houghton  on  the  3d  Augusty  1862,  '<  that  no  receipts  had 
been  filed  against  said  Gorman/'  with  the  record  of  these  letters  before 
him.  Mr.  Houghton  must,  then,  have  misunderstood  him  upon  thia 
point  also. 

The  second  affidavit  is  only  important  as  explanatory  of  the  third,. 
which  (third  affidavit)  canTiot  he  true  unless  the  signatures  to  the  receipts: 
forwarded  by  Merritt  in  September j  1851,  are  forgeries.  Those  signa- 
tures^ however,  upon  careful  comparison  with  that  appended  to  this 
very  affidavit,  appear  to  be  genuine,  and  the  belief  that  they  are  so  is 
strengthened  by  the  fact  that  although  in  September,  1852,  authenti- 
cated copies  of  the  receipts  were  sent  to  the  district  attorney  of  New 
Mexico,  at  his  request  and  for  the  use  of  the  grand  jury,  no  action  is 
known  to  have  been  had  in  relation  to  them. — (See  copies  22  and  23, 
herewith.) 

And  finally,  the  admission  of  Merritt,  upon  which  so  much  stress  is 
laid  by  Gorman,  and  which  he  endorses  by  using  it,  instead  of 
strengthening  the  claim,  proves  too  muchj  for  it  establishes  the  ikct. 
that  Gorman  did  accept  the  note  given  him  by  Merritt  in  lieu  of  money^ 
and  that  he  gave  the  receipt  to  Merritt  ^'  for  the  first  half  payment"* 
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in  peturn  for  wliat  he  at  the  time  regarded  as  a  valuable  consideratioD^ 
and  80  released  the  United  States. 

Subsequently  he  appears  to  have  distrusted  Merritt^  and  looked  to 
the  department  here  for  payment. 

But,  even  while  doing  this^  he  cqntinued  to  hold  Merritt  to  his  own 
personal  responsibility  in  the  matter,  and  brought  suit  against  him 
for  (he  full  amount  of  the  note,  and  obtained  judgment  against  him  there- 
for  in  the  United  States  district  court  for  the  first  judicial  district  of 
New  Mexico,  at  the  March  term  of  said  court. 

The  note  given  by  Merritt  was  for  $1,351  78,  and  judgment  was 
rendered  for  the  entire  principal,  with  interest  and  costs  of  suit, 
amounting  in  all  to  $1,575  14. 

It  further  appears  that  '^  execution  was  issued  on  said  judgment 
for  said  amount ;  and  afterwards,  at  the  June  term,  1854,  of  said 
court,  the  marshal  returned  said  execution  with  the  following  indorse- 
ment, to  wit :  ^  The  plaintiff  orders  a  credit  of  six  hundred  and  forty- 
four  dollars  to  be  entered  on  this  execution. 

^'^H.  N.  SUITE,  Flaintif  8  Attorney.' 

"  I  hereby  certify  that  I  have  served  in  the  within  case  four  gar- 
nishees for  the  plaintiffs,  to  wit :  On  F.  A.  Cunningham,  on  Preston 
Beck,  jr.,  on  J.  Wetbered,  Johnson  &  Co.,  and  on  Miguel  E.  Pino. 

<'  Done  at  Santa  Fe  this  27th  day  of  March,  1854. 

''  CHARLES  BLUMNER,  U.  8.  Marshall 

(See  copy  24^  annexed.) 

In  view  of  these  facts  the  Acting  Secretary  of  the  Interior,  on  the 
30th  May  last,  decided  as  follows  : 

^^  The  department  is  of  the  opinion  that  the  indebtedness  of  the 
United  States  has  been  merged  by  Gorman  into  that  of  Merritt,  and 
regards  the  payment  of  $644  on  the  judgment  as  made  on  behalf  of 
the  United  States  as  a  preferred  creditor.  The  present  claim  is  there- 
fore rejected." — (See  copy  25.) 

Gorman  meets  this  objection^  to  the  claim  with  the  following  state- 
ment from  Merritt,  dated  29th  September  last : 

^^  In  that  letter  (that  of  May  30,  1855,)  the  Secretary  is  laboring 
under  misapprehension  of  the  facts.  The  $603  62  were,  it  is  true, 
included  in  the  note  given  by  me  to  Gorman,  but,  after  suit,  were 
withdrawn  by  his  order  from  the  amount  of  the  judgment.  No  part 
of  the  balance  of  that  judgment  has  ever  been  satisfied  by  me,  nor 
have  I  ever  been  able  to  pay  John  Gorman  any  part  of  the  amount 
due  him." 

In  other  words,  the  credit  was  not  endorsed  upon  the  judgment  in 
consequence  of  any  payment  having  been  made  to  Gorman  by  Merritt, 
but  by  withdrawing  from  the  judgment  so  much  of  the  note  as  in- 
cluded '*  the  first  half  payment." 

The  effect  of  this,  if  sanctioned  by  the  department,  would  be  to  sub- 
stitute the  United  States  for  Merritt  to  that  extent,  and  so  allow  Gor- 
man to  look  to  the  former  instead  of  the  latter  ibr  payment.  This 
would  doubtless  be  a  very  good  arrangement  for  Mr.  Gorman^  ainoe 
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the  prospect  of  collecting  the  money  from  Merritt  is  now  so  unprom- 
ising ;  but  inasmuch  as,  instead  of  demanding  and  receiving  the 
money  before  giving  his  receipt,  he  seems  himself  to  have  constituted 
Merritt  his  banker^  and  to  have  preferred  the  mode  of  settlement 
offered  him  by  Merritt,  who  makes  oath,  under  date  of  October  30, 
1864,  "  that  on  his  arrival  here  (in  Santa  F6)  in  the  month  of  July, 
1852,  [1851  must,  it  is  presumed,  be  intended,  as  the  census  clerk 
states  that  Merritt  has  not  be^n  here  since  May^  1851,]  he  preferred 
to  said  Gorman  the  said  sum  of  six  hundred  and  three  dollars  and 
sixty-two  cents,  his  compensation  for  taking  the  census  in  the  county 
of  Ariba,  as  assistant  marshal  as  aforesaid,  and  that  the  said  Gorman 
requested  him,  the  said  Merritt,  to  retain  the  said  money  on  deposit, 
as  he  had  other  moneys  on  deposit  belonging  to  him,  the  said  Gor- 
man,''  (see  copy  24,  annexed,)  it  is  respectfully  submitted  whether 
the  department  has  any  authority  to  assent  to  it. 

If  not,  the  decision  heretofore  made,  it  seems  to  me,  must  be  re- 
garded as  final  and  conclusive,  unless  it  can  be  clearly  shown  that 
the  signatures  to  the  receipts  furnished  by  Merritt  in  September,  1851, 
are  forgeries.  A  copy  of  that  decision  is  hereto  appended,  marked 
No.  25. 

All  which  is  respectfully  submitted. 

MOSES  KELLY,  Diaburaing  Clerk. 

Hon.  B.  M.  McClelland, 

Secretary  of  (he  Interior. 


No.  1. 

Census  Opficb,  Washington,  AprU  18, 1851. 

Sir  :  The  following  payments  are  this  day  made  to  you  for  account 
of  assistant  marshals,  viz: 

To  John  B.  Tullis,  in  full  for  his  account  as  rendered, 

and  upon  your  holding  his  power $2,002  12 

To  James  M.  Giddings,  same  as  above. 894  91 


Also  the  first  half  payments  for  the  following 
assistants,  whose  receipt  for  the  same,  signed  by 
them  respectively,  you  will  obtain  and  mail  to 
this  office. 

John  Gorman,  Bio  Ariba  county $603  62 

Charles  Williams,  Taos  county 601  26 

James  0.  Bobinson,  San  Miguel  county 331  47 

Charles  Blumner,  Santa  Fe  county 297  42 


2,897  03 


1,833  77 


Aggregate  amount • ^  4,730  80 
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The  blank  receipt  for  second  payments  to  the  four  assistants  above 
named,  and  which  you  will  receiye  herewith,  you  will  please  have 
signed  without  filling  up  the  amount,  and  mail  to  this  office,  and  ike 
amounts  found  to  be  due  to  them  respectively  will  be  forwarded  to 
them  through  your  care. 

Your  personal  receipt  for  the  amount  of  the  first  half  pay,  made 
those  assistants,  will  be  held  until  the  receipts  therefor  signed  by  the 
assistants  themselves  reach  here,  when  it  will  be  sent  to  you  or  destroyed 
at  your  option. 

BespectfiiUy,  &c.,  &c., 

J.  C.  a.  KENNEDY. 
C.  H.  Mklbitt,  Esq., 

U.  S.  Marshal,  Territory  of  New  Mexico,  Waehingtcn,  D.  C. 


No  2. 

Cbfscs  Office,  WAsmNaxoN,  May  3,  1861. 

Sib  :  You  will  pay  to  the  following  assistant  marshals  the  amounts 
specified  in  full  for  their  services,  respectively,  and  transmit  their 
receipts  to  this  office,  the  sum  of  eighteen  hundred  and  thirty-three 
dollars  and  seventy-seven  cents  having  been  turned  over  to  you  for 
the  special  purpose  this  day. 

John  Gorman,  Bio  Ariba  county $603  62 

Charles  Williams,  Taos  county 601  26 

J.  0.  Bobinson,  San  Miguel  county 331  47 

Charles  Blumner,  Santa  F6  county 297  42 

1,833  77 


I  am,  sir,  respectfully,  yours, 

J.  C.  G.  KENNEDY, 
Superintendent  Seventh  Oenaua. 
C.  H.  Merbiti,  Ero.^ 

Marshal  ana  Disbursing  Agent  Territory  of  New  Mexico. 


No.  3. 

Census  Office,  Department  of  the  Interior, 

April  18,  1851. 

Sir  :  Mr.  John  Gorman,  the  assistant  for  the  subdivision  of  Bio 
Ariba  county,  district  of  New  Mexico,  having  made  his  returns  to  the 
marshal  of  said  district,  and  the  same  having  been  received  at  this 
office,  with  the  proper  certificate  of  said  marshal  thereto  annexed, 
^nd  it  appearing  that  the  said  John  Gorman  is  ultimately  entitled  to 
receive  twelve  hundred  and  seven  dollars  and  twenty-four  cents,  should 
his  returns,  on  examination,  be  found  conformable  to  the  act  of  May 
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23, 1850.  Yoa  will  pay  to  the  assistant  six  handred  and  three  dol* 
Ibis  and  sixtj-two  oentis,  (being  the  one-half  of  said  fall  amount,) 
according  to  the  2l8t  section  of  the  act  aforesaid,  the  same  having 
been  approred  by  the  Secretary  of  the  Interior. 

J.  C.  G.  KENNEDY, 
Superintendent  Seventh  Census. 
B.  H.  WiLUAHSOK,  Esq., 

Diabureing  Agent  of  Cenaua  Fund. 

$603  62.    Draw  check  to  order  of  C.  H.  Merritt. 

Aeiba  Couirrr,  District  of  New  Meadoo. 

Beceived  of  B.  H.  Williamson,  esq. ,  disbursing^  agent  of  the  seventh 
census  fund,  six  hundred  and  three  dollars  and  sixty-two  cents^  being 
the  first  half  payment  of  the  amount  due  me  as  assistant  marshal. 

JOHN  GOBMAN, 

Assistant  Marshal. 
|603  62.     Have  this  signed. 


No.  4. 

District  of  New  Mexico ,  subdivision  of  Bio  Ariba  County. 

Cbztsus  Office,  DsPARXMEifT  of  the  iKXEaroB, 

May  9,  1861. 

The  returns  of  John  Gorman,  the  assistant  for  the  subdivision  of 
Bio  Ariba  county,  district  of  New  Mexico,  having  been  received  at  this 
office,  carefully  examined  and  found  to  have  been  executed  in  a  satis- 
factory manner,  he  is  entitled  to  receive  additional,  under  21st  section 
of  the  act  of  23d  May,  1850,  six  hundred  and  three  ^^^^  dollars,  it 
being  the  second  and  last  payment  to  him  under  the  said  act. 

Ton  vrill  therefore  pay  the  amount  to  the  said  assistant. 

JOS.  C.  G.  KENNEDY, 
Superintendent  Seventh  Census. 
B.  H.  WiLUAJisoN,  Esq., 
Disbursing  Agent^  Census  Fund. 

District  of  186  . 

Beoeived  of  disbursing  agent  of  the  seventh  census, 

dollars^  it  being,  with  the  amount  heretofore  received,  full  payment 
for  services  rendered  as  assistant  marshal  under  the  act  of  23d  May, 
1850. 

JOHN  GOBMAN, 

Assistant  Marshal. 


$603  ^jfa 
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No.  5. 

Census  Office^  WASHmeTON,  March  9, 1852. 

Sib  :  I  have  just  received  your  letter  of  the  Slst  January,  having 
relation  to  yonr  compensation  for  services  as  assistant  marshal  in  taking 
the  census  of  New  Mexico,  and  in  reply  would  inform  you  that  when 
Mr.  Merritt  was  here  in  April  last  funds  were  placed  in  his  hands  to 
pay  all  his  assistants;  and  as  he  returned  to  ibis  office,  under  date 
Beptember  3d,  your  receipt  (signed  by  you)  for  final  payment,  it  was 
presumed  that  he  had  paid  you  in  full.  I  regret  very  much  to  learn 
that  this  had  not  been  done,  and  will  at  once  write  to  the  agent,  Mr. 
Merritt,  in  relation  to  the  matter.  You  will  see  that  no  blame  attaches 
to  this  office,  and  that  to  its  action  the  delay  is  not  attributable.  The 
money  was  placed  in  the  handjB  of  Mr.'Merritt,  to  facilita;te  the  settle- 
ment of  the  claims  of  his  assistants,  and  those  whom  he  has  paid  re- 
ceived their  money  much  earlier  than  they  could  have  done  had  it 
been  sent  by  mail,  and  the  dangers,  as  well  as  the  delays  of  mail-car- 
riage to  New  Mexico,  were  in  this  way  avoided. 

The  whole  amount  of  your  claim  as  rendered  and  paid  is  1 1,207  iVV* 
Tour  account  is  balanced  and  closed. 

Very  respectfully,  your  obedieAt  servant, 

JOS.  0.  G.  KENNEDY, 
SuperifUendeni  Seventh  Census, 

JoHK  Gorman,  Esq., 
Assistant  Marshal,  Santa  jPe,  New  Mexico. 


No.  6. 

Census  Office, 
Washington^  June  16,  1852. 

Sib  :  Your  letter  of  the  Ist  May  was  received  this  morning.  In  my 
letter  of  the  9th  March  I  informed  you  that  Mr.  Merritt,  when  here  in 
April,  1851,  was  appointed  assisting  disbursing  a^ent,  to  pay  his 
assistants ;  that  sufficient  funds  had  l^en  placed  in  his  hands  to  liqui- 
date all  their  claims ;  that  he  returned  your  receipt  for  second  pay- 
ment, under  date  September  3,  1851 ;  and  that  your  account  was 
balanced  and  closed.  I  have  now,  therefore,  only  to  state  that  your 
request  that  the  department  will  send  you  the  amount  of  your  com- 
pensation cannot  be  complied  with  at  this  time ;  you  will,  however, 
eventually  receive  your  pay.  The  department  will  investigate  the 
matter  with  the  least  possible  delay,  and  communicate  further  with 
you  upon  the  subject. 

Very  respectfully,  your  obedient  servant, 

JOS.  0.  G.  KENNEDY, 

Superintendent  Seventh  Census. 
John  Gorman, 

Santa  Fe^  New  Mexico. 
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No,  7. 


Census  Office, 
Washington^  June  25,  1852. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  communi- 
cation of  yesterdaj,  having  relation  to  the  compensation  of  John  Gor- 
man, esq.,  who  acted  as  assistant  marshal  in  taking  the  census  of  New 
Mexico,  and  in  reply  would  inform  you  that  when  here  in  May,  1851, 
Mr.  C.  H.  Merritt,  census  agent  for  New  Mexico,  was  appointed  assist- 
ant disbursing  agent  to  pay  the  accounts 'of  his  aids,  and  funds  su& 
ficient  to  pay  all  were  placed  in  his  hands.  This  course  was  adopted 
to  facilitate  payment  of  the  claims  and  to  avoid  the  dangers  and  delay 
of  mail  carriage.  The  department  presumed,  until  informed  to  the 
contrary  by  Mr.  Qorman,  under  date  January  31,  1852,  that  Mr. 
Merritt  had  paid  all  his  assistants.  Mr.  Gorman's  letter  was  received 
on  the  9th  March,  and  the  same  day  he  was  informed  that  the  sum  of 
$1,207  24,  the  amount  of  his  compensation,  had  been  placed  in  the 
hands  of  Mr.  Merritt,  who  was  authorized  and  instructed  to  settle  the 
claim.  Under  date  May  1,  Mr.  Gorman  acknowledged  the  receipt  of 
my  letter,  and  complained  that  Mr.  Merritt  had  never  paid  him  any 
portion  of  his  compensation  ;  but  that  he  (Merritt)  admitted  that  the 
full  amount  had  been  placed  in  his  hands  by  the  department.  This 
letter  was  received  on  the  16th  June  instant,  and  in  answer  thereto 
Mr.  Gorman  was  informed  that  the  department  could  not  now  pay  him, 
but  that  he  would  eventuaUy  receive  his  compensation.  To  effect  this 
immediate  arrangements  will  be  made.  Mr.  Merritt  has  been  written 
to  in  relation  to  the  delinquency,  and  urged  to  discharge,  according  to 
his  instructions,  the  claims  of  his  assistants.  He  has  failed  to  do  so, 
and  this  office  will  see  the  demands  of  all  legal  claimants  settled  im- 
mediately. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOS.  C.  G.  KENNEDY, 

Stiperiniendent  Seventh  Census, 

Hon.  John  G.  Miller, 

Himse  of  BepreseiUatives. 


No.  8. 

Census  Office, 
Washington,  June  28,  1852. 

Sib  :  Referring  to  my  letter  to  you  of  the  16th  instant,  on  the  su1>- 
ject  of  your  compensation  as  assistant  marshal,  I  now  herewith  enclose 
yon  two  receipts  for  first  and  second  payments,  |603  62  each. 

Should  Mr.  Merritt  not  have  paid  over  to  you  on  the  receipt  of  thin 
letter  any  portion  of  your  pay,  you  will  please  sign  the  receipts  and 
return  them  to  this  office,  stating  the  fact«  Upon  their  coming  to  hand^ 
a  draft  will  be  forwarded  to  your  address. 
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Under  date  3d  September,  1861 ,  Mr.  Merritt  forwarded  to  this  office 
a  receipt  for  Jinal  payment,  signed  hj  70a,  and  it  was  at  once  passed 
into  the  Treasury  as  a  voucher,  under  the  impression  that  payment 
had  been  made. 

BespectfuUy,  your  obedient  senrant, 

JOS.  C.  G.  KENNEDY, 

SuperintendeiU. 
John  Goriian^  Esq., 

AsaiatatU  Marshal^  Santa  Fe,  New  Mexico. 


No.  9. 

Census  Officb, 
Waahingtafij  Mardi  9,  1852. 

Sib  :  Enclosed  herewith  is  a  copy  of  a  letter  from  Mr.  John  €k>rman, 
your  assistant,  received  this  day. 

Mr.  Gorman  complains  to  the  department  that  you  have  paid  him 
no  portion  of  the  amount — $1,207  24 — placed  in  your  hands  in  April 
last  to  pay  him  for  his  services  as  assistant  marshal. 

I  have  informed  him  of  the  action  taken  by  the  department,  and 
trust  that  you  will  discharge  the  claim  without  further  delay,  or  make 
aatisfactory  explanation. 

Very  respectfully,  your  obedient  servant, 

JOS.  C.  a  KENNEDY. 
Chas.  H.  Msbbiit^ 

U.  S.  Cenaua  Agent,  Santa  Fe,  New  Mexico. 


No.  10. 

Census  Office,  Washington,  AprU  S,  1852. 

Sib  :  I  have  just  received  a  letter  from  Charles  Blumner,  (a  copy  of 
which  I  send  you  herewith,)  who  complains  that  you  have  not  paid 
over  to  him  the  second  and  final  portion  of  his  compensation  for  ser- 
vices as  assistant  marshal  in  taking  the  census  of  the  county  of  Santa 
Ffi,  in  your  district. 

Under  date  of  September  3, 1851,  you  sent  to  this  office  Mr.  Blum- 
ner's  receipt  for  the  second  half  of  his  comi>ensation,  and  it  was  pre- 
sumed by  the  department  that  you  had  paid  him  the  amount.  His 
account  is  balanced  and  closed. 

You  will  give  the  matter  your  immediate  attention,  and  satisfy  the 
claim  of  Mr.  Blumner,  if  it  be  not  already  paid.  I  would  be  glad  to 
Jhear  from  you  in  relation  to  this,  and  the  case  of  John  G-orman,  about 
which  I  wrote  you  March  9,  1852. 

Very  respectfully,  your  obedient  servant, 

J.  C.  G.  KENNEDY, 
Superintendent  Seventh  Census. 

Charles  H.  Mebriti,  Esq., 

Census  Agent,  Santa  Fe,  New  Mexico. 
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No.  11. 

Census  Office,  Washington,  May  6^  1852. 

8m :  I  am  in  receipt  of  a  letter  from  your  assistant,  Charles  Wil- 
liams, (a  copy  of  which  is  herewith  enclosed,)  informing  the  depart- 
ment that  he  has  never  received  from  you  the  second  half  of  his  com- 
pensation. Letters  of  the  same  import  have  heen  received  from  John 
Qorman  and  Charles  Blumner,  copies  of  which  have  been  Aent  to  yon. 
I  would  again  direct  your  attention  to  this  matter,  and  trust  that 
the  claims  of  your  assistants  will  be  paid  without  further  delay. 
Please  let  me  hear  from  you  on  the  subject. 

Very  respectfully,  your  obedient  servant, 

J.  0.  G.  KENNEDY. 
Charles  H.  Mebriti,  Esq., 

Cefi6ua  Agent y  Santa  Fe^  New  Mexico. 


No.  12, 

Census  Office,  Washington,  June  29, 1852. 

Sir  :  I  am  in  receipt  of  yours  of  the  31st  of  April,  in  reply  to  a  letter 
from  this  office  of  the  9th  of  March  last,  in  reterence  to  payments  to 
your  assistants. 

You  will  please,  on  receipt  hereof^  to  forward  a  full  statement  of  all 

Sayments  made  to  your  assistants  to  date,  inasmuch  as  I  have  this 
ay  addressed  Messrs  G-orman,  WiUiamaj  and  Blumner^  on  the  subject 
of  their  claims,  enclosing  to  the  first  mentioned,  for  signature,  first 
and  second  receipts,  fo  Mr.  Williams  a  final  receipt,  and  to  Mr. 
Blumner  one  for  the  first  half,  promising  on  their  return  to  forward 
drafts  for  the  same,  if  the  money  should  not  have  been  paid  over  by 
you. 

In  yours  of  the  30th  of  April  you  allege  that  Gorman  has  received 
one  half.     Be  explicit  on  this  point. 

Your  particular  attention  is  also  called  to  the  letter  from  this  office 
of  the  30th  of  December,  1851,  directing  the  return  of  the  amount 
placed  in  your  hands  for  the  payment  of  assistant  marshal  J.  D.  Rob- 
inson. 

Bespectfully,  your  obedient  servant, 

JOS.  C.  G.  KENNEDY. 

P.  S. — I  will  be  much  censured  for  not  prosecuting  to  collection  the 
claim  for  the  balance  unpaid  of  the  advance  made  you  for  the  pay- 
ment of  the  assistants. 

I  wish  to  refrain  doing  so,  on  account  of  the  severe  penalties  at- 
tached under  the  law  of  Uongress  respecting  default  in  disbursers. 

Why  can  you  not  give  security  for  the  payment,  say,  in  a  twelve- 
month, by  your  father  and  yourself  entering  into  a  bond. 

If  this  is  not  done  it  will  be  necessary  to  secure  it  through  the 
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United  States  attorney.    This  latter  course  woald  make  the  matter 
notorious,  and  reqaire  perhaps  the  inflictipn  of  penalty. 
I  make  these  suggestions  for  yjour  benefit. 
Truly, 

J.  0.  Q.  K, 
C.  H.  Mbrritt, 

Marahaly  Santa  Fcy  New  Mexico. 


No.  13. 

Santa  Fb,  August  31,  1852. 

Sib  :  Yours  of  the  28th  June  came  to  hand  by  last  monthly  mail, 
and  I  hasten  to  answer  it.     I  have  paid  my  assistants  as  follows : 

To  John  R.  Tulles,  infull '. $2,002  00 

James  M.  Giddings,  in  full r 894  91 

James  D.  Robinson,  in  full 662  94 

John  Gorman,  Ist  half* 603  62 

Charles  Williams,  1st  half 601  26 

Charles  Blumner,  1st  half. 297  42 


/ 


5,062  15 


Mr.  John  Gorman  is  not  here  ;  when  I  last  met  him  I  had  made  a 
partial  arrangement  to  settle  the  second  half,  and  have  written  to  him 
this  day  ia  relation  to  it ;  you  will  please  not  do  anything  with  his 
second  half  payment  until  you  hear  from  me,  which  will  1^  by  next 
mail.     If  I  settle  with  Mr.  G.  then  I  will  owe  the  office  $898  68,  if 
not,  I  will  owe  $1,502  30.     You  suggest  that  J  had  better  give  secu- 
rity for  the- amount ;  this  I  will  most  certainly  do,  and  it  will  not  be 
necessary  to  send  to  my  father  for  security,  as  I  have  explained  the 
whole  matter  to  my  friends  here  and  can  give  the  security  here  if  the 
amount  was  ten  times  as  large.     After  you  ascertain  the  amount  to 
be  returned,  draw  a  bond  payable  to  the  United  States,  on  or  before  the 
1st  September,  1853,  and  send  it  to  taie,  and  I  will  return  it  with  cer- 
tified good  security  ;  this  will  be  best^  as  a  suit  could  not  be  begun 
against  me  before  the  next  June  term  of  the  United  States  court,  as 
the  next  term  will  come  off  in  November,  (1st  Monday.)    I  send  yon 
the  documents  in  relation  to  the  manner  Robinson  was  paid,  and  had 
Mr.  Robinson  been  disposed  to  act  in  the  right  manner  there  woald 
have  been  no  difficulty.    I  have  consulted  counsel,  and  they  tell  me 
that  if  I  pay  the  money  back  to  the  government  Lieutenant  Thomas 
cannot  be  made  to  pay  the  money  I  paid  him  back  to  me,  as  I  am  bound 
on  the  acceptance  enclosed  ;  Lieutenant  Thomas,  by  his  agent,  has 
made  me  a  tender  of  $38  and  the  enclosed  acceptance  in  payment  of 

^i»W*i*^M^^*-^  ■■■  W  I  ■■■  ■  ■■  ■■■■■——■  I  I  I  I  ■  ■  .^l-       ■■!!■  ^►^■^■^M^— — '*'^* 

o  An  affidavit  received  at  Censag  office,  dated  Slat  August,  1862,  in  letter  of  same  data 
from  Aasistant  Marshal  John  Gorman,  at  Santa  F6,  in  which  he  states  he  has  not,  np  to  that 
time,  received  any  portion  of  his  pay. 
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the  |T00  draft,  which  I  have  declined  to  receive  until  I  hear  from 
you.  Now,  Robinson  wUl  never  apply  to  the  Census  office  for  his  pay 
unless  he  is  worse  than  I  thfnkfhim  ;.and  it  would  be  a  great  relief  to 
me  to  be  released  from  further  care  of  the  matter.  That  I  paid  the 
money  in  Washington,  in  the  full  belief  that  it  would  be  agreeable  to 
Mr.  Robinson,  the  enclosed  draft  will  show ;  Lieutenant  Thomas  is 
now  in  Washington  and  he  will  explain  the  whole  matter  to  your  sat- 
isfaction, as  he  will  recollect  that  I  gave  him  the  money  in  Washing- 
ion  on  the  acceptance.  I  hope  this  will  be  satisfactory.  I  will  write 
next  mail  in  relation  of  Gorman's  business,  after  which  you  can,  if  you 
wish,  send  me  the  bond  as  aforesaid.  I  will  give  J.  L.  Collins,  esq., 
and  Captain  St.  Vrain  as  security,  and  have  their  ability  certified  by 
one  of  the  United  States  judges. 

I  am,  sir,  with  the  highest  respect,  your  obedient  servant, 

C.  H.  MERRITT.  ^ 

Hon.  J.  C.  O.  Kennedy.  « 

P.  S. — I  hardly  know  how  to  express  my  thanks  to  you  for  the  suff- 
gestion  in  the  P.  S.  to  your  letter,  as  by  the  manner  spoken  of  all 
notoriety  can  be  avoided,  and  please  accept  my  thanks  for  it,  as  this  is 
the  only  time  in  my  life  that  I  ever  allowed  myself  to  be  in  such  a 
position  and  I  assure  you  it  shall  be  the  last.  I  would  rather  my 
father  would  know  nothing  about  this  business,  but  if  ](ou  request  it 
he  will  go  the  security,  or  pay  the  money,  without  |t  moment's  hesita- 
tion. 

Very  truly,  your  friend  and  obedient  servant, 

C.  H.  MERRITT. 


No.  14. 

Santa  Fe,  September  1, 1852. 

Sib  :  In  my  letter  of  yesterday  I  spoke  of  being  able  to  arrange  with 
Ur.  Qorman  his  second  half-pay,  since  then  I  have  seen  Mr.  G. ,  and  find 
that  I  cannot  make  the  arrangement  spoken  of,  so  that  there  is  $603  91, 
being  the  second  half-pay,  due  Mr.  Gorman.  Send  the  bond  for  the 
whole  amount  and  it  shall  be  forwarded  with  good  certified  security. 
If  the  assistants  here  would  take  my  obligation,  with  security,  the 
matter  could  be  arranged  here,  but  they  have  refused  to  do  it  since  they 
received  your  last  letter. 

Very  respectfully,  your  obedient  servant, 

C.  H.  MERRITT. 

Jos.  C.  G.  Kennedy, 

Superintendent  Seventh  Census,  Washington. 
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No.  15. 

Census  Office, 
Waehingtony  February  4,  1853. 

Sir  :  Yon  will  receive  herewith  a  draft  for  $603  62,  drawn  by  Sel- 
den,  Withers  &  Co.,  of  this  city,  on  the  Bank  of  Commerce,  New  York, 
being  the  amount  of  your  final  payment ;  and  which  Mr.  Merritt^ 
census  agent,  admits  in  his  letter  of  September  1, 1852,  to  bedae  yon. 
You  having  forwarded  to  this  office  an  affidavit  under  date  of  Au- 
gust, 31, 1852,  to  the  effect  that  you  had  not,  up  to  that  time,  received 
any  portion  of  your  pay  from  Mr.  Merritt,  he  will  be  forthwith  called 
upon  to  report  on  the  matter ;  and  you  shall  be  further  advised  upon 
the  receipt  of  his  reply. 
Respectfully,  &c., 
^       .  JOS.  C.  a.  KENNEDY. 

SuperintenderU. 
John  Gorman,  Esq., 

Assistant  Marshdl^  Santa  Fey  New  Mexico. 


No.  16. 

Census  Office,  February  8, 1853. 

SiK :  In  obedience  to  the  directions  contained  in  your  letters  of  the 
14th  and  29th  ultimo,  I  have  caused  the  several  amounts  due  as  final 
payments  to  Assistant  Marshals  John  Gorman,  Charles  Blumner,  and 
Charles  Williams,  to  be  paid  by  drafts,  mailed  on  the  4th  instant,  the 
census  agent,  C.  H.  Merritt,  having  failed  to  pay  over  to  those  officers 
the  nK)ney  placed  in  his  hands  for  that  purpose  on  the  3d  of  May, 
1851. 

The  several  sums  alluded  to  amount  in  the  aggregate  to  $1,502  30. 
You  will  perceive  from  the  accompauying  letters  from  Mr.  Merritt  of 
August  31,  and  September  1,  1852,  that  he  acknowledges  his  indebt- 
edness to  the  government  in  this  sum,  and  states,  that  if  a  bond  be 
drawn  and  sent  to  him,  payable  to  the  United  States  on  or  before  the 
1st  of  September,  1853,  he  will  return  it  with  certified  good  security. 

I  would,  therefore,  respectfully  suggest  that  you  take  such  action 
in  the  premises  as  in  your  judgment  the  interest  of  the  government 
may  call  for. 

I  would  further  remark,  that  it  is  alleged,  in  an  affidavit  received 
from  Assistant  Marshal  Gormany  dated  August  31,  1852,  that  he  had, 
up  to  that  time,  received  no  portion  of  his  pay  from  the  census  agent ; 
but  as  Mr.  Merritt  contends  that  the  first  half  (^$603  62)  hasbeenpaid 
the  said  assistant  marshal,  this  matter  is  held  m  suspense,  and  it  has 
not  been  deemed  advisable  to  include  the  amount  of  this  payment  in 
the  bond  about  being  drawn  to  cover  his  indebtedness. 

With  great  respect,  your  obedient  servant, 

J.  C.  G.  KENNEDY, 

Superintendent. 

Hon.  Albx.  H.  H.  Stuart, 
Secretary  of  the  Interior. 
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No.  17. 


Santa  Fe,  New  Mexico^  March  27,  1853. 

Sir  :  Your  letter  of  the  4th  of  February,  1853,  has  come  to  hand, 
containing  a  draft  on  the  Bank  of  Commerce,  New  York,  being  the 
amount  of  half  of  my  pay  for  census,  $603  62.  It  appears  strange  to 
me  that  the  whole  amount  of  my  pay  did  not  come  ;  hayiug  done  as 
you  requested  me  in  your  letter  of  the  28th  of  June,  1852,  confident 
that  yon  would  do  as  you  said  also,  which  is  as  follows  : 

''  Sir  :  Referring  to  my  letter  to  you  of  the  16th  instant  on  the 
subject  of  your  compensation  as  assistant  marshal,  I  now  herewith  en- 
close you  two  receipts  for  first  and  second  payments,  $603  62  each. 

"  Should  Mr.  Merritt  not  have  paid  over  to  you  on  the  receipt  of  this 
letter  any  portion  of  your  pay,  you  will  please  sign  the  receipts  and 
return  them  to  this  office,  stating  the  fact.  Upon  their  coming  ta 
hand  a  draft  will  be  forwarded  to  your  address. 

<<  Under  date  of  September  3, 1851,  Mr.  Merritt  forwarded  to  this 
office  a  receipt  signed  oy  you  for  final  payment,  and  it  was  at  once 
passed  into  the  treasury  as  a  voucher,  under  the  impression  that  pay- 
ment had  been  made. 

'^  Respectfully,  your  obedient  servant, 

''  JOS.  C.  G.  KENNEDY, 

'*  Superintendent,** 

I  am  justly  entitled  to  the  other  half  of  my  pay,  and  do  yet  look  to 
the  office  for  it.  The  way  I  am  receiving  it  it  is  of  little  use  to  me. 
I  am  here  unemployed  and  under  expense  for  two  years,  waiting  for 
my  compensation  for  taking  the  census.  What  I  have  received  the 
other  day  I  could  not  call  my  own.  It  was  not  sufficient  to  pay  my 
debts.  I  have  no  desire  to  ever  do  anything  of  the  kind  again  for 
government.  According  to  my  oath  of  office,  I  done  the  work  the 
best  I  was  capable  of,  and  expected  to  be  justly  compensated  for  it. 
In  this  case  there  is  but  little  encouragement  to  the  person  that  tries 
to  do  right.  The  marshal,  Mr.  Merritt,  that  has  broken  the  confi- 
dence and  trust  reposed  in  him  by  you,  has  come  out  first  best.  Your 
honor  seems  to  yet  cling  to  his  contradictory  statements  and  false 
receipts.  In  your  letter  of  June  25,  1852,  to  Hon.  John  G.  Miller, 
House  of  Representatives,  wherein  you  have  said,  ''I  have  written  to 
Mr.  Merritt  in  relation  to  the  delinquency,  and  urged  (him)  to  dis- 
charge, according  to  his  instructions,  the  claims  of  the  assistants,  he 
has  railed  to  do  so,  and  this  office  will  see  the  demands  of  all  legal 
claimants  settled  immediately.''  The  receipt  forwarded  to  the  Census 
office  by  Mr.  Merritt,  under  date  of  September  3,  1851,  as  he  said, 
signed  by  me  for  final  payment,  and  then  admitting,  in  his  letter  to 
you  of  September  1,  1852,  that  the  final  half  of  my  pay  was  yet  due 
me,  ($603  62,)  raises  the  presumption  that  there  can  oe  no  confidence 
placed  in  his  statements.  On  hearing  from  Judge  Joel  Houghton  the 
other  day  after  the  arrival  of  the  maU,  I  told  him  that  I  had  received 
only  half  of  my  pay.  He  said  that  when  he  was  in  Washington  that 
he  called  on  you,  as  I  requested  him  in  relation  to  my  claim,  and  that 
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you  pledged  your  word  and  honor  to  him  that  if  I  would  sign  the 
receipts  and  return  them  to  the  Census  office,  as  you  directed  me,  that 
on  their  coming  to  hand  you  would  send  me  a  draft  for  the  amount. 
As  I  have  done  as  you  requested  me,  I  confidently  hope  that  you  will 
isend  me  the  other  half  of  my  pay  without  any  further  delay. 
I  am,  sir,  very  respectfally,  your  obedient  servant, 

JOHN  GORMAN, 

Assistant  Marshal, 
Joseph  G.  G.  Kennbdy,  Esq., 

Superintendent  Seventh  GensuSy  Washington  CUy^  D.  C. 


No.  18. 

Tbrrteoby  of  New  Mexico,  County  of  Santa  Fe  : 

On  this  21st  day  of  October,  A.  B.  1854,  personally  appeared  be- 
fore me,  Lewis  D.  Shutz,  clerk  of  the  first  judicial  district  of  the  Ter- 
ritory of  New  Mexico,  Joab  Houghton,  who  being  duly  sworn  accord- 
ing to  law,  declares  that  on  the  3d  day  of  August,  1852,  he  called  on 
Joseph  C.  G.  Kennedy,  Superintendent  of  Census,  in  behalf  of  John 
Gorman,  a  deputy  marshal  for  taking  census  in  the  Territory  of  New 
Mexico ;  that  said  superintendent  stated  to  affiant  that  no  receipts 
had  been  filed  against  said  Gorman,  nor  did  it  appear  from  the  records 
of  the  office  that  any  money  had  been  paid  to  him  in  compensation  of 
fiervices,  though  the  whole  amount  due  said  Gorman  had  been  en- 
trusted to  the  hands  of  Charles  H.  Merritt  for  the  purpose  of  paying 
his  deputies,  said  Merritt  being  marshal  for  the  distnct  of  New  Mexico, 
but  said  marshal  having  failed  to  pay  said  Deputy  Marshal  German, 
the  Secretary  of  the  Interior  had  decided  to  pay  directly  from  the 
Census  department  the  whole  amount  due,  which  was  conceded  to  be 
^1,207  24  ;  and  said  superintendent  further  stated  that  upon  receipt 
from  said  Gorman  he  would  forward  to  him  a  draft  for  said  amount  of 
4I9207  24.  On  the  day  of  the  said  understanding  with  the  Superin- 
tendent of  Census,  this  affiant  wrote  the  letter  hereunto  attached  to 
said  Gorman,  which  he  asks  to  be  made  part  of  this  affidavit. 

This  affiant  further  declares  that  afterwards,  when  in  Santa  Fe,  he 
isaw  a  letter  from  said  Superintendent,  enclosing  a  draft  for  $603  62, 
half  the  amount  above  specified  as  due  said  Gorman  for  services  as 
deputy  marshal  aforesaid,  and  this  affiant  is  fully  advised  that  said 
Oorman  has  received  no  further  compensation  for  his  services. 

J.  HOUGHTON. 

Sworn  and  subscribed  before  me.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  seal  of  office,  at  Santa  FS,  the  day  and 
year  aforesaid. 

[l.  s.]  L.  D.  SHUTZ,  Cflerk. 
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Copy  (/  letter  affixed  to  the  foregoing. 

Wasbington,  August  3, 1852. 

Dear  Sir  :  I  have  received  the  letters  of  Messrs.  Quinn  and  Davy, 
dated  Slst  of  May,  on  the  20th  of  June — too  late  to  reply  by  the 
AugQst  mail.     Yours  of  the  Ist  of  July  I  received  last  nignt. 

I  called  upon  the  Superintendent  of  Census  upon  the  receipt  of 
Messrs.  Quinn  and  Davy's  letters,  and  understood  that  the  Secretary 
of  the  Interior  had  already  received  information  on  the  subject  from 
Mr.  Merritt,  and  was  told  that  your  application  would  be  taken  under 
advisement.  I  called  again  this  mornings  and  am  happy  to  be  able 
to  inform  you,  by  authority  of  the  Superintendent,  that  upon  forward- 
ing your  duplicate  receipts  you  will  be  paid  the  full  amount.  The 
Superintendent  says  that  if  you  will  forward  your  receipts  directly  to 
him  he  will  forward  you  a  draft  for  the  amount  on  New  York.  I 
would  advise  you  to  that  course,  and  not  intrust  your  affairs  to  agents 
here,  who  will  only  occasion  you  delay.  You  should  by  all  means 
attend  to  it  by  return  mail.     Forward  your  receipts  in  duplicate. 

There  was  no  receipt  of  yours  filed  in  the  office,  therefore  Mr. 
Merritt  did  not  forward  the  one  you  signed.  It  seems  the  money  had 
been  paid  to  him,  as  to  many  other  marshals,  to  settle  with  the  assist- 
ants, and  on  his  individual  receipt ;  and  he  having  himself  made  a 
statement  of  his  not  having  settled,  the  government  pays,  and  looks 
to  him  for  reimbursement. 

I  was  left  in  charge,  by  Mr.  Fuller,  of  the  application  of  the  as- 
sistant marshals  of  New  Mexico  for  extra  compensation  under  the 
supplementary  census  act.  Though  I  have  faithfully  labored  in  the 
matter,  I  have  not  been  able  to  accomplish  anything  with  the  Secre- 
tary of  the  Interior  or  the  Superintendent — not  a  recommendation  on 
which  to  base  an  application  to  Congress.  Sometime  since  the  Super- 
intendent intimated  that  something  would  be  allowed,  and  I  wrote  by 
last  mail  to  that  effect  to  Mr.  Blumner  ;  but  to-day  he  says  the  Secre- 
tary of  the  Interior  has  decided  that  sufficient  compensation  has  been 
allowed,  and  no  more  can  be  granted  but  by  authority  of  Congress. 
Nothing  can  be  done  this  session — it  adjourns  on  the  31st.  I  have  not 
seen  Mr.  Neely. 

Truly  yours, 

J.  HOUGHTON. 


No.  19. 

Territory  op  New  Mexico,  County  of  Santa  Fe  : 

This  affiant,  George  H.  Estes,  makes  oath  and  says  that  John  Gor- 
man, late  United  States  assistant  iHarshal  for  taking  the  census  in  the 
county  of  Bio  Arriba,  in  this  Territory,  did  receive,  in  the  month  of 
August,  A.  D.  1852,  one  receipt  for  his  first  half  pay  for  six  hundred 
and  three  dollars  and  sixty-two  cents,  and  also  at  the  same  time  one 
for  a  similar  amount  for  his  final  pay ;  and  that  accompanying  the 
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said  receipts  he  received  a  letter  from  J.  0.  G.  Kennedy^  Snperio- 
tendent  of  the  Seventh  Census,  at  Washington  city,  stating  that  ina^- 
much  as  Charles  H.  Merritt,  United  States  marshal,  had  not  paid  him, 
that  he  should  sign  said  receipts  and  forward  them  to  his  office,  and 
that  he  would  send  him  a  draft  for  the  money,  and  that  the  govern- 
ment would  look  to  the  said  Merritt  and  his  securities  for  the  reim- 
bursement of  the  money  ;  and  that  the  said  Gorman  did,  in  compli- 
ance with  the  request  of  said  letter^  in  my  presence,  sign  the  two  said 
receipts,  and  mailed  them  in  the  post  office  here,  sealed  in  a  good  en- 
velope, and  directed  to  said  Kennedy,  Superintendent  as  aforesaid, 
with  an  accompanying  letter,  stating  that  he  had  never  received  pay- 
ment for  said  services,  or  any  part  thereof ;  and  that  in  the  course  of 
three  or  four  months  afterwards  the  said  Gorman  received  a  letter 
from  said  Kennedy,  in  answer  to  his  said  letter,  enclosing  a  draft  for 
six  hundred  and  three  dollars  and  sixty-two  cents,  one  half  of  the 
amount  due  him,  the  said  Gorman,  assistant  United  States  marshal 
as  aforesaid,  and  that  the  balance  still  remains  unpaid ;  and  the  said 
affiant  further  states  that  he  knows  the  facts  set  forth  here  from  the 
fact  that  he  attended  to  all  the  business  connected  with  this  matter, 
and  received  and  opened  all  communications  address  to  said  Gorman 
during  said  time. 

GEOEGE  H.  ESTES. 

Sworn  to  and  subscribed  before  me,  the  undersigned  clerk  of  the 
United  States  district  court  for  the  first  Judicial  district  of  the  Terri- 
tory of  New  Mexico. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft   Q  1    seal  of  said  court,  at  Santa  Fe,  this  twenty-first  day  of  Octo- 
'•^•®-J    her,  A.  D.  1854. 

L.  D.  SHEETZ,  Clerk. 


No.  20, 

Tbrrjtort  of  New  Mbxico,  County  of  Santa  Fe  : 

This  affiant,  John  Gorman,  late  assistant  marshal  of  the  Vnitei 
States  for  taking  the  census  in  the  county  of  Bio  Arriba,  makes  oath 
and  says  that  he  has  never  received  from  Charles  H.  Merritt,  United 
States  marshal,  any  pay  or  sum  of  money  whatsoever  for  his  services 
as  deputy  or  assistant  marshal  as  aforesaid,  nor  has  he  signed  any  re- 
ceipts, except  those  referred  to  in  the  accompanying  affidavit  of  George 
H.  Estes,  nor  has  he  ever  authorized  or  appointed  any  person  to  re- 
ceive pay  for  him  as  assistant  marshal  as  aforesaid. 

JOHN  GORMAN. 

Sworn  to  and  subscribed  before  me  this  21st  day  of  October,  A.  D. 
1854. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
[l.  s.]    seal  of  office,  at  Santa  Fe,  this  year  aforesaid. 

L.  D.  SHEETZ, 
Clerk  U.  8.  District  Court ,  First  Dietrictj  New  Meanco. 
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No,  21. 


Santa  Fb,  N.  M,j  September  29,  1855. 

1  have  been  shown  a  letter  from  George  C.  Whiting,  esq.,  Acting 
Secretary  of  the  Department  of  the  Interior,  dated  May  30,  1855,  to 
Hamilton  G-.  Fant,  esq.,  of  Washington  city,  in  regard  to  the  claim 
of  John  Gorman  for  remaining  half  amount  due  him  for  services  as 
assistant  United  States  marshsd  for  taking  census  in  the  Territory  of 
New  Mexico.  In  that  letter  the  Secretary  is  laboring  under  a  misap- 
prehension of  the  facts.  The  $603  62  were,  it  is  true,  included  in  the 
note  given  by  me  to  G-orman,  but  after  suit  was  withdrawn,  by  his 
order,  from  the  amount  of  the  judgment.  No  part  of  the  balance  of 
that  judgment  has  ever  been  satisfied  by  me,  nor  have  I  ever  been  able 
to  pay  John  Gorman  any  part  of  the  amount  due  him.  The  other 
obligation  I  gave  him  for  $603  62,  which  I  understand  has  been  for- 
warded to  Hamilton  G-.  Fant,  esq.,  was  given  and  intended  as  evidence 
of  my  indebtedness  to  Gorman,  and  that  I  had  not  been  able  to  pay 
him,  and  was  thus  conditionally  received  by  Gorman,  and  not  in 
satisfaction  of  the  claim. 

I  further  certify  that  I  have  not  been  able,  nor  am  I  now  able,  to 
pay  any  part  of  this  last-named  amount. 

0.  H.  MEBRITT.# 


No.  22. 

Santa  Ffi,  N.  M.,  Jvly  8,  1852. 
Sir  :  I  am  requested  by  the  foreman  of  the  ^rand  jury  of  this  county 
to  request  you  to  forward  to  this  place  certified  copies  of  all  the  receipts 
of  John  Gorman,  assistant  marshal  of  the  Territory  of  New  Mexico  in 
taking  the  last  United  States  census — for  what  purpose  I  am  not  in- 
formed. 

I  am^  very  respectfully,  your  obedient  servant,  

E.  P.  WEST, 
U  S.  District  Attorney. 
Hon.  Alex.  H.  H.  Stuart, 

Secretary  of  the  Interior ,  Washington  Oity,  D.  0. 


No.  23. 

Cbnscs  Office,  WashingUm^  September  6,  1852. 

Bnt :  Your  communication  of  the  8th  July,  addressed  to  the  Hon. 
Secretary  of  the  Interior^  was  received  and  referred  to  this  office  to- 
day. 

Agreeably  to  request  therein  contained,  I  send  you  oopiea  of  the  re- 
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ceipts  of  John  Gorman ,  assistant  marshal  in  taking  the  censasof  part 
of  New  Mesico. 
Very  respectfully,  your  obectient  servant, 

JOS.  C.  a.  KENNEDY, 
Per  WM.  IRVING. 
E.  P.  West,  Esq., 

U.  S.  District  Attorney,  Santa  Fij  N.  M. 


No.  24, 

Santa  Fb,  October  31, 1354. 

Sir  :  I  having  understood  that  John  Gorman  has  made  application 
to  you  for  one  half  pay  as  assistant  marshal,  you  will  see  by  the  en- 
closed papers  that  the  half  pay  he  claims  has  been  long  since  paid. 
The  credit  appears  on  the  execution  in  1854,  but  was  actually  paid  in 
1852,  and  the  first  execution  issuing  in  1854,  it  was  credited  on  it.  I 
am  indebted  to  the  government  about  $1,500,  which  shall  be  paid  as 
soon  as  possible  within  one  year ;  but  I  do  not  want  to  pay  govern- 
ment money  that  I  have  already  paid  to  Gorman.  I  have  understood 
that  you  will  be  addressed  by  J.  L.  Collins,  of  this  place,  on  the  snb- 
Tgct.  If  Mr.  CoUins's  word  is  worth  no  more  in  Washington  than 
nere,  it  is  all  right,  as  he  is  known  here  as  one  of  the  principal 
gamblers  and  monte  dealers  in  the  Territory,  and  consequently  his 
word  is  regarded  with  suspicion.  Ton  will  see  by  the  enclosed  papers 
that  there  are  four  persons  garnisheed  who  will  pay  a  part  of  the  bal- 
ance of  the  execution.  I  am  well  known  to  the  Hon.  John  Letcher, 
who  I  write  to  by  this  mail.  This  letter  you  will  not  consider  private 
by  any  means.  In  case  this  letter  should  not  be  satisfactory,  please 
inform  me  before  you  conclude  your  decision  in  the  matter. 
Yours,  respectfully, 

C.  H.  MERKITT. 


John  Gorman  in  account  with  C.  H.  Merritt,  1849  to  1862. 

Dr. 

March  23,      1850.— To  cash $15  00 

April  2,         1850.— To  cash 40  00 

January?,     1851.— To  cash 25  00 

January  24,  1851. — To  cash,  order  to  McCoy  & 

Co 25  00 

January  28,  1851. — To  cash,  paid  copying  blanks    11  84 

January  3,    1852. — ^To  cash,  order  to  Major  C 50  00 

$166  84 

January  14, 1852. — ^Tocash,  my  note,  at  one  day,  for 1,351  78 

1,518  62 
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Fb.  Contra  Cr. 


December    3,  1849.— By  cashn $325  00 

December  31,  1849.— By  services 40  00 

September  12,  1849,— By  cash 300  00 

September  30,  1849.— By  cash 250  00 

September  — ,  1852. — By  amount  received  from 

the  Census  office 603  62 


1,518  62  $1,518  62 


TSERITORY  OF  NbW  MeXICO,  FiRST  JUDICIAL  DISTRICT, 

County  of  Santa  Fe, 

This  day  appeared  before  me,  Lewis  D.  Sheetz,  clerk  of  the  United 
States  district  court  for  said  district  and  Territory,  Charles  H.  Merritt, 
late  United  States  marshal  for  taking  the  census  in  said  Territory,  to 
me  personally  known,  who,  being  duly  sworn,  deposes  and  says  that 
previous  to  the  14th  day  of  January,  1852,  he  had  various  dealings 
with  John  Gorman,  late  assistant  United  States  marshal  for  taking 
the  census  in  the  county  of  Bio  Arriba,  a  true  statement  of  which  ap- 
pears in  the  foregoing  account ;  and  the  amount  of  six  hundred  anjl 
three  dollars  and  sixty-two  cents,  which  appears  therein  to  the  credit 
of  said  GK)rman,  is  the  half  pay  received  by  him,  the  said  Merritt,  for 
Gorman,  for  taking  the  census  as  late  assistant  United  States  marshal, 
as  aforesaid  ;  and  the  deponent  further  says  that  on  the  14th  day  of 
January,  1852,  he  gave  his  note  (as  charged  in  the  foregoing  account) 
to  said  Gorman  for  one  thousand  three  hundred  and  fiftyrone  dollars 
and  seventy-eight  cents,  in  payment  of  all  accounts  and  indebtedness 
on  the  part  of  the  said  Merritt  to  the  said  Gorman  up  to  that  date, 
and  that  said  note  was  received  by  said  Gorman  as  satisfaction  for  all 
indebtedness  as  aforesaid  ;  and  said  deponent  further  states  that  on 
his  arrival  here  in  the  nionth  of  July,  1852,  he  proffered  to  said  Gor- 
man the  said  sum  of  six  hundred  and  three  dollars  and  sixty-two  cents, 
his  compensation  for  taking  the  census  in  the  county  of  Bio  Arriba,  as 
assistant  marshal  as  aforesaid,  and  that  the  said  Gorman  requested 
him^  the  said  Merritt,  to  retain  the  said  money  on  deposit,  as  he  had 
other  moneys  on  deposit  belonging  to  him,  the  said  Gorman ;  and  de- 
ponent further  says  that  he  never  gave  to  said  Gk)rman  any  other  note 
for  money  than  the  one  herein  referred  to. 

C.  H.  MERRITT. 

Sworn  to  and  subscribed  before  me  this  30th  day  of  October,  1864. 
r  1  In  testimony  whereof,  I  have  hereto  set  my  hand  and  seal  of 
*■      'J      office. 

L.  D.  SHEETZ,  Ofori. 

TsRRiTOBT  OF  Nbw  Mexioo,  Ooufdff  of  Santa  Fe: 

I,  Lewis  D.  Sheetz,  clerk  of  the  United  States  district  court  for  the 
first  judicial  district  of  said  Territory,  certify  that  it  appears  from  the 
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records  of  mj  oj£ce  that  John  Gorman,  on  the  12th  of  Jane,  1852, 
brought  snitMagainst  Charles  H.  Merritt  for  damages,  on  account  of  a 
certain  promissory  note,  which  is  [in]  t^e  words  and  figures  following, 
to  wit : 

Santa  Fb,  January  14, 1852. 

One  day  after  date  I  promise  to  pay  to  John  Gorman,  or  order,  one 
thousand  three  hundred  and  fifty-one  dollars  and  seventy-eight  cents, 
for  value  received,  negotiable  and  payable  without  discount  or  defal- 
cation, with  ten  per  cent,  interest  from  the  1st  of  January,  1S51,  until 
paid. 

$1,351  78.  0.  H.  MEBRITT. 

And  afterwards,  at  the  March  term,  1853,  of  said  court,  on  the  24th 
day  of  March,  1853,  judgment  was  rendered  in  said  cause  against  said 
Merritt  for  one  thousand  four  hundred  and  seventy-five  dollars  and 
fourteen  cents,  and  costs  of  suit ;  and  afterwards,  on  the  18th  day  of 
March,  1854,  execution  was  issued  on  said  judgment  for  said  amount ; 
and  afterwards,  at  the  June  term,  1854,  of  said  court,  the  marshal 
returned  said  execution  with  the  following  indorsement,  to  wit : 

'^  The  plaintiff  orders  a  credit  of  six  hundred  and  forty-four  dollars 
to  be  entered  on  this  execution. 

"H.N.SMITH, 
* « Plaintifs  Attorney. ' ' 

"  I  hereby  certify  that  I  have  served  in  the  within  case  four  gar- 
nishees for  the  plaintiff,  to  wit :  on  F.  A.  Cunningham,  on  Preston 
Beck,  jr.,  on  G.  Wethered  Johnson  &  Co.^  and  on  Miguel  E.  Pino. 
Done  at  Santa  Fe  this  27th  day  of  March,  1854. 

*^  CHAS.  BLUMNER, 

''  United  States  Marshal.'' 

I  further  certify  that  no  further  proceeditigs  have  as  yet  been  had 
in  this  case. 

Given  under  my  hand  and  seal  of  office,  at  Santa  F6,  this  30th  day 
fr   o  1    of  October,  A.  D.  1864. 
^^  ® -I  L.  D.  SHEETZ,  Olerk. 


No.  25. 

Dbpabtment  of  thb  Interior, 

Washingtony  May  30,  1855. 

Sir  :  In  the  case  of  John  Gorman,  who  claims  of  the  United  States 
a  balance  of  $603  62,  alleged  to  be  due  him  as  his  last  half  payment 
for  taking  the  census  of  Rio  Arriba  county.  New  Mexico,  it  appears 
that  Charles  H.  Merritt,  who  acted  as  census  agent  for  the  Territory 
of  New  Mexico,  was  intrusted  by  the  United  States  with  the  said 
amount  for  payment  to  Gorman  ;  that  Merritt  failed  to  pay  over  to 
Gorman  at  once,  but  that  subsequently,  in  the  settlement  of  an  open 
account  between  them,  Merritt  cave  Gorman  a  promissory  note, 
including  the  said  $603  62,  on  which  note  suit  was  brought  and  jndg- 
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ment  obtained  ;  and^  Airther,  that  on  said  judgment  a  payment  of  |644 
has  been  made. 

Under  these  circnmstanoes,  and  Merritt  having  notified  the  depart- 
ment that  he  had  finally  paid  over  the  money  to  Qorman,  the  depart- 
ment is  of  the  opinion  that  the  indebtedness  of  the  United  States  has 
been  merged  by  Gorman  into  that  of  Merritt^  and  regards  the  pay- 
ment of  $644  on  the  judgment  as  made  on  behalf  of  the  United  States 
as  a  preferred  creditor.     The  present  claim  is,  therefore,  rejected. 

Mr.  Grorman's  letter  to  yon  of  the  Slst  of  March  is  herewith  returned. 
The  papers  which  accompanied  it  will  be  retained  on  the  files  of  the 
department. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

GEO.  0.  WHITING, 

Acting  Secretary. 

Hamilton  G.  Fant,  Esq., 

Washingtony  D.  (7. 


Santa  Fg,  March  31,  1855. 

Sir  :  I  have  learned  that  Mr.  John  Gorman  has  made  another  ap- 
plication to  you  by  this  mail  in  relation  to  the  money  which  I  have 
already  paid  him.  I  would  respectfully  refer  you  to  my  letter  of  the 
latter  part  of  1854.  In  relation  to  this  matter,  I  can  now  only  repeat 
that  Mr.  Gorman  has  been  paid,  and,  if  paid  by  you,  will  be  paid  for 
the  second  time.  I  do  not  Know  what  Mr.  Gorman  will  send  you  by 
this  mail,  but  would  ask  that  you  would  be  kind  enough  to  send  me 
a  copy  of  his  proofs,  should  he  send  any  by  this  mail,  so  that  I  can 
know  what  to  refute.  I  again  assure  you  that  I  have  paid  Gorman 
the  money  he  now  asks  you  to  pay  him.  By  writing  me  in  regard  to 
this  matter  before  you  act  on  it,  and  give  me  the  proof  now  before  you, 
sent  by  Gorman,  I  will  be  enabled  to  refute  them  by  every  necessary 
evidence,  and  will  pledge  my  life  that  I  can  prove  every  word  I  have 
written  you  in  regard  to  the  matter  by  good  affidavits. 

Respectfully, 

C.  H.  MERRITT. 

The  Sbcbbiabt  of  the  Interior. 


A. 

Decision  of  the  Secretary  of  the  Interior. 

Department  of  the  Interior, 

Washington  City^  February  12,  1856. 

Sir  :  With  reference  to  the  claim  of  John  Gorman,  assistant  mar- 
shal for  taking  the  census  of  Rio  Arriba  county,  New  Mexico,  to  which 
you  have  again  called  the  attention  of  this  department,  and  in  sup- 
port of  which  additional  papers  have  been  presented,  there  seems  to 
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be,  on  the  part  of  Mr.  Honghton,  your  correspondent^  an  entire  miff- 
apprehension. 

The  Superintendent  of  the  Census  could  not  certainly  hare  informed 
him  in  August^  1862,  that  the  department  held  no  receipts  of  Gorman 
in  evidence  of  his  having  been  paid  by  Merritt,  for  he  had  himself 
written  three  times  to  Gorman  prior  to  that  date  that  such  receipts 
had  been  received  during  the  last  quarter  of  the  preceding  year,  and 
that  Ms  account  ^^wna  balanced  and  dosed''  upon  those  very  receipts. 

Upon  being  apprised  of  this  fact,  he  will  at  once  perceive  that  the 
aspect  of  the  case  is  wholly  changed,  and  that,  whatever  may  seem  to 
be  the  peculiar  hardship  to  which  Mr.  Gorman  is  subjected,  it  all 
results  from  his  own  action  in  the  premises. 

The  decision  heretofore  made  by  the  department  is  fully  sustained, 
upon  a  full  and  careful  consideration  of  all  the  evidence  before  me,  a 
copy  of  which  is  herewith  furnished. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

R.  McClelland,  Secretary. 

H.  G.  Fant,  Esq. — Present. 


Alexandbe  M.  Jackson^  administrator  of  John  Gorman,  deceased,  V9. 

The  United  States. — No.  812. 

John  S.  Watts,  the  attorney  of  the  claimant,  now  moves  the  court 
to  strike  out  the  evidence  of  Moses  Kelly,  and  suppress  the  same^  for 
the  reason  that  upon  the  face  of  said  evidence  it  appears  that  the  wit- 
ness testifies  to  the  handwriting  of  John  Gorman,  when  the  only 
knowledge  of  the  witness  as  to  the  handwriting  of  John  Gorman  re- 
sults from  comparison  of  hands,  which  testimony  is  illegal,  and  should 
be  suppressed. 

JOHN  S.  WATTS, 

Attorney. 


Department  of  the  Interiob, 

Washington^  March  14,  1860. 

Sir  :  In  reply  to  your  communication  of  the  10th  instant,  received 
yesterday,  wherein  you  express  a  desire  to  see  letters  from  John  Ger- 
man to  Mr.  Kennedy,  ^^  dated  January  31,  1852,  and  May  9,  1852,'' 
I  would  inform  you  that  there  is  no  letter  on  file  from  John  Gorman 
to  Mr.  Kennedy  of  the  latter  date,  nor  is  any  reference  made  to  any 
letter  of  that  date  in  the  correspondence  of  Mr.  Kennedy  with  Mr. 
Gorman  thereafter  ;  but  there  is  a  letter  of  Mr.  Kennediy  in  reply  to 
the  letter  first  referred  to,  which  is  dated  March  9,  1852,  which,  in 
the  absence  of  any  letter  of  May  9,  and  of  any  reference  to  such 
letter,  I  presume  to  be  the  letter  desired. 
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I  therefore  transmit  herewith  a  copy  of  the  letter  of  John  Gorman 
to  Mr.  Kennedy,  (as  you  desire,)  dated  January  31,  1862^  and  a  copy 
of  Mr.  Kennedy's  reply  thereto,  dated  March  9,  1852. 
Very  respectfully, 

J.  THOMPSON, 

Secretary. 
John  D.  McPherson,  Esq., 

Deputy  Solicitor^  Court  of  Cflaima. 


Santa  Fb,  New  Mexico, 

January  31,  1852. 

Sib:  I  have  the  honor  to  address  you  on  official  business,  although 
personal  to  myself.  In  September,  1850,  I  was  employed  by  Captain 
C.  H.  Merritt,  then  marshal  of  the  Territory  of  New  Mexico,  as  ^n 
assistant  to  take  the  census  ;  and  thus  employed,  I  took  the  census  of 
Bio  Arriba  county,  and  made  the  returns  accordingly.  Having  thus 
discharged  my  duty,  I  hoped  and  supposed  that  I  should  be  paid  in 
due  time. 

I  have  received  nothing  for  my  services,  and  think  that  ample  time 
has  elapsed  since  I  rendered  the  service  to  have  received  payment. 
Conversing  with  Colonel  WooUey,  now  Indian  agent  for  the  Territory 
of  New  Mexico,  he  stated  to  me  that  on  my  case  being  laid  before  you 
I  would  receive  a  reply  fully  to  the  subject-matter  of  my  inquiry.  I 
beg  you,  sir,  to  consider  my  case,  and  to  give  me  full  information  in 
relation  to  the  subject-matter  of  my  inquiry.  I  have  rendered  the 
service,  and  ought  to  be  paid,  and  should  be  paid,  and  would  wish  to 
learn  from  you  the  cause  that  it  is  withheld. 

Mr.  Merritt  told  me,  when  he  came  from  Washington,  that  he  had 
received  half  of  my  pay,  and  kept  promising  to  pay  it  over  to  me,  but 
did  not.  He  told  me,  also,  that  he  had  written  on  to  Washington  for 
the  other  half  of  my  pay ;  that  he  could  not  have  received  but  half  at 
the  time  he  was  in  Washington  without  the  power  of  an  attorney 
from  me.     Up  to  this  date  he  says  he  has  not  heard  anything  from  it. 

Sir,  I  hope  you  will  take  my  case  into  consideration.  I  am  a  poor 
man,  without  a  dollar  in  my  pocket,  and  at  present  without  employ- 
ment, here  under  expenses^  waiting  all  this  time  for  my  pay.  If  it  is 
as  Mr.  Merritt  says,  that  there  ifl  yet  half  of  my  pay  coming,  I  wish 
I  could  receive  it  without  coming  through  his  hands,  for  I  believe  he 
intends  cheating  me. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOHN  GORMAN. 
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[Copy  of  note  indorsed  on  John  Gorman's  letter  of  January  31,  1852,  by  the  bookkeeper 

in  the  Census  office] 

r 

October  28, 1851. 

Marshal  C.  H.  Merritt  returned  receipt  for  $603  62,  under  cover  of 
date  September  3,  signed  by  Gorman,  for  final  payment ;  and  it  was 
presumed  he  had  ^aid  Gorman  the  amount,  as  he  had  been  advanced 
funds  whilst  here  m  Washington,  April  18,  1851,  for  that  purpose. 

BLANCHAED. 

Gt)rman's  account  is  balanced  and  closed.   The  amount  is  1 1 ,207  24. 


Census  Office, 
Washington,  March  9^  1852. 

Sir  :  I  have  just  received  your  letter  of  the  21st  of  January,  having 
relation  to  your  compensation  for  services  as  assistant  marshal  in 
taking  the  census  of  New  Mexico,  and,  in  reply,  would  inform  yoa 
that  when  Mr.  Merritt  was  here,  in  April  last,  funds  were  placed  in 
his  hands  to  pay  aU  his  asaistania  ;  and  as  he  returned  to  this  office, 
under  date  of  September  3,  your  receipt  (signed  by  you)  for  final  pay- 
ment, it  was  presumed  he  had  paid  you  in  Ml.  I  regret  very  much 
to  learn  that  this  has  not  been  done,  and  will  at  once  write  to  the 
agent,  Mr.  Merritt,  in  relation  to  the  matter.  You  will  see  that  no 
blame  attaches  to  this  office,  and  that  to  its  action  the  delay  is  not 
attributable.  The  money  was  placed  in  the  hands  of  Mr.  Merritt  to 
facilitate  the  settlement  of  the  claims  of  his  assistants,  and  those 
whom  he  has  paid  received  their  money  much  earlier  than  they  could 
have  done  had  it  been  sent  by  mail,  and  the  dangers,  as  well  as  the 
delays,  of  mail  carriage  to  New  Mexico  were  in  this  avoided. 

The  whole  amount  of  your  claim,  as  rendered  and  paid,  is  $1 ,207  24. 
Your  account  is  balanced  and  closed. 

JOSEPH  C.  G.  KENNEDY, 

Superintendent  of  Census, 

John  Gorman,  Esq., 

Assistant  Marshal^  Santa  Fe,  New  Mexico, 


in  the  court  of  claims. 
John  Gorman  vs.  The  Unttbd  States. 

Testimony  of  Moses  Kelly ^  esq. ,  for  the  United  States,  taken  before 
Edmund  F.  Broum,  commissioner  for  the  District  of  Columbia, 

District  of  Columbia,  County  of  Washington^  ss : 

On  the  twenty-second  day  of  June,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  Moses  Kelly,  esq.,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
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trnth,  and  nothing  bnt  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness  ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

EDM.  F.  BEOWN, 
Commissioner  of  (he  Court  of  Claims. 

Fees  of  witness,  none.     Attendance,  one  day. 

Commissioner's  fees. 

Taking  testimony,  five  pages — 1,150  words,  at  20  cts.  per  100.  |2  30 

Oath 10 

One  day's  attendance  at  solicitor's  office,  |3  ;  this  case  half.....     1  50 

3  90 


The  deposition  of  Moses  Kelly,  esquire,  taken  at  the  request  of  B. 
H.  Gillet,  esquire,  solicitor  of  the  Court  of  Claims,  before  Edmund 
F.  Brown,  commissioner  for  the  District  of  Columbia,  to  be  used  in 
the  inyestigation  of  a  claim  against  the  United  States,  now  pending 
in  the  Court  of  Claims,  in  the  name  of  John  Gorman  vs.  United 
Slates. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Moses  Kelly;  my  occupation,  chief  clerk  of 
the  Department  of  the  Interior  ;  my  age  is  forty  years  ;  my  residence 
the  past  year  Washington  city.  I  have  no  interest,  direct  or  indi- 
rect, in  the  claim  which  is  the  subject  of  inquiry  ;  and  am  in  no  degree 
related  to  the  claimant. 

First  interrogatory  by  the  solicitor.  Were  you  ever  disbursing  agent 
of  the  Department  of  the  Interior ;  and  if  so,  when,  and  how  long? 

Answer.  I  was  ;  from  the  1st  of  July,  1853,  until  about  October, 
1856  ;  but  not  for  the  disbursement  of  the  Seventh  Census  fund.  Mr. 
Williamson  and  Mr.  Clarke  were  the  disbursing  agents  for  the  census 
at  different  periods.    . 

Second  interrogatory.  When  you  were  such  disbursing  agent,  was 
the  receipt  now  shown  you  in  the  possession  of  Charles  T.  Jones, 
esq.,  before  you,  when,  and  for  what  purpose? 

Answer.  It  was  not  before  me  officially  ;  I  had  occasion  to  refer  to 
it  on  file  in  the  Treasury  Department.  It  was  probably  in  the  latter 
part  of  1855,  or  early  in  1856,  when  I  was  called  upon  to  prepare  a 
report  on  a  claim  of  said  Gorman,  for  the  apaount  of  the  same,  which 
he  claimed  still  to  be  due. 

Third  interrogatory.  Was  the  claim  of  the  plaintiff  in  this  case  for 
anything,  and  what,  presented  to  you  for  examination  or  settlement ; 
and  if  so,  when ;  and  what  papers  were  then  presented  by  him  or  his 
agents,  and  when,  upon  which  the  claim  was  oased  ? 
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Answer.  His  claim  was  for  a  sum  of  money  which  had  been  found 
due  him  by  the  Census  office,  for  services  rendered  in  New  Mexico  as 
assistant  marshal,  amounting  to  six  hundred  and  three  dollars  and 
sixty-two  cents.  The  marshal  of  New  Mexico  claimed  to  have  paid  it. 
He  denied  having  received  it.  The  amount  claimed  was  for  the  first 
half  due  him  on  account  of  that  service. 

On  the  6th  of  December,  1854,  Evans  &  Fant  presented,  as  his 
attorneys,  the  following  papers,  viz : 

Letter  from  J.  L.  Collins  to  them,  dated  Santa  F6,  New  Mexico, 
October  23,  1854,  enclosing  a  letter  of  the  same  date  from  said  Collins 
to  the  Secretary  of  the  Interior.  Accompanying  these  were  an  affi- 
davit of  J.  Houghton,  dated  Santa  Fg,  21st  October,  1854 ;  an  affida- 
vit of  the  same  date  from  George  H.  Estes,  and  one  of  John  G-orman, 
likewise  of  the  same  date,  taken  before  L.  Sheetz,  clerk  of  the  United 
States  district  court  of  the  first  district  of  New  Mexico,  and  stte8te4 
by*  the  seal  of  said  court.  All  of  these  affidavits  alleging  that  the 
money  was  still  due  and  had  never  been  paid. 

Many  other  papers  and  considerable  correspondence  was  also  before 
me,  having  reference  to  the  same  subject.  In  this  correspondence 
there  was  a  letter  from  John  Gorman  to  J.  C.  Q-.  Kennedy,  Superin- 
tendent of  the  Census,  dated  August  31,  1852  ;  one  from  the  same  to 
the  same,  dated  March  27, 1853 ;  and  one  from  the  same  to  the  same, 
dated  March  27,  1853 ;  all  of  which,  together  with  those  above  re- 
ferred to  as  having  been  presented  by  Evans  &  Fant  on  the  6th 
December,  1854,  are  now  before  me,  and  belong  to  the  files  of  the 
Interior  Department. 

Fourth  interrogatory.  State  whether  from  the  papers  last  above 
mentioned  as  having  been  signed  by  John  Gorman  you  have  become 
acquainted  with  his  handwriting  and  signature ;  and  whether  from 
your  knowledge  thus  acquired  you  believe  that  the  signature  of  said 
lAaintiff  produced  by  said  Jones  is  genuine  and  in  said  Gorman's 
handwriting. 

Answer.  I  have  become  acquainted  with  the  handwriting  and 
signature  of  said  Gorman,  and  believe  the  signature  on  the  receipt 
produced  by  said  Jones  to  be  the  genuine  signature  of  the  said  John 
Gorman. 

Second  general  interrogatory  by  the  commissioner.  Do  you  know 
of  any  other  matter  relative  to  the  claim  in  question  ?  If  you  do, 
state  it. 

Answer.  The  other  matters  within  my  knowledge  are  contained  in 
my  report  to  the  Secretary  of  the  Interior,  dated  February  11,  1866, 
which  is  referred  to  in  the  plain tifiTs  petition  in  this  cause. 

I  have  recently  been  informed  (I  believe  by  Judge  Watts,  of  New 
Mexico,)  that  John  Gorman,  the  said  plaintiff,  has  died  since  he  pre- 
sented his  claim  to  this  court. 

MOSES  EELLT. 

Sworn  to  and  subscribed  before  me  this  22d  day  of  June,  1859. 

EDM.  F.  BROWN, 
Commissioner, 
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IN  THE  COURT  OP  CLAIMS. 

John  Gorbcan  t;^.  Thb  Unitbd  Statbs. 

Testimony  of  Charles  T.  Jones^  esq,^  for  the  United  SicUeSf  taken  before 
Edmund  F.  Brounty  commissioner  for  the  District  of  Columbia. 

District  of  Oolumbia,  Oowdy  of  Washington,  ss : 

On  the  twenty-second  day  of  June,  A.  D.  eighteen  hundred  and 
fifty-nine,  personally  came  Charles  T.  Jones,  esq.,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  with- 
in deposition  were  written  down  by  the  commissioner,  and  then 
proposed  by  him  to  the  witness ;  and  the  answers  thereto  were  written 
down  by  the  commissioner  in  the  presence  of  the  witness,  who  then 
subscribed  the  deposition  in  the  presence  of  the  commissioner. 

EDM.  F.  BROWN, 
Commissioner  of  the  Court  of  Claims. 

Fees  of  witness,  none.    Attendance,  one  day. 

Commissioner's  fees. 

Taking  testimony,  four  pages — 900  words,  at  20  cts.  per  100...  $1  80 

Oath 10 

One  day's  attendance  at  solicitor's  office  $3;  this  case  half..     1  50 

3  40 


The  deposition  of  Charles  T.  Jones,  esq.,  taken  at  the  request  of  B. 
H.  Gillet,  esq.,  solicitor  of  the  Court  of  Claims,  before  Edmund  F. 
Brown,  commissioner  for  the  District  of  Columbia,  to  be  used,  in  the 
investigation  of  a  claim  against  the  United  States,  now  pending  in 
the  Court  of  Claims,  in  the  name  of  John  Gorman  i;^.  United  States. 

First  general  interrogatory  by  the  commissioner.  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant. 

Answer.  My  name  is  Charles  T.  Jones ;  my  occupation,  chief  clerk 
of  the  Register's  office.  Treasury  Department ;  my  age  is  forty 
years  ;  my  residence  the  past  year,  temporarily  in  Washington  city. 
I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the 
subject  of  inquiry,  and  am  in  no  degree  related  to  the  claimant. 

First  interrogatory  by  the  solicitor.  Have  you  in  your  possession, 
and  now  here  present,  what  purports  to  be  a  receipt  signed  John 
Gk)rman ;  and  if  so,  when  did  you  first  see  it,  and  where  did  you 
find  it,  and  for  what  purpose^  was  it  apparently  in  the  place  where 
you  found  it  ? 
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Answer.  I  have  in  my  possession  such  a  receipt.  I  first  saw  the 
same  some  few  days  since.  I  fonnd  it  with  the  settled  acconnt  of  B. 
H.  Williamson,  disbursing  agent  of  the  Seventh  Census  fund,  on  file 
in  the  Register's  office  of  the  Treasury  Department.  It  was  on  file 
as  a  voucher  in  favor  of  the  said  disbursing  agent  for  the  sum  of  six 
hundred  and  three  i%%  dollars  as  a  payment  to  the  said  Gor- 
man as  assistant  marshal,  and  so  allowed  in  the  accounts  of  said 
Williamson  by  the  accounting  officers  of  the  Treasury  Department. 
The  following  is  a  true  copy  of  said  voucher : 

To  B,  H.  Williamson y  esq.j  disbursing  agent  of  cenMM  fund: 

Sir:  Mr.  John  Gorman^  the  assistant  for  the  subdivision  of  Bio 
Arriba  county,  district  of  New  Mexico,  having  made  his  returns  to 
the  marshal  of  said  district,  and  the  same  having  been  received  at 
this  office  with  a  proper  certificate  of  said  marshal  thereto  annexed, 
and  it  appearing  that  said  John  Gorman  is  ultimately  entitled  to  re- 
ceive twelve  hundred  and  seven  ^'oV  dollars  should  his  returns 
on  examination  be  found  conformable  to  the  act  of  May  23,  1850, 
you  will  pay  to  said  assistant  six  hundred  and  three  xVir  dollars 
(being  the  one  half  of  said  full  amount,)  according  to  the  2l8t 
section  of  the  act  aforesaid,  the  same  having  been  approved  by 
the  Secretary  of  the  Interior. 

$603  62— drawn  check  to  order  of  C.  H.  Merritt. 

J.  0.  G.  KENNEDY, 
Superintendent  Seventh  Census. 

Census  Office,  Dbpartment  of  Iktbrior,  AprU  18, 1851. 

Beceived  of  B.  H.  Williamson,  esq.,  disbursing  agent  of  the  Seventh 
Census  fund,  six  hundred  and  three  ^^^^  dollars,  being  the  first 
half  payment  of  the  amount  due  me  as  assistant  marshal. 

JOHN  GOBMAN, 
Ass*t  Marshal^  Arriba  Cownty^  District  of  New  Mexico. 

2d  general  interrogatory  by  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question  ?  If  yon  do,  state  it. 
Answer.  I  do  not. 

CHABLES  T.  JONES. 

Sworn  to  and  subscribed  before  me  this  22d  day  of  June,  1859. 

EDM.  F.  BBOWN, 
Oommisaioner. 
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dnited  states  coubt  of  claims. 

John  Gorman  vs.  United  Statbs. 

Brief  of  claimant. 

John  Gorman,  under  the  act  of  Congress  of  &Iaj  23, 1850,  took  the 
census  of  Bio  Arriba  county,  New  Mexico.  He  was  entitled  for  his 
services  to  |603  62.  By  act  of  Congress  30th  of  August,  1850,  he 
was  allowed  the  further  sum  of  |603  62,  his  compensation  having 
been  increased  one  hundred  per  cent.,  thus  making  due  him  $1,207  24, 
distinguished  as  first  half  and  second  half  payments.  Gorman's  ac- 
counts were  certified  for  payment  April  18,  1851,  and  May  3,  1851. 
At  that  time  J.  C.  G.  Kennedy  was  Superintendent  of  the  Seventh 
Census,  and  Charles  H  .Merritt  was  marshal  of  the  Territory  of  New 
Mexico ;  and  Mr.  Kennedy,  without  authority  from  Gorman,  on  the 
18th  day  of  April,  1851,  placed  the  first  half  pay  of  Gorman,  $603  62, 
in  Merritt's  hands  ;  and  on  the  3d  day  of  May,  1851,  he  placed  the 
second  half  pay,  $603  62,  in  Merritt's  hands^  with  directions  to  pay  it 
over  to  Gorman,  and  take  and  forward  his  receipts.  Under  date  of  Sep* 
tember  3, 1851,  Merritt  sends  the  receipts  of  German  for  his  final  pay- 
ment.  AH  right,  the  business  is  closed.  January  31, 1851,  Gorman 
writes  to  Kennedy  about  his  money  ;  wishes  to  know  why  he  does  not 
get  his  pay,  and  what  amount  is  due  him.  March  9,  1852,  Kennedy 
writes  to  Gorman  in  reply :  '^  I  paid  your  money  to  Merritt ;  under 
date  September  3,  1851,  he  sent  your  receipts ;  the  amount  was 
$1,20T  24."  May  1,  1852,  Gorman  replies;  *'I  want  my  pay;  Mer- 
ritt has  not  paid  me  ;  I  did  not  give  them  receipts."  June  16, 1852, 
Kennedy  replies :  "  We  paid  Merritt  to  pay  you ;  we  have  your  re- 
ceipts ;  we  can't  pay  you  now ;  eventually  you  will  be  paid ;  we  will 
investigate  the  matter  soon,  and  write  to  you  on  the  subject.  * '  June  24, 
1852,  Hon.  John  G.  Miller  writes  to  Mr.  Kennedy  about  the  case  of 
Gorman.  Mr.  Kennedy,  on  the  25tli  June,  1852,  replies,  and  recites 
the  previous  correspondence  with  Gorman,  and  assures  Mr.  Miller 
that  immediate  arrangements  will  be  made  to  pay  Gorman,  and  admits 
that  Merritt  had  failed  to  pay  Gorman,  and  that  '^  his  office  would  see 
the  demands  of  all  legal  claimants  settled  immediately."  In  pursu- 
ance of  that  praiseworthy  promise,  on  the  28th  June,  1852,  Mr.  Ken- 
nedy writes  to  Gorman,  sending  two  receipts  for  first  and  second  half 
pay,  and  says  to  Gorman,  '^  when  you  get  this  letter,  if  Merritt  has 
not  paid  yoo,  sign  these  receipts,  send  them  to  me,  and  I  will  send 
you  the  money."  At  this  state  of  the  case,  Mr.  Kennedy,  9th  of 
March,  1852,  opens  a  correspondence  with  Mr.  Merritt,  and  says : 
''  Merritt,  Gorman  writes  me  you  have  not  paid  him  any  portion  of 
the  $1,207  24  I  gave  you  in  April  last  to  pay  him.  I  hope  you  will 
pay  him,  or  make  satisfactory  explanation."  April  8th,  Mr.  Ken- 
nedy writes  to  Merritt  again,  and  says :  '^  Mr.  Blumner  says  you  have 
not  paid  him ;  please  explain."  May  5th,  1852,  Mr.  Kennedy  writes 
to  Merritt  and  says:  '^Mr.  Williams  says  you  have  not  paid  him. 
Please  let  me  hear  from  you  on  this  subject."    June  29th,  1852,  Ken- 
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nedy  writes  to  Merritt  and  says :  ' '  Tell  me  what  you  have  paid  Gor- 
man, Blumner,  and  Williams.  I  hare  sent  Gk>rman  receipts  for  first 
and  second  half;  Williams  for  second  half;  Blumner  for  first  half; 
and  promised  to  forward  drafts  for  the  same  on  the  return  of  the  re- 
ceipts, if  you  have  not  paid  the  money.  You  say,  in  letter  of  April 
30,  that  Gorman  has  received  one  half.  Be  explicit  on  this  point,  and 
send  us  the  money  we  gave  you  to  pay  Assistant  Marshal  J.  D.  Rohi- 
son."  And  in  a  P.  8.  he  says  to  Merritt:  "I  don't  want  to  prose- 
cute you ;  the  penalty  is  very  severe  for  default  in  disbursers.  Can't 
you  give  security  to  pay  in  twelve  months,  by  bond  of  yourself  and 
father  ?  If  you  do  not  do  this,  I  will  put  the  United  States  attorney 
after  you.  You  will  be  exposed,  and  perhaps  punished  severely.  I 
make  these  suggestions  for  your  benefit."  August  31,  1852,  Merritt 
responds,  and  says :  ^^  I  have  paid  in  full  all  my  assistants  but  Got- 
man,  Williams,  and  Blumner,  and  I  have  paid  them  first  half  each. 
I  owe  the  government  $1,502  30  ;  send  on  your  bond,  and  will  give 
the  security  if  it  was  ten  times  as  much  ;  and  am  under  lasting  obli- 
gations for  the  suggestions  in  your  P.  S."  September  1,  1852,  Mer- 
ritt writes  to  Kennedy  again,  and  says :  *•  In  my  letter  of  yesterday, 
I  thought  I  could  arrange  with  Gorman  the  second  half  payment,  but 
find  I  can't;  so  there  is  $603  91,  being  second  half  pay,  due  him. 
Send  on  your  bond,  and  I  will  give  the  security.  If  the  assistants 
here  would  take  my  obligation,  with  security,  the  matter  could  be  ar- 
ranged here,  but  they  have  refused  to  do  it  since  they  received  your  last 
letter."  March  27,  1853,  Gorman  writes  to  Kennedy :  *'  I  have  got 
$603  62  in  draft,  by  letter  of  February  4,  1853  ;  it  is  strange  you  did 
not  send  me  the  other  half.  I  complied  with  your  request  of  June  28, 
1852,  and  sent  the  receipts.  I  am  entitled  to  my  pay ;  I  look  to  the 
oflBce  for  it ;  I  did  my  duty  faithfully,  and  expect  to  be  paid  for  it 
justly.  There  is  no  encouragement  for  a  man  to  do  right.  Merritt, 
who  has  broken  his  trust,  comes  out  first  best.  September  3,  1851^ 
Merritt  sent  a  receipt,  which  he  says  I  signed,  for  final  payment ;  but 
in  his  letter  of  September  1, 1842,  he  admits  there  is  due  me  $603  62. 
Does  not  this  show,  his  statements  are  unworthy  of  credit?  I  signed 
the  receipts  as  you  directed,  and  Judge  Houghton  says  you  pledged 
your  word  and  honor  to  send  me  the  money.  Why  do  you  not  send 
me  the  balance  without  delay?"  February  8,  1853,  Mr.  Kennedy 
calls  the  attention  of  the  Secretary  of  the  Interior,  Hon.  A.  H.  H. 
Stuart,  to  the  matter ;  advises  a  bond  to  be  sent  to  Merritt,  to  secure 
the  $1,502  30  which  he  admits  due,  and  also  says,  August  31,  1852^ 
'^  Gorman  sent  to  him  an  affidavit  that  up  to  that  time  nothing  had 
been  paid  him  by  Merritt ;  but  that  Merritt  contended  the  first  half 
had  been  paid  him,  and  the  question  of  the  first  half  payment,  $603  62, 
would  be  held  in  suspense."  Whether  the  bond  was  ever  executed  or 
not  I  am  unable  to  say.  Gorman,  in  his  affidavit,  dated  October  21, 
1854,  states,  under  oath,  that  he  had  never  received  from  Merritt  any 
part  of  his  pay  for  his  services,  nor  signed  any  receipts,  except  those 
enclosed  to  him  in  Mr.  Kennedy's  letter  of  June  28,  1852 ;  and,  in 
support  of  his  statements,  he  sends  affidavits  of  J.  Houghton  and 
George  H.  Estes,  dated  October  1,  1854.  On  the  30th  of  October, 
1854,  Merritt  sends  on  his  affidavit,  in  which  he  states  that  before  the 
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14tli  day  of  January,  1852,  he  had  dealings  with  Gorman,  and  owed 
him  a  balance  of  |1,351  78,  for  which  he  gave  Gorman  his  note,  and 
the  $603  62,  first  half  pay  dne  Gorman,  was  included  in  the  note ; 
that  the  note  was  given  by  him  and  received  by  Gorman  in  payment 
of  all  accounts  and  indebtedness  to  Gorman  by  him.  He  also  states 
that  in  July,  1852,  he  proffered  to  Gorman  $603  62,  his  pay  for  tak« 
ing  the  census  of  Bio  Arriba  county ;  that  Gorman  requested  him  to 
retain  it  on  deposit,  as  he  had  other  money  on  deposit  belonging  to 
him ;  and  that  he  never  gave  Gorman  any  other  note  for  money  but 
that  one.  Accompanying  this  affidavit,  under  date  of  October  31 , 
1854,  Merritt  writes  to  Kennedy,  and  sends  him  a  copy  of  the  note  of 
January  14,  1852,  showing  that  he  had  been  sued  on  the  note  ;  that 
judgment  was  rendered  March  24,  1853  ;  that  execution  issued  March 
18,  1854,  and  was  returned  June,  1854,  endorsed  *'  The  plaintiff  or- 
ders a  credit  of  six  hundred  and  forty-four  dollars  to  be  entered  on 
this  execution.  H.  N.  Smith,  plaintiff's  attorney;''  and  says,  ^^you 
will  see  by  the  papers  sent  that  the  first  half  pay  Gorman  claims  has 
been  long  since  paid.  The  credit  appears  on  the  execution  in  1854, 
hut  was  actually  paid  in  1852,  and  the  first  execution  issuing  in 
1854,  it  was  credited  on  it.  I  owe  the  government  $1,500  ;  I  will  pay 
it  in  a  year,"  &c.  In  this  letter  it  will  be  seen  that  Merritt  does  not 
pretend  that  he  paid  in  money  the  $644,  but  refers  to  the  amoiint 
having  been  paid  in  1852.     Now,  there  is  no  pretence  that  Merritt 

¥ud  Gorman,  in  1852,  that  amount  in  any  other  way  than  by  note, 
he  amount  was  included  in  the  note,  as  stated  in  Merritt's  account. 
March  31,  1855,  Merritt  again  writes :  *'  Gorman  is  again  trying  to 
get  his  pay.  I  have  paid  him,  and  refer  you  to  my  letter  of  October, 
1854.  Send  me  a  copy  of  his  proofs,  and  I  will  pledge  my  life  I  will 
sustain  all  I  have  said."  Mr.  Whiting  now  takes  up  the  case,  as  Act- 
ing Secretary  of  the  Interior,  and  very  rightly  comes  to  the  conclusion, 
in  his  letter  of  May  30,  1855,  **  that  as  Gorman  had  taken  note  of 
Merritt,  including  $603  62  due  him  from  the  United  States,  had  sued 
on  it,  got  judgment,  and  collected  $644  on  the  judgment,  that  he 
had  received  a  draft  from  the  government  for  $603  62,  which,  with 
the  amount  of  $f  44  paid  by  Merritt,  would  discharge  the  claim  of 
Gorman."  The  conclusion  of  Mr.  Whiting  was  based  upon  the  fact 
that  Merritt  had^  in  fact,  paid  to  Gorman  the  $644  credited  on  the 
judgment.  This  letter  of  Mr.  Whiting  is  shown  to  Mr.  Merritt,  and, 
September  29, 1855,  which  is  the  last  time  we  hear  from  Merritt,  he 
says :  "  I  have  seen  Mr.  Whiting's  letter  of  May  30, 1855,  in  relation 
to  the  claim  of  John  German.  Mr.  Whiting  is  laboring  under  a  mis- 
apprehension of  the  facts.  The  $603  62  were,  it  is  true,  included  in 
the  note  given  by  me  to  Gorman,  but,  after  suit,  were  withdrawn  by 
his  order  from  the  amount  of  the  judgment.  No  part  of  the  balance 
of  that  judgment  has  ever  been  satisfied  by  me,  nor  have  I  ever  been 
able  to  pay  John  Gorman  any  part  of  the  amount  due  him.  The 
other  ooligation  I  gave  him  for  $603  62,  which,  I  understood,  has 
heen  forwarded  to  Hamilton  G.  Fant,  esq.,  was  given  and  intended  as 
evidence  of  my  indebtedness  to  Gorman,  and  that  I  had  not  been  able 
to  pay  him,  and  was  thus  conditionally  received  by  Gorman,  and  not 
in  satisfaction  of  the  claim.    I  further  certify  that  I  have  not  been 
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able,  nor  am  I  now  able,  to  pay  any  part  of  tbe  lasl-named  amount/^ 
With  these  additional  facte  before  the  department,  showing  that  Mer- 
ritt  had  not,  in  fact,  paid  to  Gorman  any  part  of  the  amount  due  him, 
Mr.  Moses  Kelly  takes  the  case  under  review,  and,  on  the  11th  day  of 
February,  1866,  after  reflecting  upon  the  case  for  five  months,  he 
makes  a  report  to  the  Hon.  Robert  McClelland,  recitiog  the  history 
of  the  case  from  the  beginning,  and  arrives  at  the  conclusion  that  the 
decision  of  Mr.  Whiting,  made  May  30,  1855,  must  be  regarded  as 
conclusive,  unless  Gorman  can  clearly  show  that  the  signatures  to  the 
receipts  furnished  by  Merritt,  in  September,  1851,  are  forgeries.    The 
reasoning  of  Mr.  Kelly  is  this,  in  suostance :     1.  '^  We  have  got  your 
receipts,  sent  to  us  September  3, 1851,  by  Merritt,  and  if  you  (Gorman) 
was  ibol  enough  to  give  him  your  receipts  without  getting  the  money, 
the  government  is  not  now  bound  to  pay  you,  and  you  must  lose  it. 
2.  Merritt  says  he  was  your  banker ;  that  he  gave  you  note  for  what 
he  owed  you ;  you  sued  him  on  it ;  and  if  you  can't  get  the  money  we 
sympathize  with  you,  my  dear  iollow — are  sorry  for  you ;  you  ought 
not  to  have  acted  so  foolish  as  to  trust  Merritt  with  your  money  when 
he  offered  it  to  you ;  but  as  for  paying  you  a  cent  of  the  balance  due 
you,  we  do  not  intend  to  do  it  unless  you  prove  those  receipts  are  for- 
geries."    In  a  letter  of  February  12,  1856,  the  Hon.  B.  McClelland 
endorses  the  report  of  Mr.  Kelly,  and,  by  way  of  consolation  to  Mr. 
Gorman,  tells  him  if  there  is  any  hardship  results  to  him  from  the 
loss  of  his  money,  it  is  the  result  of  his  own  folly  in  the  premises. 
Since  that  time,  Mr.  Gorman  forwards  to  the  department  the  affidavit 
of  Mr.  Houghton,  showing  that  when  the  credit  was  entered  on  the 
judgment  of  Gorman  against  Merritt,  of  $644,  it  was  so  entered, 
not  because  Merritt  had  paid  Gorman  anything,  but  because  the  gov- 
ernment had  sent  Gorman  $603  62  ;  and  the  amount  so  sent  was  cred- 
ited on  the  judgment  because  it  was  not  just  for  Gorman  to  hold  a 
judgment  against  Merritt  for  all  his  pay  after  the  government  had 
paid  him  one  half.     Mr.  Kelly,  when  commenting  upon  this  part  of 
the  case,  says :    *^  The  credit  was  not  endorsed  upon  the  judgment  in 
consequence  of  any  payment  having  been  made  to  Gorman  by  Merritt, 
but  by  withdrawing  from  the  judgment  so  much  of  the  note  as  incla- 
ded  the  first  half  payment."     Here  Mr.  Kelly  falls  into  a  blunder  of 
fact.     The  credit  endorsed  had  no  reference  whatever  to  the  first  half 
payment.    Merritt,  September  1,  1852,  admits  that  second  half  paj- 
ment  had  not  been  made  to  Gorman.    February  4,  1853^  Mr.  Ken- 
nedy  sends  draft  to  Gorman,  not  for  first  half  but  for  second  half 
payment,  $603  62.     This  draft  did  not  roach  Gorman  until  the  27th 
day  of  March,  1853  ;  and  on  the  24th  day  of  March,  1863,  three  dajs 
previous,  Gorman  had  obtained  judgment  on  the  note  against  Merritt 
for  the  amount  of  both  first  and  second  half  payments,  and  when  he 
issues  execution,  he  endorses  a  credit  of  the  amount  of  this  second  half 
payment  on  the  judgment,  for,  as  an  honest  man,  he  could  not  ooUect 
from  Merritt  an  amount  included  in  the  judgment,  which  amount  the 
United  States  had  paid  him  after  the  judgment  had  been  obtained. 
The  balance  now  aue  on  the  judgment  has  relation  to  the  first  half 
payment,  and  has  never  been  withdrawn  from  the  judgment,  but 
stands  there  yet  unpaid. 
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Sach  is  a  brief  and  sabstantial  history  of  the  yarious  facts  in  this 
case.  Before  presenting  the  points  and  evidence  in  this  case  before 
the  conrt,  it  is  a  matter  of  some  moment  to  ascertain  npon  whom  is 
located  the  burden  of  proof  in  this  matter.  The  government,  in  the 
letters  of  Mr.  Kennedy,  dated  April  18  and  May  3,  1851,  admits  in- 
debtedness to  Grorman  of  |1,207  24,  and  paid  it  to  Merritt  without 
authority  from  Gorman.  This  makes  out  the  case  of  Gorman,  and 
it  now  rests  with  the  government  to  show  that  the  amount  has  bene 
paid  by  Merritt  to  Gorman.  How  does  the  government  show  that 
8ach  payment  has  been  made?  The  government  says:  1.  ^'We 
sent  you  draft  for  second  half  payment,  $603  62."  Gorman  replies : 
^'  All  right ;  I  am  not  asking  payment  of  second  half,  but  first  half.'' 
Grovernment  replies:  "  We  have  your  receipt  of  September  3,  1851, 
for  first  half  payment."  Gorman  says:  **I  send  you  my  affidavit 
that  I  never  gave  that  receipt;  that  Merritt  has  never  paid  me  a 
cent ;  and  I  send  you  also  letter  of  Merrit,  dated  September  29,  1855, 
in  which  he  admits  I  have  never  been  paid  anything  by  him."  The 
government  replies:  "Prove  the  receipt  is  a  forgery,  and  we  will 
then  pay  you,  otherwise  we  will  not. 

I  now  submit  to  the  court  the  following  propositions  : 

1.  That  after  Gorman  upon  his  oath  stated  he  did  not  execute  the 
receipts  of  September,  1861,  the  government  must  prove  that  they 
are  genuine  before  it  can  excuse  itself  from  liability,  and  that  no 
8Qch  proof  is  produced. 

2.  That  if  the  receipts  were,  in  fact^  executed  by  Gorman,  and 
nothing  was  paid  him,  he  is  still  entitled  to  the  balance  unpaid,  for 
a  receipt  is  not  conclusive,  but  may  be  "  explained,  qualified,  or  con- 
tradicted."— (See  United  States  Digest,  volume  12,  page  513.) 

3.  The  note  given  by  Merritt  to  Gorman  did  not  extinguish  the 
liability  of  the  United  States  to  Gorman. — (See  Watkins  vs.  Hill,  8 
Pick.  522  ;  Thacher  vs.  Dinsmore,  5  Mass.  299 ;  Greenwood  vs. 
Curtis,  6  Mass.  358. 

4.  That  the  unsworn  opinion  of  Mr.  Kelly,  resulting  from  mere 
comparison  of  handwriting,  from  which  he  determines  that  the  re- 
ceipts of  September  3,  1851,  are  genuine,  is  not  sufficient  evidence  of 
that  disputed  fact. — (See  Little  vs.  Beazly,  2  Ala.  703 ;  Page  vs. 
Homans,  2  Shep.  478;  Wilson  vs.  Kirkland,  5  Hill,  182;  The 
people  vs.  Spooner,  1  Denio,  343.) 

5.  That  the  government  having,  without  the  consent  of  Gorman, 
made  Merritt  its  agent  to  pay  Gorman — if  loss  is  to  occur  to  either 
party  by  the  misconduct  of  Merritt — it  is  more  just  that  the  goTern- 
ment,  who  trusted  Merritt,  should  pay  the  money  twice,  than  that 
Gorman  should  be  compelled  to  lose  payment  for  his  labor. — (See 
Chitty  on  Contracts,  note  (1,)  page  700.) 

6.  That  if  the  liability  of  the  government  was,  in  fact,  extinguished 
by  the  reoeipte  of  September  3,  1851,  the  letter  of  Mr.  Kennedy  of 
Jane  28,  1852,  revived  the  liability  of  the  United  States.— (See 
Chitty  on  Contracts,  page  56.) 

It  is  not  intended  in  this  case  to  question  at  this  time  the  correct- 
ness of  the  opinions  of  this  court  upon  the  subject  of  interest,  but 
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that,  in  accordance  with  said  decisions,  interest  may  be  allowed  the 
•claimant  in  this  case.  In  the  case  of  White  va.  The  United  States, 
the  Court  of  Claims  held  that  **  the  ordinary  principles  of  law  and 
morality  which  are  applied  to  regulate  the  dealings  of  individuals  are 
applicable  to  transactions  between  the  United  States  and  their  citi- 
zens." It  is  contended  in  this  case  that  the  ^'  ordinary  principles  of 
law  and  morality  "  entitle  the  claimant  to  interest  on  the  amount  due 
him.  It  is  not  denied  that  the  general  English  common-law  rule 
upon  the  subject  of  interest  is,  '^  that  the  debtor  is  not  bound  to  pay 
interest  on  the  sum  he  owes ;"  but  it  is  contended  by  me  that  the  ad- 
judications of  the  American  courts  have  established  an  American 
common  law,  founded  upon  principles  of  equity,  justice,  and  common 
sense,  under  which  interest  may  be  and  is  recovered  under  certain 
circumstances.  From  these  American  authorities  the  following 
general  rule  may  be  deduced  :  That  '^  where  the  money  of  one  person 
has  been  detained  wrongfully,  or  been  used  by  another,  or  where  it 
has  been  kept  by  him  when  it  should  have  been  paid  over,  interest  is 
properly  chargeable  in  an  action  to  recover  it." — (See  Dodge  vs.  Per- 
kins, 9  Pick.  369  ;  Knight  vs.  Beese,  2  Dallas,  182  ;  Bell  vs.  Logan, 
7  J.  J.  Marsh.  594 ;  Vance  i;^.  Vance,  5  Monroe,  261 ;  Sellick  vs. 
French,  1  Conn.  33 ;  Hubbard  vs.  Charleston  Railroad  Company,  11 
Metcalf,  124 ;  Johnson  t^.  Eicke,  7  Halsted,  316 ;  Marion  vs.  Mc- 
Bae,  1  Cheves's  Laws,  61 ;  Wood  t;^.  Bobbins,  11  Mass.  504 ;  Evarts 
vs.  Nason,  11  Vermont,  122 ;  Hudson  vs.  Tenny,  6  N.  Hamp.  456; 
Chancy  vs.  Yeaton,  1  N.  Hamp.  151 ;  Winslow  vs.  Hathaway,  1 
Pick.  211 ;  Greenly  vs.  Hopkins,  10  Wend.  96 ;  Lynch  vs.  Deviar, 
3  Johns.  Ca.  303 ;  Shipman  vs.  Miller,  2  Boot,  405 ;  Simpson  vs. 
Teltz,  1  McCord,  64,  213.) 

Should  the  above  positions  be  well  founded  in  law  and  sustained 
by  the  facts,  it  is  contended  that  the  claimant  is  entitled  to  bill  for 
his  relief  for  $603  62,  with  interest. 

JOHN  S.  WATTS, 
Attorney  for  Claimant. 


IN  THE  COURT  OF  CLAIMS. 

JoHK  Gorman  vs.  The  United  States. 

SOLICITOR'S  BRIEF. 

Claim  for  services  in  assisting  to  take  the  census  of  1S50  in  New  Mexico, 

MATERIAL  AVERMENTS  IN  THE  PLAINTIFF'S  PETITION. 

1.  That  he  was  engaged  in  1850  in  taking  the  United  States  census 
in  New  Mexico. 

This  is  admitted,  with  this  addition,  that  he  was  employed  by 
Charles  H.  Mcrritt,  United  States  marshal  of  that  Territory,  as  his 
assistant. 
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2.  That  his  senrices  were  not  paid  for,  except  in  part,  and  that  there 
is  dae  him  therefor  the  sum  of  $603  62,  for  which  the  United  States 
are  liable. 

Both  the  fact  and  the  conclusion  of  law  are  denied. 

3.  The  petition  admits  that  the  United  States  paid  him  |603  62, 
being  the  second  part  payment. 

4.  The  plaintiff  denies  that  he  executed  receipts  for  the  amount  of 
his  services,  but  admits  that  he  took  said  Merritt's  note  for  11,351  78, 
but  denies  that  he  received  it  as  payment,  and  avers  that  he  was  never 
able  to  collect  it. 

It  is  claimed  by  the  defendants  that  plaintiff  did  execute  said  re- 
ceipts, and  that  they  were  forwarded  to  the  Census  office,  and,  except 
as  to  the  |603  62  subsequently  paid  by  the  United  States,  the  same 
were  allowed  to  the  disbursing  agent  for  the  census,  without  even 
notice  from  the  plaintiff  that  the  same  had  not  been  paid. — (See  evi« 
dence  of  Jones  and  Kelley,  supplemental  record,  pp.  — .) 

MATERIAL   FACTS   ESTABLISHED  BT  THE    EVIDENCE  AS  UNDERSTOOD  BT  THE 

soncrroR. 

1.  Charles  H.  Merritt  was  marshal  of  New  Mexico  at  the  time  of 
the  services  in  question. — (Petition,  Record,  p.  3.) 

2.  That  plaintiff  was  an  assistant  appointed  by  Merritt  to  take  the 
census  in  1850  in  Rio  Ariba  county. — (Record,  p.  18.) 

3.  That  his  services  were  estimated  at  |603  62,  but  subsequently 
they  were  increased,  under  a  law  of  Congress  applicable  to  certain 
Territories,  one  hundred  per  cent. — (Record,  p.  18.) 

4.  On  the  J  8th  of  April,  1851,  the  Census  bureau  gave  Merritt,  in 
a  draft,  $603  62  to  pay  the  first  or  original  amount  for  taking  the 
census,  and  on  the  3d  of  May  the  Census  bureau  sent  blank  receipts, 
to  be  filled  up  and  returned,  for  the  further  sum  of  |603  62,  to  pay 
the  additional  amount  allowed  under  the  act  of  30th  of  August,  1850, 
allowing  additional  compensation  for  taking  the  census  in  California, 
Oregon,  Utah,  and  Hew  Mexico,  (9  U.  8.  L.,  p.  445.) — (Record,  pp. 
22,  23.) 

5.  That  on  the  3d  of  September,  1851,  Merritt  forwarded  to  the 
Census  bureau  plaintiff's  receipt  for  $603  62,  and  one  signed  by  him 
in  blank. — (Record,  pp.  18,  24,  25.) 

6.  The  blank  receipt  was  filled  up  with  the  sum  of  |603  62,  being 
the  amount  of  the  addition  which  had  been  sent  by  Merritt  for  plain- 
tiff, and  both  were  filed  away  and  the  matter  treated  as  closed. — (Re- 
cord, pp.  18,  31.) 

7.  On  learning  that  the  additional  allowance  had  not,  in  fact,  been 
paid  by  Merritt  to  plaintiff,  that  sum  was  paid  directly  to  the  latter 
by  the  Census  bureau,  and  his  receipt  taken  therefor. — (Record,  pp. 
31,32.) 

8.  That  the  plaintiff,  some  months  after  he  gave  Merritt  the  receipt 
for  the  first  part  of  the  census  money,  took  from  him  his  note,  which 
included  the  same  and  perhaps  the  additional  compensation,  and  also 
some  other  sum  ;  said  note  amounting  to  $1,351  78. — (Record,  pp» 
21,  22  ;  Houghton's  evidence,  Record,  p.  9.) 
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9.  The  plaintiff  brought  suit  upon  this  note  against  Merritt  and 
recovered  judgment  for  the  amount,  with  interest,  in  1853,  and  exe- 
cution was  issued  thereon  on  the  18th  of  March,  1864,  for  $1,4S5  11, 
on  which  there  is  an  endorsement  of  $644. — (Record,  pp.  9,  10.) 

10.  The  execution  was  served  on  the  27th  of  March  on  five  gar- 
nishees  ;  but  there  is  no  evidence  as  to  what  further  was  done  under 
it. — (Record,  p.  10.) 

11.  There  is  no  sufficient  evidence  that  Merritt  did  not,  in  fact,  pay 
plaintiff  the  $603  62  which  was  sent  to  him  by  the  disbursing  agent 
of  the  Census  bureau  on  the  18th  of  April,  1851,  and  which  he  re- 
ceipted.— (See  receipt,  Record,  p.  24.) 

Plaintiff's  own  oath  cannot  be  considered  as  evidence  to  defeat  his 
receipt. 

The  confessions  of  Merritt  are  not  evidence,  however  proved. 

But  the  plaintiff  has  disproved  his  own  assumptions  by  making 
Kelley's  report  and  the  papers  attached  a  part  of  his  evidence. 
Among  his  papers  is  the  sworn  statement  of  Merritt,  and  also  a  letter 
from  him ;  both  of  which,  being  furnished  by  him,  the  defendants 
have  a  right  to  use  against  him. 

Merritt  gives  a  statement  of  his  accounts  with  plaintiff,  crediting 
him  forty  dollars  for  services,  |876  for  cash,  and  $603  62  received 
from  the  Census  office.  He  shows  that  he  owed  plaintiff  $1^351  78. 
Merritt  then  made  oath  on  the  30th  of  October,  1854,  to  the  truth  of 
this  statement  as  follows : 

^^  That  previous  to  the  14th  day  of  January,  1852,  he  had  various 
dealings  with  John  Gorman,  late  assistant  United  States  marshal  for 
taking  the  census  in  the  county  of  Rio  Ariba,  a  true  statement  of 
which  appears  in  the  foregoing  account,  and  the  amount  of  $603  62, 
which  appears  therein  to  the  credit  of  said  Gorman,  is  the  half  pay 
received  by  him,  the  said  Merritt,  for  Gorman  for  taking  the  census  as 
late  assistant  United  States  marshal,  as  aforesaid  ;  and  the  deponent 
further  says,  that  on  the  14th  day  of  January,  1852,  he  gave  his  note 
(^as  charged  in  the  foregoing  account^  to  said  Gorman  for  $1,351  78 
in  payment  of  all  accounts  and  indeotedness  on  the  part  of  the  said 
Merritt  to  the  said  Gorman  up  to  that  date,  and  that  said  note  was 
received  by  said  Gorman  as  satisfaction  for  all  indebtedness  as  afore- 
said ;  and  said  deponent  further  states,  that  on  his  arrival  here  in 
the  month  of  July,  1852,  he  proffered  to  said  Gorman  the  said  sum 
of  $603  62,  his  compensation  for  taking  the  census  in  the  county  of 
Rio  Ariba,  as  assistant  marshal  as  aforesaid,  and  that  the  said  Gor- 
man requested  him,  the  said  Merritt,  to  retain  the  said  money  on  de- 
posit, as  he  had  other  moneys  on  deposit  belonging  to  him,  the  said 
Gorman  ;  and  deponent  further  says,  that  he  never  gave  to  said  Ger- 
man any  other  note  for  money  than  the  one  herein  referred  to. — (Re- 
cord, p.  38.) 

C.  H.  MERRITT. 

The  same  leading  statement  is  in  a  letter  of  Merritt's  dated  October 
31,  1854,  (Record,  p.  37,)  and  is  reiterated  on  the  3l8t  of  March, 
1855.— (Record,  p.  40.) 

Merritt,  in  his  letter  of  August  31,  1862,  also  stated  that  he  had 
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paid  G(ormaii  |603  62,  being  the  first  half,  and  that  he  expected  to 
settle  the  second  half. — (Record,  p.  29.) 

Bat  the  next  day  after  he  wrote  that  he  had  seen  Gorman  and 
conld  not  do  so. — (Record,  p.  30.) 

The  receipt  given  by  Grorman  is  fall  evidence  that  be  received  the 
first  $603  62.  Merritt's  letters  and  affidavit  confirm  that  evidence. 
The  receiving  of  Merritt's  note,  the  salt  apon  it,  the  jadgment  and 
execution,  all  go  to  strengthen  this  evidence.  There  is  no  evidence 
to  impeach  the  validity  or  effect  of  the  receipt.  The  hearsay  state- 
ments called  out  from  plaintiff's  witness  are  not  evidence  to  show 
that  the  money  was  not  paid  as  stated  in  the  receipt. 

11.  The  receipt  of  plaintiff  for  the  first  half  was  treated  as  evidence 
of  payment  at  the  treasury,  and  allowed  to  the  disbursing  agent  of  the 
Census  bureau  — (Kennedy's  letter  of  March  9,  1852,  Record,  p.  24  ; 
Jones'  evidence.  Supplemental  Record,  p.      .) 

Hence,  it  appears  that  the  United  States  have  once  paid  this  first 
part  by  allowing  the  receipt  therefor  in  the  settlement  with  the  dis- 
bursing agent.  If  now  paid,  it  will  be  paid  a  second  time,  and  that 
too  in  consequence  of  the  plaintiff  signing  a  receipt  as  evidence  of 
truth  which  lie  now  says  is  untrue. 

12.  The  second  half  has  been  paid,  and  its  payment  is  admitted  in 
the  petition  and  is  undisputed. 

13*  The  plaintiff  signed  the  receipt  for  the  first  half  of  the  amount 
dae. 

The  plaintiff,  in  his  petition,  says  : 

^'  Your  petitioner^  for  a  history  of  the  facts  and  the  action  of  the 
Department  of  the  Interior  upon  said  claim,  refers  to  the  report  of 
Moees  Eelley,  made  February  11,  1856,  and  the  reply  thereto  of  your 
petitioner  through  his  counsel,  dated  September  2,  1856,  and  the 
affidavits,  letters^  and  papers  on  file  in  the  said  department,  and  alluded 
to  in  the  said  report,  and  the  reply  thereto.  A  copy  of  said  report 
and  the  reply  thereto  is  hereby  made  a  part  of  this  petition." 

This  adopts  the  report  of  Mr.  Kelley  as  true ;  and  Eelley  says  that 
in  his  judgment  the  plaintiffs  signature  to  the  receipt  in  question  is 
genuine. 

He  says : 

"  On  the  3rf  September^  1851,  Merritt  enclosed  to  the  Censtts  office^ 
from  Santa  Fiy  New  Mexico^  both  of  these  accounts,  with  Gorman's 
signature  to  each  of  them.  That  for  the  ^ first  half  payment '  was 
receipted  infvUy  and  was  a  complete  and  perfect  voucher  in  favor  of 
the  disbursing  agent ;  that  for  ^  the  second  and  last  payment '  was 
receipted  in  blankj  but  as  the  money  to  pay  it  had  been  sent  out 
through  Merritt,  and  as  German  was  presumed  not  to  have  affixed 
his  signature  without  being  paid,  the  blank  was  filled  up  in  the 
Census  office  with  the  amount  named  in  the  body  of  the  account,  and 
credit  given  the  disbursing  agent  accordingly. — (See  copies  3  and  4 
annexed.) 

''  After  having  carefully  compared  the  signatures  to  these  receipts 
with  the  signature  of  Gorman  to  an  affidavit  made  by  him  on  the 
2l8t  October,  1854^  duly  authenticated  under  seal  of  court,  I  have  no 
hesitation  in  expressing  the  conviction  that  they  are  genuine,  although 
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Hr.  G.  appears  to  have  forgotten  that  ho  e^er  gave  any  other  receipts 
than  those  which  he  himself  subsequently  sent  directly  to  the  Snper*- 
intendent-of  the  Census." — (Record,  p.  18.) 

Kelley  was  subsequently  examined  under  oath,  and  testified  that, 
from  papers  submitted  to  him  in  relation  to  this  claim  while  he  was 
disbursing  agent  for  the  Interior  by  Gorman's  attorney^  he  had  be* 
come  acquainted  with  his  signature,  and  that  he  believed  that  his 
signature  to  the  receipt  in  question  was  genuine  and  in  his  own  proper 
handwriting. 

LEGAL   PROPOSrnOKS. 

FntST.  The  plaintiff ' 8  signature  to  the  receipt  is  evidence  ofpar/ment^ 
and  payment  not  beihg  disproved j  it  is  condueive. 

That  the  plaintiff  signed  the  receipt  cannot  now  be  subject  of  ques- 
tion. It  is  conceded^  that  under  certain  circumstances,  a  receipt  may 
be  explained  away  ;  still,  the  one  in  question  is  conclusive,  because  it 
has  not  been  shown  to  be  untrue  in  its  statemi'nts  or  to  be  false  in 
any  respect.  The  attempt  to  do  so  has  entirely  failed.  The  plaintiff 
has  not  offered  any  legitimate  evidence  to  show  that  he  was  not  paid 
in  conformity  "with  the  terms  of  the  receipt  itself.  The  statements 
made  by  Merritt  to  the  plaintiff's  witnesses  are  no  evidence  against 
the  defendants.  Although  they  might  be  good  as  between  him  and 
the  plaintiff,  they  prove  nothing  against  anybody  else.  His  state* 
ments  were  not  verified  under  oath,  and  he  may  have  told  an  untruth 
for  the  very  purpose  of  securing  double  pay  to  the  plaintiff.  All 
that  these  witnesses  have  sworn  may  be  entirely  true,  and  still  the 
plaintiff  may  have  received  his  full  pay  through  Merritt.  The  plain- 
tiff should  have  sworn  Merritt,  and  proved  by  him,  if  he  could,  that 
he  signed  the  receipt  without  being  in  fact  paid  ;  but  he  failed  to  do 
so.  He  has  proved  what  Merritt  said  orally,  while  he  (Merritt)  said 
in  writing  and  under  oath  in  an  ex  parte  affidavit  exactly  the  reverse  ; 
and  hence,  on  this  inadmissible  evidence,  the  case  stands  as  it  origi- 
nally did — upon  the  receipt  itself,  which  shows  that  the  plaintiff  has 
been  fully  paid. 

Merritt's  written  and  sworn  statement  is  as  good  evidence  as  his 
oral  statement  for  all  purposes,  and  somewhat  better.  That  stote- 
ment  shows  that  he  took  the  receipt  and  draft  to  pay  it  to  the  plaintiff, 
and  that  the  latter  signed  the  receipt ;  and  he  offered  him  the  money, 
but  that  the  plaintiff  told  him  to  keep  it  for  him,  as  he  was  keeping 
other  money  which  he  had  left  with  him  for  that  purpose;  and  that 
Merritt  gave  plaintiff  his  note  for  the  amount,  upon  which  the  latter 
sued  and  recovered  a  judgment. 

Second. — The  United  States  having  once  paid  the  amount  of  thepres- 
ent  daim  through  the  instrumentality  of  the  plaintiff  j  the  latter  is  chopped 
from  daiming  that  they  should  pay  a  second  time. 

The  money  to  pay  the  plaintiff  for  his  services  was  placed  in  the 
hands  of  Williamson  to  be  disbursed.  On  the  order  of  superintend* 
ent  Kennedy,  Williamson  sent  the  receipt  to  be  signed,  and  a  draft 
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• 

to  pay  the  same,  on  the  18th  of  April,  1851,  hj  Merritt,  the  plaintiff 
being  his  assistant  as  marshal.  The  plaintiff  signed  the  receipt, 
which  was  returned  to  Williamson,  and  was  allowed  to  him  in  the 
settlement  of  his  acconnts ;  and  thns  the  United  States  paid  once. 
If  the  money  was  not  paid  over  by  Merritt  to  plaintiff,  he  shoald  not 
have  signed  the  receipt,  and  then  Williamson  would  have  been  ac- 
countable for  the  money  placed  with  him  for  disbursement ;  hut  by 
signing  it  he  naturally  created  the  belief  that  Williamson  had  actu- 
allypaid  him,  and  therefore  the  government  admitted  the  payment 
by  Williamson,  because  the  plaintiff  had  provided  him  with  evidence 
that  he  had  done  so.  And  it  is  not  denied  that  Williamson  acted  in 
good  faith  and  sent  the  money,  and  obtained  the  receipt  and  got  it 
allowed  in  his  accounts  without  suspecting  that  the  plaintiff  had  not 
in  fact  received  his  pay.  It  was  a  year  or  more  after  the  giving  the 
receipt  before  the  Census  bureau  was  notified  that  plaintiff  complained 
that  he  had  not  been  paid. 

From  this  it  clearly  appears  that  the  plaintiff,  by  his  acts,  induced 
the  United  States  to  believe  that  he  had  been  paid  by  Williamson^ 
and  therefore  allowed  Williamson  the  amount ;  and  consequently, 
the  plaintiff,  by  his  own  acts,  is  estopped  from  denyiog  the  payment 
as  between  him  and  the  defendants. 

Thibd. — Merritt  became  the  agent  of  the  plaintiff,  and  in  retaining 
the  money  in  queaticn  he  represented  him^  and  therefore  the  kUter  cannot 
rightfully  claim  a  second  payment  of  the  defendants. 

The  plaintiff  has  shown  that  he  received  Merritt' s  note  for  the 
money  in  question.  In  his  petition  the  plaintiff  claims  that  he  is 
not  barred  from  his  right  to  recover,  ^^  because  said  note  was  not 
given  or  received  in  payment  or  satisfaction  of  the  claim  of  your  pe- 
titioner against  the  United  States,  and  no  part  of  said  note  has  ever 
been  collected  by  your  petitioner;  and  the  said  Charles  H.  Merritt, 
after  due  diligence  to  collect  the  money  of  him  by  your  petitioner, 
has  proved  wholly  insolvent  and  unable  to  pay  any  part  of  said 
note." — (Record,  p.  4.) 

The  note  referred  to  is  set  out  in  the  record  at  page  c9,  and  is  dated 
January  14,  1852 — some  four  or  five  months  before  the  plaintiff  noti- 
fied *Mr.  Kennedy  that  he  had  not  been  paid — and  is  for  |1,351  .78, 
and  must  include  much  more  than  his  claim  for  taking  the  census. 
The  record  at  the  same  page  shows  that  a  judgment  had  been  ren- 
dered on  the  note  in  a  suit  commenced  after  plaintiff  had  notified 
Mr.  Kennedy  that  his  money  had  not  been  paid,  and  an  execution 
issued,  and  that  in  fact  he  had  received  and  credited  on  the  judgment 
$644,  being  more  than  the  amount  in  question.  This  amount  covered 
the  |603  62  and  interest,  which  Merritt  alleges  and  the  plaintiff 
proves  to  have  been  included  in  this  note.  After  requesting  Merritt 
to  keep  the  money  for  him,  and  taking  his  note,  and  suing  thereon, 
and  obtaining  judgment,  and  receiving  more  than  the  amount  now 
claimed  thereon,  he  cannot  deny,  in  this  suit,  that  Merritt  was  his 

s 

o  Mr.  Eenoedy  notified  by  letter  of  January  31,  A.  D.  1852. 
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agent,  and  acted  for  him  in  keeping  the  money  now  claimed.  He 
has  his  judgment  for  this  same  claim  against  Merritt,  has  collected 
near  half  of  that  judgment,  and  now  seeks  to  obtain  |603  62  of  it 
from  the  United  States.  If  they  pay  him,  he  may  still  enforce,  if  he 
has  not  done  so  already,  his  judgment  against  Merritt,  and  obtain  it 
over  again. 

How  can  plaintiff  deny  that  Merritt  acted  for  him  and  in  conformity 
with  his  wishes,  when  he  signed  the  receipt  and  afterwards  took  his 
note  for  that  and  other  amounts? 

If  he  did  not  wish  to  release  the  government,  he  should  not  have 
signed  the  receipt.  If  he  did  not  consent  that  Merritt  should  become 
his  debtor  instead  of  the  United  States,  why  did  he  take  his  note  for 
the  amount?  If  he  had  not  recognized  Merritt  as  his  bailee  keeping 
his  funds,  why  did  he  let  the  matter  rest  from  the  signing  of  the  re- 
ceipt, in  the  spring  of  1851,  until  the  winter  of  1852,  and  then  take 
his  note  and  include  the  amount?  During  all  this  long  period  he 
made  no  complaint,  and  it  is  too  late  to  do  so  now. 

Merritt  was  at  no  time  the  agent  of  the  United  States  in  this  mat- 
ter. He  was  not  made  so  by  law^  nor  was  he  in  fact.  Williamson 
was  the  sole  agent  of  the  United  States  at  the  time  under  the  law  (9  U. 
S.  L.,  432,  §  21)  for  paying  these  expenses.  His  sending  the  receipt 
and  draft  by  Merritt  did  not  make  the  latter  the  agent  of  the  govern- 
ment, even  if  he  became  the  private  agent  of  this  disbursing  officer. 
Williamson  was  not  authorized  by  law  to  employ  an  agent.  It  fol- 
lows that  Merritt  was  not  the  agent  of  the  United  States,  and  they 
are  not  bound  to  make  good  any  losses  that  the  plaintiff  may  have 
sustained  by  his  transactions  with  him.  Williamson,  their  lawful 
agent,  acted  in  good  faith  throughout^  and  so  has  the  government. 
If  Merritt  cheated  the  plaintiff  in  this  matter,  it  is  a  private  affair 
between  them,  for  which  the  defendants  are  not  liable. 

Fourth. — The  plaintiff  having  shown  that  he  has  attached  certain 
rights  belonging  to  Merritt,  he  cannot  recover  anything^  if  the  drfend- 
ants  were  liable,  until  he  shows  their  final  application. 

The  marshal  returns,  that  on  the  27th  of  March,  1854,  he  served 
the  execution  on  five  garnishees. — (Record,  p.  39.) 

In  October  of  that  year  the  clerk  certifies  that  no  further  proceed- 
ings had  then  been  had  in  the  cause. — (Record,  p.  39.) 

It  may  well  be  that  the  whole  judgment  has  through  these  levies 
been  paid,  or  that  it  could  have  been  collected.  If  so,  the  plaintiff 
was  bound  first  to  enforce  his  remedy  under  the  execution. 

Again :  It  appears  that  a  portion  of  the  compensation  due  for  ser- 
vices of  the  plaintiff  ns  assistant  marshal  was  actually  paid  to  him  by 
Merrit.  Ester  was  asked  by  the  plaintiff  the  tbllowing  question  and 
gave  the  following  answer  : 

Question  6.  Do  you  know  that  any  payment  was  made  by  Charles  H. 
Merritt  to  John  Gorman,  and  on  what  account? 

Answer.  Some  small  sums  were  paid  on  account  of  services  ren- 
dered, during  Merritt's  absence  to  Washington  city,  by  John  Grorman. 
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The  whole  amount  may  be  something  like  two  hundred  or  two  hun* 
dred  and  twenty-five  dollars. — (Record,  p.  7.) 

The  plaintiff  made  this  proof,  and  therefore  cannot  dispute  it.  It 
shows  that  the  plaintiff  had  received  '^'two  hundred  or  two  hundred 
and  twenty-five  dollars  of  Merritt  on  account  of  taking  the  census, 
which  would  reduce  the  present  claim  to  $378  26,  which  is  all  that, 
in  any  event,  he  would  be  justly  entitled  to.  But  it  is  clear  that  he 
18  not  entitled  to  recover  any  amount. 

R.  H.  GILLETT, 

Solicitor. 

June  23, 1859. 


in  the  court  of  claims. 
April  2,  1860. 
John  Gorman's  Administrator  vs.  The  United  States. 

ScARBURGii,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioner's  intestate  was  an  assistant  marshal  for  taking  the 
seventh  census  of  the  United  States,  in  the  county  of  Rio  Ariha,  New 
Mexico,  and  became  entitled  to  the  sum  of  $1,207  24,  as  compensation 
for  his  services  in  that  character.  On  the  18th  day  of  April,  A.  D. 
1851,  the  sum  of  $603  62,  one  half  thereof,  was  ordered  to  be  paid  to 
him ;  and  on  the  9th  day  of  May,  A.  D.  1851,  the  sum  of  $603  62, 
the  residue  thereof,  was  ordered  to  be  paid  to  him.  (See  letler  of  the 
superintendent  to  R.  H.  Williamson,  of  April  18,  A.  D.  1851,  and 
letter  of  same  to  same^  of  May  9,  A.  D.  1851.) 

Charles  H.  Merritt,  the  marshal  of  the  Territory  of  New  Mexico, 
was  appointed  by  the  Department  of  the  Interior  a  disbursing  agent 
to  pay  his  aseistants.  On  the  18th  of  April,  A.  D.  1851,  the  Superin- 
tendent of  the  Seventh  Census  placed  in  his  hands  for  this  purpose  the 
sum  of  $4,730  80,  with  directions  to  pay  the  decedent  the  sum  of 
$603  62,  part  thereof;  and  on  the  3d  of  May,  A.  D.  1851,  the  Super- 
intendent placed  in  his  hands  for  this  purpose  the  further  sum  of 
$1,833  77,  with  directions  to  pay  the  decedent  the  further  sum  ef 
$603  62,  part  thereof;  these  two  sums  of  $603  62  each  constituting 
the  entire  amount  then  due  the  decedent  as  compensation  for  his  ser- 
vices as  assistant  marshal. — (Letter  of  superintendent  to  Menritt,  of 
April  18,  A.  D.  1851,  and  letter  of  same  to  same,  of  May  3,  A.  D. 
1851.)  Charles  H.  Merritt  was,  at  the  dates  of  those  letters,  in  the 
city  of  Washington. 

Subsequently  Charles  H.  Merritt  returned  to  the  Census  office  a 

paper  purporting  to  be  the  decedent's  receipt  for  "  final  payment," 

under  date  of  September  3,  A.  D.  1851  ;  and  on  the  receipt  thereof, 

^at  the  Census  office,  the  decedent's  account  was  balanced  and  closed. — 

Letter  of  Superintendent  to  decedent,  of  March  9,  A.  D.1852.)    The 

1^0  xhiB  was  for  services  rendered  by  Qorman  to  Merritt,  not  connected  with  this  claim. 
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execution  of  the  paper  so  returned  to  the  Census  office  was  denied  by 
the  decedent^  in  his  lifetime. 

The  letter  of  the  Superintendent  to  the  decedent  of  March  9,  A.  D. 
1852,  was  an  answer  to  one  from  the  latter  to  the  former,  of  January 
31,  A.  D.  1852.  In  the  latter  the  decedent  informed  the  Superin- 
tendent that  C.  H.  Merritt  had  not  paid  him  the  amount  which  was 
due  him. 

On  the  14th  day  of  January,  A.  D.  1852,  C.  H.  Merritt  gave  the 
decedent  his  promissory  note  for  the  sum  of  |l,351  78,  payable  one 
day  after  date,  with  ten  per  centum  interest  thereon  from  January  1, 
A.  D.  1851,  till  paid.  In  this  sum  of  $1,351  78,  the  two  sums  of 
$603  62  each,  which  had  been  placed  in  C.  H.  Merritt's  hands  to  be 
paid  to  the  petitioner,  were  included. 

On  the  receipt  of  the  Superintendent's  letter  of  March  9,  A.  D.  1852, 
the  decedent,  by  a  letter  in  reply  thereto,  dated  May  1,  A.  D.  1852, 
again  complained  that  C.  H.  Merritt  had  paid  him  no  part  of  his 
compensation,  and  requested  that  the  amount  due  should  be  sent  him 
by  the  department.  In  answer  to  this  letter,  the  Superintendent,  by 
a  letter  dated  June  16,  A.  D.  1852,  informed  the  decedent  that  his 
request  could  not  then  be  complied  with,  but  that  he  would  eventn- 
ally  receive  his  pay. 

In  a  letter  to  the  Hon.  John  G.  Miller,  dated  June  25,  A.  D.  1852, 
the  Superintendent  stated  that  imn^ediate  arrangements  would  be  made 
to  pay  the  decedent  his  compensation.  Accordingly^  in  a  letter  dated 
June  28,  A.  D.  1852,  the  Superintendent  forwarded  to  the  decedent 
two  receipts  for  first  and  second  payments  of  $603  62  each,  saying  : 
*^  Should  Mr.  Merritt  not  have  paid  over  to  you,  on  the  receipt  of  this 
letter,  any  portion  of  your  pay,  you  will  please  sign  the  receipts  and 
return  them  to  this  office,  stating  the  fact.  Upon  their  coming  to 
hand,  a  draft  will  be  forwarded  to  your  address."  These  receipts  were 
signed  by  the  decedent  and  forwarded  to  the  Census  office.  He  also 
forwarded  to  that  office  an  affidavit,  dated  August  31,  A.  D.  1852, 
to  the  efiect  that  he  had  not,  up  to  that  time,  received  any  portion  of 
his  pay  from  Merritt.  After  these  papers  were  received  at  the  Census 
office,  the  Superintendent,  in  a  letter  dated  February  4,  A.  D.  1853, 
forwarded  to  the  decedent  a  draft  for  $603  62,  the  amount  of  his  ''final 
payment,"  and  said:  "Ton  having  forwarded  to  this  office  an  affi- 
davit, under  date  August  31,  1852,  to  the  effect  that  you  had  not,  up 
to  that  time,  received  any  portion  of  your  pay  from  Mr.  Merritt,  he 
will  be  forthwith  called  upon  to  report  on  the  matter,  and  you  shall 
be  further  advised  upon  the  receipt  of  his  reply." 

The  decedent,  in  a  letter  to  the  Superintendent,  dated  March  27^ 
A.  p.  1853,  acknowledged  the  receipt  of  the  draft  for  $603  62,  com- 
plained that  the  Superintendent  had  not  fully  complied  with  his  prom- 
ise, and  requested  immediate  payment  of  the  remaining  half  of  his 
compensation. 

The  Superintendent,  in  a  letter  to  Charles  H.  Merritt,  dated  March 
9,  A,  D.  1852,  enclosed  a  copy  of  the  decedent's  letter  of  the  31st  of 
the  proceeding  January,  and  said  :  ^^  Mr.  Gorman  complains  to  the 
department  that  you  have  paid  him  no  portion  of  the  amount, 
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$1,207  24,  placed  in  jour  hands  in  ApriLlast  to  pay  him  for  his  ser* 
yices  as  assistant  marshal. 

^^  I  have  informed  him  of  the  action  taken  by  the  department,  and 
trnst  that  you  will  discharge  the  claim  without  farther  delay,  or  make 
satisfactory  explanation. 

C.  H.  Merritt,  in  reply  to  this  letter  of  the  Superintendent,  alleged 
that  he  had  paid  the  decedent  one  half  of  the  amount  which  had  been 
placed  in  his  hands  to  be  paid  to  him. 

The  Superintendent,  in  a  letter  dated  June  29,  A.  D.  1852,  re- 
quested C.  H.  Merritt  to  forward  to  him  a  full  statement  of  all  the 
payments  made  by  him  to  his  assistants.  In  a  letter  dated  August 
31,  A.  D.  1852,  Merritt  forwarded  to  the  Superintendent  the  state* 
ment  requested.  In  that  statement  he  alleges  that  he  had  paid  the 
decedent  ^^  first  half,  $603  62,"  and  had  some  expectation  of  making 
an  arrangement  with  him  for  the  payment  of  the  other  half;  but  on 
the  next  day,  (September  I,  A.  D.  1852,)  he  wrote  to  the  Superin* 
tendent  that  he  had  not  been  able  to  effect  the  arrangement,  and  that 
the  second  half  was  due  the  decedent. 

The  Superintendent,  in  a  communication  to  the  Secretary  of  the 
Interior,  dated  February  8,  A.  D.  1853,  stated  that  Charles  0.  Merritt 
acknowledged  that  he  was  indebted  to  the  government  in  the  sum  of 
$1,502  30,  and  promised  that  if  a  bond  should  be  sent  him,  payable 
to  the  United  States  on  or  before  September  1,  A.  D.  1853,  he  would 
return  it  *'  with  certified  good  security."   The  Superintendent  added : 

^'  I  would  therefore  respectfully  suggest  that  you  take  such  action 
in  the  premises  as,  in  your  judgment,  the  interests  of  the  government 
may  call  for. 

^^  I  would  further  remark  that  it  is  alleged  in  an  affidavit  received 
from  Assistant  Marshal  Gorman,  dated  August  31,  1852,  that  he  had 
up  to  that  time  received  no  portion  of  his  pay  from  the  census  agent ; 
but  as  Mr.  Merritt  contends  that  the  first  half  ($603  62)  has  been 
paid  the  said  assistant  marshsl,  this  matter  is  held  in  suspense,  and 
it  has  not  been  deemed  advisable  to  include  the  amount  of  this  pay- 
ment in  the  bond  about  being  drawn  to  cover  his  indebtedness." 

On  the  12th  day  of  June,  A.  D.  1852,  a  suit  was  instituted  against 
C.  H.  Merritt,  in  the  district  court  for  the  Territory  of  New  Mexico, 
on  the  note  given  by  him  to  the  decedent,  and  at  the  March  term  of 
that  court,  A.  D.  1853,  a  judgment  was  obtained  thereon ;  and  on 
the  18th  day  of  March,  A.  D.  1854,  an  execution  was  issued  on  that 
judgment  and  a  credit  of  $644  was  endorsed  on  the  execution.  This 
credit  was  given  for  the  $603  62  received  by  the  decedent  from  the 
Superintendent  for  the  ^' final  payment." — (See  the  deposition  of  J. 
Houghton,  who  testifies  directly  to  this  fact.)  No  money  was  made 
upon  the  execution.  Moreover^  G.  H,  Merritt,  soon  after  his  return 
from  Washington  to  New  Mexico,  became  notoriously  insolvent,  and 
so  continued  till  1854,  when  he  left  New  Mexico. — (See  the  depositions 
of  Qeo.  H.  Estes  and  J.  Houghton.) 

It  is  plain  from  the  evidence  in  this  case  that  C.  H.  Merritt  did  not 
iK&y  any  part  of  the  sum  of  $1,207  24,  which  had  been  placed  in  his 
nands  lor  the  purpose,  to  the  decedent.  The  principal  evidence  which 
has  been  offered  of  such  a  payment  is  the  paper  purporting  to  be  a 


62  ALEXANDER  M.   JACKSON. 

receipt  from  the  decedent  to  B.  H.  Williamson  for  the  snm  of  $603  62, 
forwarded  to  the  Census  office  under  date  of  September  3,  A.  D.  1851. 
The  genuineness  of  that  paper  is  disputed  by  the  petitioner,  and  was 
denied  by  the  decedent,  in  his  lifetime,  under  oath ;  but  it  is  not 
material  for  us  to  determine  whether  its  execution  by  the  decedent  has 
been  proved.  The  evidence  shows  that  in  point  of  fact  the  money 
was  not  paid,  and,  unless  the  United  States  were  misled  by  it  to  their 
prejudice,  it  cannot  operate  as  a  payment,  or  in  any  respect  as  a  dis- 
charge of  the  United  States  from  their  obligation  to  the  petitioner. — 
(Muldon  V8.  Whitlock,  1  Cowen  R.,  290,  308;  Wyatt  vs.  The  Marquis 
of  Hertford,  3  East.  B.,  147.)  It  did  not  in  any  respect  prejudice 
the  United  States.  It  could  not  prejudice  them  to  reopen  the  dece- 
dent's account  after  it  had  been  formally  closed,  when  justice  required 
its  reopening  and  he  demanded  it.  Nor  was  it  any  prejudice  to  the 
United  States  that  B.  H.  Williamson  was  allowed  a  credit  in  his 
account  for  the  amount  of  the  receipt ,  because  to  enter  it  in  that 
account  at  all  was  a  mere  formality ;  he  was  never  in  any  way  respon- 
sible for  it.  Moreover,  it  does  not  appear  wJien  Williamson's  account 
was  settled.  Nor  were  the  United  States  induced  by  the  receipt  to 
give  up  any  security  which  they  possessed  or  might  have  obtained. 
At  an  early  period  they  were  informed  that  their  agent  had  failed  to 

!)ay  the  money;  and  afterwards,  even  when  they  were  seeking  security 
or  other  demands  against  him,  they  declined  to  ask  security  for  this. 
Nor  did  the  note  given  by  C.  H.  Merritt  to  the  deceased  operate  as 
an  absolute  payment  of  the  amount  due  him  by  the  United  States. 
It  would  not  have  that  effect  unless  it  had  been  expressly  so  intended 
by  the  parties. — Peter  vs.  Beverly,  10  Peters  R.,  532,  568  ;  1  Smith's 
Lea.  Cas.,  5th  Am.  ed.,  453,  on  top,  Story  on  Agency,  sec.  433.)  It 
not  only  does  not  appear  from  the  evidence  that  such  was  the  intention 
oF  the  parties,  but  the  very  opposite  conclusion  is  justly  deducible 
therefrom.  The  most  that  can  be  urged  in  favor  of  the  United  States 
is,  that  the  note  was  accepted  as  a  conditional  payment  of  the  debt 
due  by  them  to  the  decedent,  and  that  its  acceptance  imposed  upon 
him  the  duty  of  using  due  diligence  for  the  recovery  of  the  money' 
due  upon  it.  But,  without  stopping  to  inquire  how  far  this  may  be 
true,  it  is  a  sufficient  answer  to  it  that  no  question  of  diligence  has 
been,  or  could  have  been,  raised  in  this  case,  for  the  plain  reason  that 
Merrit,  previous  to  the  date  of  the  note  and  from  that  time  till  after 
the  return  of  the  execution,  was  notoriously  insolvent,  and  no  dili- 
gence,  therefore,  could  have  been  effectual. 

Nor  did  the  judgment  obtained  by  the  decedent  against  C.  H.  Mer- 
ritt operate  as  an  extinguishment  of  the  debt  due  the  deceased  by  the^ 
United  States.  There  can  be  no  doubt  that  the  acceptance  by  a  credi- 
tor of  a  judgment  from  his  debtor  is  an  extinguishment  of  a  lower 
security  or  obligation  for  that  debt. — (Green  vs.  Sarmiento,  1  Peters 
C.  G.  Bep.,  74;  Butler  vs.  Miller,  1  Denis  B.,  407.)  But  a  judgment 
against  a  third  person  cannot  be  an  obligation  for  the  same  debt,  and 
the  doctrine  of  extinguishment  does  not  apply. — (United  States  vs. 
Lyman,  1  Mason  B.,  482,  505 ;  Day  vs.  Leal,  14  Johns.  B.,  404 ;  1 
Smith's  Lea.  Gas.,  5th  Am.  ed.,  461,  on  top.) 
It  is  plain,  we  think,  that  the  petitioner  is  entitled  to  relief.     We- 
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shall  report  to  Congress  a  bill  in  his  favor  for  the  sum  of  six  hundred 
and  three  dollars  and  sixty-two  centSy  with  a  proviso  that  the  same  shall 
not  be  paid  him  till  he  shall  have  filed  with  the  Secretary  of  the 
Treasury  an  assignment  to  the  United  States  of  so  much  of  the  judg* 
ment  obtained  by  his  intestate  against  Charles  H.  Merritt,  in  the 
proceedings  mentioned,  as  shall  be  nominally  equivalent  to  the  sum 
hereby  awarded  him. 


in  the  court  op  claims. 
Apkil  2,  1860. 

JoflN  Gk)BMAK  vs.  ThB  UnITBD  STATES. 

LoRiNG)  J.^  dissenting. 

I  think  the  material  facts  in  this  case  are,  that  the  United  State^^ 
without  authority  from  the  petitioner,  delivered  to  Marshal  Merritt 
the  money  due  to  the  petitioner,  to  be  paid  to  him  upon  his  signing 
receipts  therefor,  which  were  to  be  sent  to  the  Census  bureau  ;  that  with 
a  knowledge  of  this,  the  petitioner  signed  the  receipts,  which  were  sent 
to  the  bureau  under  date  of  September  9,  1861 ;  that  four  months 
after  this,  to  wit,  January  14, 1852,  he  took  the  negotiable  promissory 
note  of  Merritt  for  the  amount  he  had  received  and  other  moneys, 
without  having  made  any  demand  upon  or  application  to  the  United 
States. 

Upon  these  facts  I  think  Mr.  Gorman  affirmed  and  adopted  the  ac* 
tion  of  the  United  States  in  delivering  his  money  to  Mr,  Merritt,  and 
took  Mr.  Merritt  for  his  debtor  instead  of  the  United  States,  and  dis^ 
charged  them  ;  for  the  receipts  were  the  petitioner's  authority  to  the 
United  States  to  charge  the  money  to  him  and  thereby  balance  and 
settle  his  account ;  and  it  was  also  his  authority  to  the  United  States 
to  credit  Merritt  with  the  amount,  and  thus  settle  his  account  with  the 
United  States.  And  the  evidence  shows  that  all  this  was  done  at  the 
bureau  upon  the  strength  of  the  receipts. 

Then,  the  fact  that  Gorman  took  Merritt' s  note,  greatly  increasee 
the  force  of  the  receipts,  and,  taken  with  them,  confirms,  and  I  think 
concludes  the  &ct,  that  Gorman  took  Merritt  for  his  debtor  instead  of 
the  United  States.  Gorman  could  collect  his  debt  but  of  one,  and  was 
free  to  elect  either.  To  one  he  gives  a  receipt  in  full ;  from  the  other 
he  takes  a  note  ;  now  which  he  meant  for  his  debtor  seems  to  me  fixed 
by  the  evidence  as  a  matter  of  fact,  and  having  made  his  election  Sep- 
tember 9, 1851,  he  was  bound  by  it  then  and  therefrom. 

It  was  argued  for  the  petitioner  that  the  note  was  conditional,  to  be 
payment  only  if  and  when  paid,  so  that  it  was  taken  and  held  as 
couateral  to,  or  together  with,  the  claim  against  the  United  States. 
Then  why  did  Gorman  give  his  receipts  to  the  United  States  ?  This 
fact  is  inconsistent  with  the  argument,  and,  I  think,  repels  it. 

It  was  also  argued  for  the  petitioner  that  ^  ^  a  receipt  is  not  conclu- 
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eive,  bat  may  be  explained,  qnalified,  or  contradicted."  This  is  tme 
as  a  legal  proposition ;  but  when  the  receipt  here  is  inquired  into,  the 
evidence  shows  that  the  United  States  have  paid  every  dollar  and  cent 
specified  in  the  receipt,  and  that  the  petitioner  knew  this  when  he  gave 
the  receipt ;  and  the  case  between  the  petitioner  and  the  United  States 
is  not  as  to  the  fact  of  their  payment,  but  only  as  to  the  manner  ofiL 
And  as  to  that,  the  question  is  whether  the  receipt  given  with  full 
knowledge  of  how  the  payment  had  been  made,  together  with  the  note 
subsequently  taken  from  Merritt,  was  an  adoption  and  affirmation  of 
that  payment  by  the  petitioner.  For  the  reasons  I  have  stated  I  think 
it  was. 

That  Gorman  knew  when  he  sent  his  receipt  to  the  United  States 
that  they  had  paid  the  money,  is  the  legal  inference  from  the  receipts, 
and  it  is  confirmed  by  the  fact  that  he  took  a  note  for  the  money  fr(Tm 
Merritt,  and  in  his  letter  to  the  bureau,  dated  Santa  Fe,  January  31, 
1852,  he  expressly  states  that  Merritt,  when  he  came  from  Washing- 
ton, informed  him  that  he  had  received  half  of  his  pay,  which  is  on  the 
evidence  the  first  half,  or  the  very  sum  claimed  now. 

Mr.  Gorman  sent  to  the  bureau  his  affidavit,  dated  October  21, 1854, 
that  he  had  not  signed  the  receipt.  So  far  as  appears,  this  assertion 
was  first  made  then,  for  his  letter  of  March  27,.  1853,  (p.  32,)  makes  no 
such  assertion,  but  rather  avoids  making  it ;  and  the  letter  to  him  from 
his  agent,  J.  llonghton, dated  '^  fFashingt<mjAugti8tZ,18b2,"And  which 
the  petitioner  puts  in  evidence,  states  thus :  ''There  was  no  receipt  of 
yours  filed  in  the  office,  therefore  Mr.  Merritt  did  not  forward  the  one 
you  signed."  The  evidence,  I  think,  fixes  the  fact  that  Gorman  signed 
the  receipt,  when  the  only  alternative  is  that  Merritt  forged  it,  of 
which  there  is  no  evidence  whatever. 

If  German,  by  his  receipt  and  the  note  taken  from  Merritt,  had 
adopted  and  affirmed  the  payment  made  to  Merritt,  and  taken  him  as 
his  debtor  and  dischargea  the  United  States,  the  subsequent  under- 
taking by  the  Superintendent  to  pay  him  could  not  bind  the  United 
States,  for  no  officer  of  the  United  States  can  bind  them  to  pay  their 
debts  twice ;  besides,  in  his  letter  to  the  bureau,  dated  January  31, 
1852,  Mr.  Gorman  did  not  disclose  to  the  bureau  the  fact  that  he  had 
taken  Merritt's  note,  and  this  fact  was  so  material  that  an  undertaking 
made  in  ignorance  of  it  could  not,  I  think,  be  available  for  any 
purpose. 

I  am  of  opinion  the  petitioner  is  not  entitled  to  relief. 
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NEHEMIAH  GARRISON,  ASSIGNEE   OF  MOSES  PERKINS. 

[To  accompany  Bill  H.  B.  C.  C.  No.  100.] 


Mat  2,  1860. — Committed  to  a  Committee  of  the  Whole  House,  and  ordered  to  be 

printed. 


The  Court  op  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  Coart  of  Claims  respectfally  presents  the  following  docamentg 
as  the  report  in  the  case  of 

NEHEMIAH  GARRISON,  ASSIGNEE  OF  MOSES  PERKINS,  vs. 

THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Depositions  and  other  docamentary  evidence  in  support  of  the 
claim,  transmitted  to  the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  ordering  a  bill  to  be  reported,  allowing 
claimant  $750. 

6.  Bill  for  the  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r.  1  seal  of  said  court,  at  Washington,  this  Ist  day  of  May,  A.  D. 
'•^-  ^-J  1860. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


KEHEUIAH  OABBISON. 


IN  THE  COURT  OF  CLAIMS. 


NsHBMiAH  Garrison,  Assignee  of  Moses  Perkins,  vs.  The  United 

States. 

The  petition  of  Nehemiah  Garrison  respectfully  represents,  that  he 
is  a  citizen  of  the  State  of  Georgia ;  that  one  Moses  Perkins,  also  a 
citizen  of  said  State,  owned  a  plantation  in  the  county  of  Cherokee,  in 
said  State ;  that  in  the  year  1837  the  commanding  officer  of  the 
United  States  troops  charged  with  the  removal  of  the  Cherokee 
Indians  detached  a  company  of  mounted  infantry,  under  Ezekiel 
Buffi ngton,  in  command  of  troops  regularly  mustered  into  the  service 
of  the  United  States,  under  the  command  of  General  Wool,  to  be 
stationed  at  the  plantation  of  the  said  Moses  Perkins,  where  a  fort 
called  Buffington  was  established ;  that  they  occupied  the  said  planta- 
tion and  the  tenements  thereon  in  the  month  of  October,  1837,  and 
continued  the  occupancy  thereof  until  the  3d  of  July,  1838,  with  the 
express  understanding  that  all  damages  should  be  paid  for  ;  that 
great  damage  was  done  to  his  plantation  by  the  cutting  down,  using 
and  destroying  the  timber  for  the  purpose  of  building  barracks, 
pickets,  and  block-houses ;  that  upon  applying  for  payment  to  the 
paymaster,  he  was  informed  that  there  was  no  appro})riation  to  pay 
ibr  the  same  ;  that  he  presented  his  petition  to  the  House  of  Bepre- 
sientatives,  26th  Congress,  1st  session,  when  it  was  referred  to  the 
Committee  of  Claims,  but  no  report  was  made  thereon  ;  that  it  was 
again  referred  to  said  committee  on  January  16, 1852,  and  on  Decern- 
ber  14,  1863,  and  at  the  last  session  of  Congress  was  referred  to  this 
court. 

Tour  petitiouer  claims  the  amount  of  $750,  as  per  annexed  account, 
certified  to  by  Ezekiel  Buffington,  captain  commanding  at  said  fort, 
together  with  interest  due  thereon.  Your  petitioner  is  sole  owner  of 
said  claim,  the  same  having  been  assignea  to  him  by  said  Moses 
Perkins,  in  the  year  1838,  for  the  consideration  of  ($760)  seven  hun- 
dred and  fifty  dollars.  He  therefore  prays  that  a  bill  be  reported  in 
his  favor  for  the  said  sum  of  $760,  together  with  the  interest  due 
thereon. 

P.  PHILLIPS, 
Solicitor  for  Petitioner. 


The  United  Slates  to  Moses  Perkins,  for  spoliations  at  Fort  Buffington, 

Cherokee  county,  Georgia,  Dr, 

1838,— To  timber  for  officers'  and  soldiers'  barracks |175  00 

To  timber  for  building  stables  for  103  horses 150  00 

To  timber  for  building  three  corn  cribs.. 46  00 

To  timber  for  building  two  block-houses 100  00 

To  timber  for  building  pickets 100  00 
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« 

1858.— To  timber  for  building  forge |30  00 

To  timber  destroyed  by  the  Indians  while  under  guard.  100  00 
To  fuel  for  officers  and  soldiers  from  October  15, 1837, 

to  July  3, 1838 50  00 

750  00 


I  certify,  on  honor,  that  I  was  stationed  on  Moses  Perkins's  land  ia 
Cherokee  county,  Georgia,  with  a  company  of  mounted  infantry  at 
the  fort  above  mentioned,  and  do  believe  that  we  damaged  him,  the 
said  Perkins's  land,  seven  hundred  and  fifty  dollars^  through  the 
damage  done  by  the  destruction  of  his  timber  for  public  use. 
Given  under  my  hand  August  20,  1838. 

EZEKIEL  BDFFINGTON, 
Captain  Commanding. 


NSHEHIAH    GARRISOir,    ASSIOKBB   OF    MOSBS    PbBEINS,   V8.   ThB    UnITXD 

States. 

Inierrogatoriea  to  he  propounded  to  Ezekid  Buffingtony  a  witness  to  he 

examined  in  behdl/ofthe  claimant. 

Interrogatory  1.  What  is  your  name,  age,  occupation,  place  of  resi- 
dence for  the  last  year  ?  Are  you  in  any  degree  related  to  claimant ; 
and  are  you  in  any  manner  interested  in  the  claim  ? 

Interrogatory  2.  Look  at  the  certificate  dated  August  20, 1838,  and 
state  whether  it  was  signed  by  you  when  the  same  purports  to  have 
been.     The  said  certificate  is  annexed  to  this. 

Interrogatory  3.  Did  you  sign  this  certificate  as  a  captain  in  the 
service  of  the  United  States,  and  does  the  account  truly  represent  the 
amount  of  damages  done  to  the  premises  belonging  to  Moses  Perkins  ? 

Interrogatory  4.  State  under  whose  orders  you  occupied  the  station 
known  as  Fort  Buffington^  and  whether  the  charges  in  the  account 
were  reasonable  in  their  amount,  and  were  necessary  for  the  army  of 
the  United  States. 

Interrogatory  4.  Did  you  make  any  report  of  your  proceedings  at 
Fort  Buffington  ?    If  yea,  to  whom  ? 

Interrogatory  5.  Do  you  know  Major  Wilbanks,  John  M.  MuUins, 
Henson  Bagwell,  and  Posey  Maddox,  whose  certificates  are  written  on 
the  back  of  said  paper  ?     What  has  become  of  them  ? 

Interrogatory  6.  State  fully  the  circumstance  under  which  you  took 
possession  of  Fort  Buffington,  how  long  you  occupied  it,  and  your 
action  while  there,  so  far  as  it  concerns  taking  any  of  the  property  of 
said  x^erkins. 

Interrogatory  7.  If  you  know  anything  else  to  benefit  the  claimant, 
state  the  same  as  though  particularly  interrogated. 

P.  PHILLIPS, 

Solicitor  for  Claimant. 


NEHEMIAH  GARRISON. 


By  the  Untied  States. 


1.  Was  your  attention  called  at  anj  time  to  the  specific  items  in  the 
plaintiff's  account ;  and  can  you  speak  as  to  their  value  in  detail  ? 

2.  Were  you,  as  the  officer  in  command,  called  on  to  have  the  dam- 
aces  done  to  plaintiff's  property  assessed  ? 

DANIEL  RATCLIFFE, 
Jmstant  Solicitor  of  the  Court  of  Claims. 


The  United  States  to  Moses  Perkins, /or  spoliations  at  Fort  BuffingioUj 

Cherokee  county ,  Georgia,  Dr. 

1838. — To  timber  for  officers'  and  soldiers'  barracks $175  00 

To  timber  for  building  stables  for  10  i  horses. 160  00 

To  timber  for  building  three  corn  cribs 45  00 

To  timber  for  building  two  block-houses 100  00 

To  timber  for  building  pickets 100  00 

To  timber  for  building  forge 30  00 

To  timber  destroyed  by  the  Indians  while  under  guard  100  00 
To  fuel  for  officers  and  soldiers  from  October  15, 

1837,  to  July  3, 1838 50  00 

750  00 


I  certify,  on  honor,  that  I  was  stationed  on  Moses  Perkins's  land^  in 
Oherokee  county,  Georgia,  with  a  company  of  mounted  infantry,  at 
the  fort  above  mentioned,  and  do  believe  that  we  damaged  his,  the 
fiftid  Perkins,  land  seven  hundred  and  fifty  dollars,  through  the  dam- 
age done  by  the  destruction  of  his  timber  for  public  uses. 
Given  under  my  hand  August  20,  1838. 

EZEKIEL  BUFPINGTON 
Captain,  commanding  Georgia  Soldiers. 

Gboroia,  Cherokee  county : 

Personally  came  and  appeared  before  me  Major  WilbankSj  John 
H.  MuUins,  and  Henson  Bagwell,  who,  after  being  duly  sworn,  on  oath 
saith,  that  they  were  frequently  at  Fort  Buffington  while  the  United 
States  troops  were  stationed  at  that  place,  and  know  that  they  were 
on  the  land  of  Moses  Perkins^  and  believe  that  the  amount  claimed 
by  him  for  damage  done  the  land  by  the  troops  and  Indians  is  rea- 
sonable, 

MAJOR  WILBANK8. 

JOHN  M.  MULLINS. 

his 

HENSON  +  BAGWELL, 

mark 
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Sworn  to  and  subscribed  before  me  this  31st  day  of  December,  1838» 

RANDOL  McDonald,  j.  p. 

GEOReiA,  Cherokee  county : 

1,  Posey  Maddoz,  clerk  of  the  inferior  court  for  said  county,  da 
hereby  certiiy  that  Bandol  McDonald,  whose  name  appears  to  the 
foregoing  affidavit,  was  at  the  date  of  the  same  an  acting  justice  of 
the  peace,  and  that  full  faith  ought  to  be  had  and  given  to  his  official 
acts  as  such. 

Given  under  my  hand  and  private  seal,  there  being  no  seal  of 
r-  _  1  office  provided,  this  the  sixteenth  day  of  July,  1839. 
L^- ®J  POSET  MADDOX, 

Clerk  Inferior  Court. 

Georgia,  Cherokee  eounty: 

I,  Beuben  F.  Daniel,  one  of  the  justices  of  the  inferior  court  for  the 
county  and  State  aforesaid,  do  hereby  certify  that  Posey  Maddox, 
whose  name  appears  to  the  above  certificate  is  clerk  of  the  inferior 
court  for  said  county,  and  that  full  faith  and  credit  ought  to  be  had 
and  given  to  his  attestation  as  such. 

Given  under  my  hand  and  seal  this  the  sixteenth  day  of  July,  1839, 
r      .  K.  F.  DANIEL, 

*-  '    J  Justice  Inferior  Court. 


IN  THE  COURT  OF  CLAIMS. 


NsHEBfiAH  Garrison,  Assignee  of  Moses  Perkins,  vs.  The  Unitkd 

States. 

State  op  Georgia,  \ 
County  of  HaJly     \^' 

On  this  the  sixteenth  day  of  November,  A.  D.  eighteen  hundred 
and  fifty-eight,  I,  E.  M.  Johnson,  ordinary  and  ez-officio  clerk  of  the 
•court  of  ordinary  within  and  for  the  county  and  State  aforesaid,  have 
<^U8ed  Ezekiel  Buf&ngton,  a  resident  of  said  county,  to  me  well  per* 
Eonally  known,  to  come  before  me,  and  after  being  duly  sworn  true 
answers  to  make  to  certain  interrogatories  issued  in  the  above-stated 
case,  he,  the  said  Ezekiel  Buffington,  deposes  and  answers  as  follows, 
to  wit : 

To  the  first  direct  interrogatory  he  answers,  his  name  is  Ezekiel 
Buffiington  ;  he  is  about  fifty-nine  years  of  age,  a  farmer,  and  resides 
in  Hall  county,  and  has  for  a  number  of  years.  He  is  in  no  waj 
related  to  claimant,  and  has  no  interest  whatever  in  said  claim. 

To  the  second  direct  interrogatory  he  answers,  he  has  examined 
the  certificate  attached  to  the  interrogatories  ;  it  was  signed  by  him, 
and  at  the  time  the  same  bears  date. 

To  the  third  direct  interrogatory  he  answers,  he  signed  the  same 
as  a  captain  in  the  service  of  the  United  States,  and  that  he  did  be* 
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lieve  at  the  time  that  the  account  presented  truly  represented  the 
damages  done  to  the  lands  of  Moses  Perkins. 

To  the  fourth  direct  interrogatory  he  answers,  he  was  in  command 
of  a  company  of  mounted  volunteers  stationed  -at;  New  Echota,  when 
he  was  directed  hy  the  commanding  officer  (General  John  E.  Wool, 
as  well  as  he  now  remembers)  to  remove  his  command  to  some  place 
in  the  neighborhood  of  Canton  to  select  a  site  and  build  a  fort ;  that 
.  be  marched  accordingly,  selected  the  site  on  the  lands  of  Moses  Per- 
kins, and  erected  the  fort  thereon  called  Fort  BufBngton  ;  that  he  be- 
lieved the  charges  in  said  account  for  damages  were  reasonable  and 
just,  and  that  the  same  were  necessary  for  the  use  of  the  United  States. 

To  the  second  fourth  direct  interrogatory  he  answers  that  he  made 
a  report  to  the  commanding  officer  at  New  Echota  that  he  had  selected 
8  site  and  gone  to  work. 

To  the  fifth  direct  interrogatory  he  answers  that  he  knew  Major 
Wilbanks,  John  M.  MuUins,  Henson  Bagwell,  and  Posey  Maddox ; 
that  Henson  Bagwell  now  resides  in  this  county,  (Hall ;)  that  he  does 
not  know  what  has  become  of  the  others  except  from  report. 

To  the  sixth  direct  interrogatory  he  answers  that  he  has  abeady 
stated  in  his  answer  to  the  first  fourth  interrogatory  the  circumstances 
of  taking  possession  of  Fort  Buffington  ;  that  he  occupied  it  with  his 
troops  from  some  time  in  October,  1837,  (the  precise  date  not  now 
remembered,  but  believes  to  be  about  the  16th  day,)  until  July  3, 
1838^  and  that  while  there  the  troops  used  the  timber  of  said  Moses 
Perkins  promiscuously^  as  if  it  belonged  to  the  United  States. 

To  the  seventh  direct  interrogatory  he  answers,  he  knows  nothing 
ftirther  to  benefit  the  claimant  without  this  :  that  the  fort  was  occn- 

Jied  a  part  of  the  time  by  an  additional  company  of  infantry,  and  that 
e  had  as  prisoners  under  his  command,  a  portion  of  the  time,  about 
thirteen  hundred  Indians. 

To  the  first  cross-interrogatory,  or  interrogatorv  by  the  United 
States,  he  answers  that  his  attention  was  callea  to  the  various  items 
of  the  account  before  he  gave  the  certificate,  and  that  he  certified  to 
iihe  same,  considering  it  in  detail,  and  believing  it  to  be  just. 

To  the  second  cross-interrogatory  he  answers  that  he  was  not 
oalled  on,  as  the  officer  in  command,  to  have  the  damages  assessed, 
other  than  to  assess  and  certify  the  same  himself. 

EZEKIEL  BUFFINaTON. 

Answered,  sworn  to,  and  subscribed,  this  16th  day  of  November^ 
1868,  before  me. 

E.  M.  JOHNSON, 
Ordinary  and  Ex-offuAo  Clerk  of  the  Court  of  Ordinary. 

SlATB  07  GbORGIA,  ) 

County  of  HaU,     \^' 

I,  E.  M.  Johnson,  ordinary  and  ex-officio  clerk  of  the  court  of  ordi- 
nary within  and  for  the  county  and  State  aforesaid,  do  hereby  certify 
that  the  above  and  foregoing  answers  of  Ezekiel  Buffington  were 
taken  by  and  before  me  on  the  day  of  the  date  thereof,  and  that  said 
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£zekiel  Buffington^  having  been  duly  sworn,  subscribed  the  same  in 
my  presence. 

r       1      Given  under  my  hand  and  seal  of  office,  at  my  office  in  Gaines- 
l-^-  ^-J  ville,  this  17th  day  of  November,  1858. 

E.  M.  JOHNSON, 
.  Ordinary  and  Ex^ffido  Clerk  of  the  Court  of  Ordinary. 


IN  THE  UNITED  STATES  CX)UBT  OF  CLAIMS. 

NsHEMiAH  GarrisoNi  Lesseb  OF  MosBS  Perkins,  v8.  The  Ukitbd  States. 

Interrogatories  to  be  exhibited  to  John  H.  Wood  and  N.  J.  Perkins, 
of  Cherokee  county  and  State  of  Georgia,  witnesses  for  the  plaintiff 
in  the  above-stated  case  : 

First  interrogatory  to  John  H.  Wood.  Look  upon  the  account  here- 
to attached  in  favor  of  Moses  Perkins,  for  spoliation  at  Fort  Buffing- 
ton,  in  Cherokee  county,  Georgia,  in  the  years  1837  and  1838,  and  say 
whether  or  not  you  think  the  account  reasonable. 

Second  interrogatory.  Are  you  acquainted  with  Captain  Ezekiel 
Buffington  ?  If  so,  look  upon  the  certificate  attached  to  the  above- 
named  account,  and  say  whether  or  not  the  signature  thereto,  purport- 
ing to  be  Captain  Buffington's,  is  genuine. 

Third  interrogatory.  l)id  you  or  not  belong  to  Captain  Buffington's 
company  at  the  time  specified  in  said  account?  If  so,  state  whether  or 
not  you  held  any  office  ;  if  so,  what  office  did  you  hold  ? 

First  interrogatory  to  Newton  J.  Perkins.  State  whether  or  not 
you  were  a  member  of  Captain  E.  Buffington's  company  in  the  years 
1837  and  1838  ;  if  so,  state  where  said  company  was  stationed  at  the 
time  above  specified. 

Second  interrogatory.  Look  upon  the  account  hereto  attached  in 
favor  of  Moses  Perkins  against  the  United  States  for  spoliation  at  Fort 
Buffington,  and  say  whether  or  not  said  account  is  reasonable. 

Third  interrogatory.  Were  you  acquainted  with  the  handwriting 
of  Captain  Buffington  ?  If  so,  state  whether  or  not  the  signature  to 
the  certificate  attached  to  said  account,  purporting  to  be  Captain  Eze- 
kiel Buffington's,  is  genuine. 

Fourth  interrogatory.  State  if  you  know  anything  about  Moses  Per- 
kins having  transferred  his  claim  to  Nehemiah  Garrison,  whether  or 
not  it  was  for  a  valuable  consideration,  and  whether  or  not  the  con- 
sideration has  been  paid  ;  if  so,  how  long  since  ? 

State  of  Georgia,  Oherokee  County^  sa : 

On  this  eleventh  day  of  February,  A.  D.  one  thousand  eight  hun- 
dred and  fifty-seven,  personally  came  John  H.  Wood  and  Newton  J. 
Perkins,  the  witnesses  within  named,  and  after  being  first  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the  ques- 
tions contained  in  the  within  deposition  were  written  down  by  the 
commissioner  and  then  proposed  by  him  to  the  witnesses ;  and  the 
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answers  thereto  were  written  down  by  the  commissioner  in  the  pres* 
ence  of  the  witnesses,  who  then  subscribed  the  deposition  in  the  presence 
of  the  commissioners.  The  deposition  of  John  H.  Wood  and  N.  J. 
Perkins,  taken  at  the  request  of  the  claimant,  to  be  used  in  an  investi- 
gation of  a  claim  against  the  United  States  now  pending  in  the 
Court  of  Claims  in  the  name  of  Nehemiah  Garrison,  lessee  of  Moses 
Perkins. 

The  notice  to  the  adverse  party  being  waived  by  the  solicitor  for  the 
United  States,  and  P.  Philips,  solicitor  for  claimant. 

JAMES  JORDAN, 

Commtsfftoner. 

Georgia,  Cherokee  County  : 

To  the  foregoing  interrogatories  John  H.  Wood  makes  the  following 
answers : 

To  the  first  interrogatory  he  answers  that  he  believes  the  account 
mentioned  in  said  interrogatory,  for  spoliations  on  the  land  of  Moses 
Perkins,  amounting  to  seven  hundred  and  fifty  dollars,  is  reasonable 
and  just. 

To  second  interrogatory  he  answers  that  he  is  well  acquainted  with 
the  handwriting  of  Captain  Ezekiel  Buffington,  and  that  the  signa- 
ture to  the  certificate  attached  to  the  above  account  purporting  to  be 
his  is  genuine. 

To  third  interrogatory  he  answers  that  he  was  a  member  of  Captain 
Buffington's  company  all  the  time  they  were  stationed  at  Fort  Buf- 
fington, Cherokee  county,  Georgia ;  that  they  remained  at  said  place 
from  the  15th  day  of  October,  1837,  until  the  next  July,  and  that  he 
held  the  office  of  quartermaster  and  commissary  during  all  said  time 
said  company  was  stationed  upon  the  land  of  Moses  Irerkins. 

The  witness  states  that  his  name  is  John  H.  Wood ;  he  is  deputy  post- 
master at  Canton,  Georgia ;  is  about  fifty-six  years  old  ;  resided  at 
Canton,  Cherokee  county,  Georgia,  for  the  last  year  ;  has  no  interest, 
either  direct  or  indirect,  in  this  claim,  and  is  no  ways  related  to  the 
claimant.  He  further  states  that  he  knows  of  no  other  matter  relating 
to  the  matter  in  question. 

JOHN  H.  WOOD. 

Newton  J.  Perkins  answers : 

To  the  first  interrogatory  he  answers  that  he  was  a  member  of 
Captain  Ezekiel  Buffington's  company ;  that  said  company  was  sta- 
tioned at  Fort  Buffington  in  Cherokee  county,  Georgia,  on  the  land 
belonging  to  Moses  Perkins,  from  the  15th  day  of  October,  1837,  until 
about  the  3d  day  of  the  next  July. 

To  second  interrogatory,  he  answers  that  the  account  now  shown 
him  in  favor  of  Moses  Perkins  against  the  United  States,  for  spoliation 
of  timber,  &c. ,  amounting  to  seven  hundred  and  fifty  dollars,  is  reason- 
able and  just. 

To  third  interrogatory  he  states  that  he  has  frequently  seen  Cap- 
tain Buffington  write,  and  from  his  knowledge  of  the  handwriting  of 
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fiCaptain  Ezekiel  Baffington  he  believes  the  handwriting  to  the  certi- 
cate  attached  to  said  account  purporting  to  be  bis  is  genuine. 

To  fourth  interrogatory  he  answers  that  he  was  present  when  the 
trade  was  made  between  Moses  Perkins  and  Nehemiah  Garrison  for 
the  claim  specified  in  said  account ;  that  the  same  was  transferred  to 
Nehemiah  Garrison  for  a  Valuable  consideration  ;  that  Moses  Perkins 
has  long  since  told  witness  that  the  same  was  fully  paid. 

Witness  states  that  his  name  is  Newton  J.  Perkins  ;  his  occupation  a 
fieirmer  ;  is  in  his  forty-second  year  of  age  ;  is  a  resident  of  Cherokee 
county^  Georgia^  for  the  last  twelve  months ;  has  no  interest,  either 
direct  or  indirect,  in  this  claim  ;  is  the  step-son  of  Moses  Perkins,  and  is 
in  no  way  related  to  Nehemiah  Garrison. 

He  does  not  know  anything  more  in  relation  to  the  claim  in  question. 

NEWTON  J.  PERKINS. 


Geobgu,  Cherokee  County: 

This  indenture,  made  and  entered  into  this  twenty'^fifth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-seven,  between  Edward  Pass,  of  the  county  of  Owoeeta  and 
State  aforesaid,  of  the  one  part,  and  Moses  Perkins,  of  the  county  of 
Cherokee  and  State  aforesaid,  of  the  other  part,  witnesseth  :  That  the 
said  Bdward  Pass,  for  and  in  consideration  of  the  sum  of  sixty  dollars 
to  him  in  hand  paid  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  and  conveyed,  and  does  by  these  presents  grant,  bar- 
gain, sell,  and  convey,  all  that  tract  or  lot  of  land  situate,  lying,  and 
being  in  the  county  of  Cherokee,  known  by  the  number  933,  (nine 
hundred  and  thirty-three,)  in  the  third  district  of  said  county,  con- 
taining forty  acres,  more  or  less,  to  have  and  to  hold  the  said  bar- 
gained premises  unto  him,  the  said  Moses  Perkins,  his  heirs  and 
assigns,  to  his  and  their  own  proper  use,  benefit,  and  behoof  forever 
in  fee-simple ;  and  the  said  Edward  Pass,  for  himself,  his  heirs, 
executors,  and  administrators,  the  said  bargained  premises  unto  the 
said  Moses  Perkins,  his  heirs  and  assigns,  will  warrant  and  forever 
defend  the  right  and  title  thereof  against  themselves  and  against  the 
claim  of  all  and  of  every  other  person  or  persons  whatever. 

In  witness  whereof,  the  said  Edward  Pass  hath  hereunto  set  his 
hand  and  seal  the  day  and  year  above  written. 

EDWAKD  PASS.  [l.  s.] 

Signed,  sealed,  and  delivered  in  the  presence  of-— 
Isaac  McConnell, 
James  Joedan, 

Justices  of  the  Peace. 
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Georgia,  Talbot  County : 

This  indenture,  made  and  entered  into  on  the  twenty-ninth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-four,  and  in  the  fifty-eighth  of  the  independence  of  the  United 
States  of  America,  between  Simeon  Mote,  of  the  county  Talbot,  of  the 
one  part,  and  Moses  Perkins,  of  the  county  of  Cherokee,  of  the  other 
part,  and  both  of  the  State  aforesaid,  witnesseth  :  That  the  said 
Simeon  Mote,  for  and  in  consideration  of  the  sum  of  one  hundred  and 
twenty-four  dollars  to  him  in  hand  paid  by  the  said  Moses  Perkins  at 
or  before  the  sealing  and  delivery  of  these  presents,  doth  grant,  bargain, 
sell,  release,  convey,  and  confirm  unto  the  said  Moses  Perkins,  his 
heirs  and  assigns,  all  that  tract  or  parcel  of  land  situate,  lying,  and 
being  in  the  county  of  Cherokee,  known  and  distinguished  by  lot 
number  nine  hundred  and  thirty-nine,  in  the  third  district  and  second 
section,  containing  forty  acres,  more  or  less,  reserving  to  himself  all 
the  mowing  privileges  on  said  lot,  to  have  and  to  hold,  together  with 
all  and  singular  the  rights,  members,  and  appurtenances  thereof 
whatsoever,  to  him,  the  said  Moses  Perkins,  his  heirs  an4  assigns,  to 
the  only  proper  use,  benefit,  and  behoof  of  the  said  Moses  Perkins, 
his  heirs  and  assigns  forever ;  and  the  said  Simeon  Mote  and  his  heirs 
the  tract  or  lot  of  land  and  premises  aforesaid,  and  every  part  thereof, 
unto  the  said  Moses  Perkins,  his  heirs  and  assigns,  against  him,  the 
said  Simeon  Mote,  and  his  heirs  and  all  and  every  other  person  or 
persons  whatsoever,  shall  and  will  warrant  and  forever  defend  by 
these  presents  the  right  and  title  thereof. 

In  witness  whereof,  the  said  Simeon  Mote  hath  hereunto  set  his 
hand  and  seal  on  the  day  and  year  first  above  written. 

SIMEON  MOTE.    [l.  s.] 

Signed,  sealed,  and  delivered  in  presence  of — 
Joseph  Buchanan, 
George  Buchanan, 

Justicea  of  the  Peace. 


Georgia,  Morgan  County : 

*  This  indenture,  made  and  entered  into  this  second  day  of  July,  one 
thousand  eight  hundred  and  thirty-eight,  between  Early  W.  Thracher, 
of  the  county  and  State  aforesaid,  of  the  one  part,  and  Moses  Perkins, 
of  the  State  aforesaid  and  county  of  Cherokee,  of  the  other  part, 
witnesseth  :  That  for  and  in  consideration  of  the  sum  of  one  hundred 
and  sixty  dollars  to  him  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  hath  granted,  sold,  and  doth  by  these  presents  grant, 
sell,  convey,  and  confirm,  unto  the  said  Moses  Perkins,  his  heirs, 
executors,  administrators,  and  assigns,  all  that  tract  or  lot  of  land 
situate,  lying,  and  being  in  the  second  section  and  third  district, 
known  by  number  nine  hundred  and  forty,  (940,)  in  Cherokee  county, 
containing  forty  acres,  more  or  less,  to  have  and  to  hold  the  same, 
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with  all  and  singular  the  rights,  members,  and  appurtenances  thereof 
whatsoever,  unto  the  said  Moses  Perkins,  his  heirs  and  assigns,  to  his 
and  their  own  proper  use,  benefit,  and  behoof  forever  in  fee-simple  ; 
and  said  Early  W.  Thracher,  for  himself,  his  heirs,  executors,  admin- 
istrators, and  assigns,  doth  warrant  and  forever  defend  the  right  and 
title  thereof  unto  the  said  Moses  Perkins,  his  heirs  and  assigns^  and 
against  all  and  every  other  person  or  persons  whatsoever. 

The  said  Early  W.  Thracher  doth  hereunto  set  his  hand  and  affix 
his  seal  the  day  and  date  above  written. 

EARLY  THRACHER.  [l.  s.] 

Signed,  sealed,  and  delivered  iu  the  presence  of— 
Dbubt  J.  Bradlbt, 
DAimsL  Major, 

Justicea  of  the  Peace. 


Georqia,  WaUon  County : 

This  indenture^  made  this  sixteenth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty  seven,  between  Wil- 
liam Palmer,  of  the  county  and  State  aforesaid ,  of  the  one  part,  and 
Hoses  Perkins,  of  the  county  of  Cherokee  and  State  aforesaid,  of  the 
other  part,  witnesseth :  That  the  said  William  Palmer,  for  and  in  con- 
sideration of  the  sum  of  fifty  dollars  to  him  in  hand  paid  at  and  be- 
fore the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  bargained,  sold,  and  conveyed, 
and  doth  by  these  presents  grant,  bargain,  sell,  and  convey,  unto  the 
said  Moses  Perkins,  his  heirs  and  assigns,  all  that  tract  or  parcel  of  land 
situate,  lying,  and  being  in  the  third  district  of  the  second  section  of 
Cherokee  county,  known  by  lot  No.  941,  to  have  and  to  hold  said  tract 
or  parcel  of  land  unto  him,  the  said  Moses  Perkins,  his  heirs  and  as- 
signs, together  with  all  and  singular  the  rights,  members,  and  appur- 
tenances thereof  to^the  same  in  any  manner  belonging,  to  his  and  their 
own  proper  use,  benefit,  and  behoof  forever,  in  fee-simple ;  and  the 
said  William  Palmer,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, the  said  bargained  premises  unto  the  said  Moses  Perkins,  his 
heirs  and  assigns,  will  warrant  and  forever  defend  the  right  and  title 
thereof  against  themselves  and  against  the  claim  of  all  other  persons 
whatsoever. 

In  witness  whereof,  the  said  William  Palmer  hath  hereunto  set  his 
hand  and  seal  the  day  and  year  above  written. 

WILLIAM  PALMER,  [l.  s.] 

Signed^  sealed,  and  delivered  in  the  presence  of — 
Elijah  Pauicer, 
John  Summonor^ 

Justices  of  the  Peace, 


•-. 
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Oeobqia,  Cherokee  County : 

This  indenture,  made  this  the  seventh  daj  of  January,  in  the 
jear  of  oar  Lord  one  thousand  eight  hundred  and  thirty-seven,  be- 
tween Thomas  Minjard,  of  the  countv  of  Hall  and  State  aforesaid,  of 
the  one  part,  and  Moses  Perkins,  of  the  county  of  Cherokee  and  State 
aforesaid,  of  the  other  part,  witnesseth  :  That  the  said  Thomas  Min- 
yard,  for  and  in  consideration  of  the  sum  of  forty-five  dollars  to  him  in 
hand  paid  at  and  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  hath  bargained,  sold,  and  con- 
veyed, and  by  these  presents  doth  bargain,  sell,  and  convey,  unto  him, 
the  said  Moses  Perkms,  his  heirs  and  assigns,  all  that  lot  or  parcel  of 
land  situated,  lying,  and  being  in  the  county  of  Cherokee  and  State 
aforesaid,  known  by  lot  No.  1004,  third  district  and  second  section, 
forty  ackerkerSf  be  the  same  more  or  less,  to  have  and  to  hold  the  said 
lot  of  land  unto  him^  the  said  Moses  Perkins,  his  ares  and  assigns,  in 
fee-simple  forever,  together  with  all  and  singular  the  rights,  members, 
and  appurtenances  tharufUoe  belonging  or  in  anywise  appertaining  ; 
and  I,  the  said  Thomas  Minyard,  for  myself,  my  heirs^  executors,  and 
administrators,  do  forever  warrant  and  defend  the  right  and  title  of 
the  foresaid  tract  of  land  to  the  said  Moses  Perkins,  his  heirs  and 
assigns,  against  the  claim  of  all  persons  whatever. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  this  the 
seventh  day  of  January,  in  the  year  of  our  Lord  ateen  hundred  and 
thirty-seven. 

his 

THOMAS  +  MINYARD.  [l.  s.] 

mark. 

Signed,  sealed,  and  delivered  in  the  presence  of — 
John  Kireeb. 
John  Whbeler. 

Georgia,  Cherokee  County  : 

Personally  came  before  me  John  Wheeler,  and,  after  being  duly 
sworn,  deposeth  and  saith  that  he  was  a  subscribing  witness  to  the 
above  deed,  and  that  he  saw  John  Kirkee  sign  the  same  as  a  witness. 

JOHN  WHBELER. 

Signed  and  sworn  to  before  me  April  3,  1838. 

WILLIAM  WHELEKE, 

Justice  of  the  Peace. 


Georgia,  Cherokee  County: 

Whereas,  in  obedience  to  a  writ  o(  fieri  facias  issued  out  of  the 
justices'  court  of  the  county  of  Henry  at  the  suit  of  E.  Brown  against 
William  h\  Bowden,  I,  Samuel  C.  Candler,  sheriff  of  the  county 
aforesaid,  did  seize  the  lot  hereinafter  described  as  the  property  of  said 
William  F.)  Bowden,  and  after  being  duly  and  publicly  advertised, 
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agreeable  to  law,  did,  on  the  2d  day  of  September,  in  the  year  eighteen 
hundred  and  thirty-four,  at  the  place  of  public  sales  in  said  county 
of  Cherokee,  expose  the  same  to  public  outcry,  when,  Moses  Perkins 
being  the  highest  bidder,  the  same  was  knocked  off  to  him  at  the  price 
or  sum  of  tnirty-one  dollars  and  fifty  cents :  Now,  this  indenture, 
made  this  27th  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-four,  and  in  the  fifty-ninth  year  of  the  inde- 
pendence of  the  United  States  of  America,  between  the  said  Samuel  C. 
Candler,  sheriff  as  aforesaid,  of  the  one  part,  and  the  said  Moses 
Perkins,  of  the  other  part,  witnesseth :  That  the  said  Samuel  C.  Candler, 
sheriff  as  aforesaid,  for  and  in  consideration  of  the  sum  of  thirty-one 
dollars  and  fifty  cents  to  him  in  hand  paid  by  the  said  Moses  Perkins 
at  and  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  hath  granted  and  bargained  and 
sold,  and  by  these  presents  doth  grant,  bargain,  and  sell,  so  far  as  the 
o£Sce  of  sheriff  authorizes  him,  unto  the  said  Moses  Perkins,  his  heirs 
and  assigns,  all  that  tract  or  lot  of  land  known  by  the  number  one 
thousand  and  six,  in  the  third  district  and  second  section  of  now 
Cherokee  county,  containing  lorty  acres,  more  or  less,  together  with 
all  and  singular  the  rights,  members,  and  appurtenances  uiereof  unto 
the  said  tract  or  lot  of  land  being,  belonging,  or  in  anywise  api)er- 
taining,  and  also  all  the  estate,  right,  title,  interest,  property,  claim, 
and  demand  of  the  said  William  F.  Bowden,  his  heirs,  &c.,  in  law, 
equity,  or  otherwise,  whatsoever  of,  in,  or  to  the  same,  to  have  and  to 
hold  the  said  lot  of  land  and  premises,  and  every  part  thereof,  unto  the 
said  Moses  Perkins,  his  heirs  and  assigns,  to  the  only  proper  use, 
benefit,  and  behoof  of  the  said  Moses  Perkins,  his  heirs  and  assigns 
forever,  in  fee-simple,  in  as  full  and  ample  manner  as  the  said  William 
F.  Bowden  or  his  heirs  and  assigns  did  or  might  have  held  or  enjoyed 
the  same  had  it  not  been  seized  and  sold  under  the  execution  aforesaid. 
In  witness  whereof,  the  said  Samuel  0.  Candler  hath  hereunto  set 
his  hand  and  affixed  his  seal  the  day  and  year  first  above  written. 

SAML.  C.  CANDLER,  [l.  s.] 

Sheriff  Cherokee  County. 

Signed,  sealed,  and  delivered  in  the  presence  of — 
M.  J.  Camdbn. 
D.  H.  BiBD. 

OiiORGiA,  Cherokee  County  : 

Personally  appeared  before  me  Daniel  H.  Bird,  who,  being  duly 
sworn,  deposetn  and  saith  that  he  saw  Samuel  C.  Candler  subscribe 
his  name  to  the  within  deed  for  the  purposes  therein  mentioned,  and 
that  he  saw  M.  J.  Camden  subscribe  the  same  as  a  witness,  and  the 
deponent  did  so  likewise. 

D.  H.  BIRD. 

Sworn  to  and  subscribed  before  me  this  29th  October,  1834. 

FELIX  MOSS,  J.  P. 
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Obokgia,  Cherokee  County : 

This  indenture,  made  and  entered  into  the  26th  daj  of  Maj,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-two,  between 
Moses  Perkins,  of  the  one  part,  and  Nehemiah  Garrison,  of  the  other 

fart,  both  of  the  county  ana  State  aforesaid,  witnesseth :  That  I,  Moses 
^erkins,  for  and  in  consideration  of  the  sum  of  two  thousand  dollars 
to  me  in  hand  paid  at  and  before  the  signing^  sealing,  and  delivering 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  and  conveyed,  and  doth  by  these  presents 
grant,  bargain,  sell,  and  convey,  unto  the  said  Nehemiah  Garrison,  his 
heirs  and  assigns,  six  tracts  or  lots  of  land  situate,  lying,  and  being  in 
the  third  district  and  second  section  of  Cherokee  county,  containing 
forty  acres  each,  be  the  same  more  or  less,  and  known  and  distinguished 
in  the  plan  of  said  district  by  numbers  nine  hundred  and  forty-one, 
nine  hundred  and  forty,  nine  hundred  and  thirty-three,  nine  hundred 
and  thirty-nine,  one  thousand  and  four,  and  one  thousand  and  six, 
reserving  to  the  grantee  all  mining  privileges  on  lot  number  nine 
hundred  and  thirty-nine ;  to  have  and  to  hold  all  and  singular  the 
above-described  tracts  or  lot49  of  land  unto  the  said  Nehemiah  Garrison, 
his  heirs  and  assigns,  to  their  own  proper  use,  benefit,  and  behoof 
forever,  in  fee-simple ;  and  I,  the  said  Moses  Perkins,  the  above  bar- 
gained premises  will  warrant  and  forever  defend  the  right  and  title  of 
the  same,  and  every  part  thereof,  from  myself,  my  heirs  and  assiens, 
and  also  from  the  claim  of  all  and  every  other  person  or  persons  what- 
ever. 

In  testimony  whereof,  I,  the  said  Moses  Perkins,  have  hereunto  set 
my  hand  and  affixed  my  seal  the  day  and  year  above  written. 

MOSES  PERKINS,  [l.  s.] 

Signed,  sealed,  and  delivered  in  the  presence  of — 
William  Hubbard, 

TiLBIAN  ChAMLEB,  J.  (r.  C. 

State  of  Georoia,  Cherokee  County: 

I,  Jasper  L.  Keith,  clerk  of  the  superior  court  within  and  for  the 
State  and  county  aforesaid,  do  hereby  certify  that  the  attached  seven 
copy  deeds  of  conveyance  for  lots  of  land  Numbers  933,  939, 940, 941, 
1004,  and  1006,  in  the  third  district  of  the  second  section,  executed 
to  Moses  Perkins  for  the  seyeral  separate  lots  aforesaid,  and  the  said 
several  lots  by  a  single  deed  to  Nehemiah  Garrison,  are  true  and  per- 
'  feet  copies  of  the  same  taken  from  the  records  of  the  clerk's  office  of 
the  superior  court  of  said  county,  which  is  the  proper  office  for  the 
records  of  land  titles,  the  said  lots  being  situate  in  said  county  of 
Cherokee,  and  that  no  adverse  claim  or  record  to  the  said  lands  ap- 
pears in  my  office. 

To  certify  which,  I  hereto  subscribe  my  name  officially,  and  affix 
r       -1  the  seal  of  my  office,  in  Canton,  this  October  29,  1858. 
I-^-  ^J  J.  L.  KEITH, 

Clerk  of  the  Superior  Courts  Cherokee  county ,  Georgia. 
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State  of  Geoboia,  Cherokee  County: 

Before  me^  James  B.  Burns,  a  Justice  of  the  peace  in  and  for  said 
county,  personally  came  John  Wheeler,  John  W.  Henson,  W,  W, 
Worley,  N.  J.  Perkins,  and  Major  Wilbanks,  who,  being  duly  sworn, 
deposeth  and  saith  that  they  were  well  acquainted  with  the  tract  of 
land  owned  by  and  occupied  by  Moses  Perkins  in  the  third  district  of 
the  second  section  of  Cherokee  county,  Georgia  ;  that  said  tract  of  land 
was  composed  of  numbers  933,  940,  941,  939,  1004,  and  1006;  and 
that  Fort  Buffington,  in  the  year  1837  and  1838,  was  built  and  sit- 
uated upon  said  tract  of  land  at  that  time  owned  and  in  the  possession 
of  the  said  Moses  Perkins,  and  that  the  timber  necessary  for  building 
said  fort  was  taken  off  the  said  land  of  the  said  Moses  Perkins. 

JOHN  WHEELEB. 

JOHN  W.  HENSON. 

W.  W.  WOBLEY. 

N.  J.  PEBKINS. 

MAJOB  WILBANKS. 

Sworn  to  and  subscribed  before  me  this  2Sth  day  of  October,  1858. 

JAMES  B.  BUBNS,  J.  P. 

State  of  Georgia,  Cherokee  County : 

I,  John  B.  Garrison,  do  hereby  certify  that  James  B.  Burns,  whose 
name  appears  to  the  within  affidavit,  is  an  acting  justice  of  the  peace 
in  and  for  said  county,  being  duly  elected  and  qualified,  and  was  at 
the  time  of  signing  the  within,  and  full  faith  and  credit  ought  to  be 
allowed  his  official  acts  and  doings. 

Given  under  my  hand  and  the  seal  of  my  office  this  October 
r       .  29,  1858. 
^^'  ^J  JOHN  B.  GABBISON, 

Deputy  Clerk  of  the  Superior  Court,  Cherokee  county^  Georgia. 


State  of  Georgia,  Cherokee  County : 

To  the  honorable  the  Senate  and  House  of  BepresevUatives  of  the  United 

States  in  Congress  assembled: 

The  memorial  of  the  undersigned  humbly  showeth  to  your  honorable 
bodies  that  during  the  year  eighteen  hundred  and  thirty-seven  the 
commanding  officer  of  the  United  States  troops  charged  with  the 
Temoyal  of  the  Cherokee  Indians  detached  a.  company  of  mounted 
cavalry,  commanded  by  Captain  Ezekiel  Buffington,  to  be  stationed 
in  the  county  of  Cherokee,  and  some  time  in  the  month  of  October  of 
the  year  aforesaid  Captain  Buffington  pitched  his  quarters  on  the 
land  and  tenements  of  your  memorialist,  with  the  express  understand- 
ing that  all  damages  would  be  fairly  settled  for  and  paid  for  by 
department.  Your  memorialist  further  shows,  that  great  damage  was 
done  to  his  land,  by  cutting  and  destroying  the  timber  in  building 
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barracks,  pickets,  block-houses,  stables,  corn  and  fodder  houses,  and 
other  necessary  buildings  for  the  use  of  said  company,  and  that  they 
remained  in  the  said  barracks  until  early  in  the  month  of  Jnly, 
eighteen  hundred  and  thirty-eight.  Your  memorialist,  relying  upon 
the  government  to  indemnify  him  for  such  damage  as  had  been  done, 
demanded  of  the  paymaster  satisfaction  for  the  same,  when  he  was 
informed  that  such  charges  were  not  paid  by  him,  &c.  Now,  your 
memorialist  humbly  prays  your  honorable  bodies  to  take  the  subject 
into  consideration,  that  such  action  may  be  had  thereon  as  in  your 
wisdom  shall  seem  reasonable  and  just.  As  in  duty  bound,  your  me- 
morialist will  ever  pray. 

MOSES  PERKINS. 


Trsasurt  Department, 
Second  Auditor's  Office^  October  4,  1858. 

Sir  :  In  reply  to  yours  of  the  20th  ultimo  and  of  the  2d  instant,  I 
have  to  inform  you  that  Captain  Ezekiel  Buffington,  of  the  Georgia 
volunteers,  (1836,  '37,  and  '38,)  toaa  mustered  into  the  service  of  the 
United  States,  and  paid  for  his  services  by  Paymaster  Bennett. 
Very  respectfully,  your  obedient  servant, 

T.  J.  D.  FULLER, 

Auditor. 
H.  C.  Spalding,  Esq., 

Fresent. 


Quartermaster  Gestkral's  Office, 

Waahingtony  September  23,  1858. 

Sir  :  The  case  of  Moses  Perkins  was  referred  here  on  the  18th  day 
of  January,  1839,  by  Hon.  Joel  B.  Poinsett,  Secretary  of  War,  and 
on  the  same  day  returned  to  him,  with  a  report  that  its  payment  was 
not  warranted  by  any  existing  laws. 

^^  In  regard  to  its  merits,  there  is  nothing  on  file  in  this  office 
throwing  any  light  upon  it  in  addition  to  the  papers  submitted  by  the 
claimant,  which  are  herewith  returned." 

On  the  6th  of  October,  1867,  the  following  was  endorsed  on  letter 
of  Daniel  Batclifie,  esq.,  enclosing  petition  of  N.  Garrison,  filed  in 
Court  oi  Claims,  presenting  account  of  Moses  Perkins  for  spoliations 
at  Fort  Buffington,  Cherokee  county,  G^rgia,  in  1838 : 

*^  There  is  nothing  in  this  office  on  the  subject  of  this  claim.  The 
charge  is  reasonable  and  should  probably  be  paid,  provided  the  land 
from  which  the  timber  was  taken  belonged  to  the  claimant,  and  was 
not  Indian  land." 

The  foregoing  is  all  the  information  on  file  in  this  office. 

Very  respectfully,  your  obedient  servant, 

E.  P.  SIBLEY, 
Major  and  Quartermaster. 

H.  C.  Spalding,  Esq., 

Agent  in  the  clatm  of  Moses  Perkins^ 

Washington^  D.  (7. 
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in  the  coubt  of  claihsl 
ITehemiah  Gabbison  vs.  XJkited  Statbb. 

I 

Interrogatories  to  be  propounded  to  Newton  J.  Perkins  and  John 
B.  Garrison : 

Interrogatory  1.  In  yonr  evidence  heretofore  given  in  this  case  you 
were  asked :  ^^  State  if  yon  know  anything  about  Moses  Perkins  hav- 
ing transferred  his  claim  to  Nehemiah  Garrison ,  whether  or  not  it  was 
for  a  valuable  consideration,  and  whether  or  not  the  consideration  has 
been  paid.  If  so,  how  long  since  ?"  To  which  you  replied :  *^  I  was 
present  when  the  trade  was  made  between  Moses  Perkins  and  Nehe- 
miah Garrison  for  the  claim  specifiecl  in  said  account ;  that  the  same 
was  transferred  to  Nehemiah  Garrison  for  a  valuable  consideration  ; 
that  Moses  Perkins  has  long  since  told  witness  that  the  same  was  fully 
paid."  Be  good  enough  now  to  state  particularly  what  was  the  char- 
acter of  the  consideration,  whether  it  was  money  or  other  thing,  the 
amount  of  it  if  in  money,  and  the  time  when  the  assignment  took 
place. 

Interrogatory  2.  State  what  vou  know  of  the  assignment  of  this 
claim  to  Nehemiah  Garrison,  what  time  it  was  made,  what  was  the 
character  of  the  consideration,  and  its  amount. 

P.  PHILLIPS, 

Solicitor  Jor  OomplainafU. 
DANIEL  RATOLIFFE, 
Amstani  SdUdtcr  of  the  Court  of  Claima. 


ik  the  coubt  of  claibcs. 

Nbheioah  Garbisok  vs.  ITnitbd  States. 

Clerk's  Office  Supbriob  Court,  Cakton, 
Cherokee  County,  Oeorgia,  March  12,  1860. 

There  being  no  commissioner  of  this  court  for  the  purpose  of  taking 
interrogatories,  I,  the  undersigned,  clerk  of  said  court,  have  this  day 
caused  Newton  J.  Perkins  and  John  B.  Garrison,  the  witnesses 
named  in  the  annexed  interrogatories,  who,  after  being  duly  sworn, 
make  oath  and  say,  in  answer  to  said  interrogatories,  as  follows : 

1.  Newton  J.  Perkins  says :  That  he  is  the  step-son  of  Moses  Per- 
kins, and  that  he  was  present  with  his  step-father  in  the  field  building 
a  rail  fence,  about  the  first  of  March,  in  the  year  eighteen  hundred 
and  thirty-eight,  (1838,)  when  John  B.  Garrison,  the  son  of  plaintiff, 
Nehemiah  Gktrrison,  came  to  where  they  were  at  work  in  the  field  to 
confirm  the  contract  for  the  purchase  of  the  land  about  which  they, 
the  said  plaintiff  and  said  Moses  Perkins,  had  been  negotiating,  being 
the  same  premises  of  which  spoliations  are  claimed  from  the  govern** 

Bep.  C.  C.  252. 
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ment;  and  the  said  John  B.  Garrison  then  and  there,  as  the  agent  of 
his  father,  accepted  of  the  terms  of  the  trade  as  proposed  by  said 
Moses  Perkins,  and  as  an  inducement  to  make  the  purchase  at  the 
price  agreed  upon,  the  said  Nehemiah  Garrison  was  to  have  the  benefit 
of  the  spoliations  that  might  be  allowed  by  the  government,  which 
was  estimated  then  to  be  about  five  hundred  dollars,  at  the  time  of 
making  the  trade,  say  March  1,  1838,  the  troops  having  taken  posses- 
sion of  the  fort  about  the  first  of  October,  eighteen  hundred  and  thirty- 
seven  ;  and  the  said  Garrison  was  to  have  and  receive,  also,  what 
additional  damage. that  might  accrue  thereafter^  then  unknown,  as 
the  troops  were  still  in  fort^  and  continued  thero  until  about  1st  July, 
1838. 

2.  Witness  further  states  that,  in  pursuance  of  the  agreement  made 
for  the  land  and  claim  for  spoliations,  the  said  Nehemiah  Garrison 
executed  his  promissory  notes  to  Moses  Perkins  for'  two  thousand 
dollars,  and  took  from  Perkins  his  obligation  for  titles  of  conveyance 
of  the  premises  when  the  purchase  money  should  be  paid.  Witness 
further  states  that  the  last  note  or  instalment  for  the  land  and  spolia- 
tions was  paid  about  the  year  1841  or  1842,  and  a  deed  was  executed, 
pursuant  to  the  contract  and  obligation,  which,  however,  may  not  ex- 
press any  transfer  of  spoliations^  but  it  was  understood  and  agreed 
this  should  follow.  The  consideration  for  the  land  and  spoliations 
was  embraced  in  the  same  notes,  and  all  have  been  paid  off  m  money. 

John  B.  Garrison,  answering,  says:  That  he  was  agent  for  his 
father,  Nehemiah  Garrison,  the  plaintiff,  and  confirmed  the  contract 
which  was  carried  out  for  the  purchase  of  the  premises  and  spoliations 
thereon,  purchased  from  Moses  Perkins,  and  that  the  said  Perkins 
agreed  that  he  would  take  the  sum  of  fifteen  hundred  dollars  for  the 
land  alone^  or  two  thousand  dollars  including  the  spoliation  accrued 
up  to  the  time  of  the  trade,  which  was  about  the  1st  of  March,  1838, 
and  the  troops  continued  on  the  premises,  and  he  was  to  have  the 
damage  for  the  remainder  of  the  time  they  should  stay,  (then  in- 
definite,) which  ended  about  1st  July,  1838 ;  and  the  purchase  was 
concluded  for  the  sum  of  two  thousand  dollars,  as  the  purchase  paid 
for  the  premises  and  claim  that  might  be  allowed  for  spoliations.  The 
said  Nehemiah  Garrison  executed  his  notes  for  the  sum  of  two  thousand 
dollars,  in  instalments,  and  all  of  them  have  been  paid  off  and  dis- 
charged in  money,  the  last  one  of  which  was  transferred  and  paid  to 
the  bearer ;  to  the  best  of  his  recollection,  it  was  in  the  hands  of 
W.  W.  Smithwick  when  paid,  about  the  year  1841  or  1842. 

NEWTON  J.  PERKINS. 
JOHN.  B.  GARRISON. 

The  foregoing  depositions  read  to  the  witnesses,  Newton  J.  Perkins 
and  John  B.  Garrison,  and  sworn  to  and  subscribed  by  them  before 
me  March  12,  1860. 

J.  H.  WOOD,  J.  P. 

I  certify  that  the  foregoing  depositions  were  carefully  read  to  the  wit- 
nesses, who,  with  a  full  knowledge  of  the  facts  therein  stated,  after 
being  duly  sworn^  subscribed  the  same  in  my  presence  before  John  H. 
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Wood,  era.,  a  jastioe  of  the  peace  for  said  State  and  county,  who  ia 
aathorized  by  law  to  administer  oaths  and  take  depositions  for  general 
purposes. 

To  certify  which  I  hereto  subscribe  my  name  and  affix  the  seal  of  my 
r       1     office^  in  Canton,  this  12th  day  of  March,  1860. 
^^'  ^-J  J.  L.  KEITH, 

Clerk  Superior  Court y  Cherokee  Co. ,  Geo. 

Clerk's  fee  for  taking  depositions $2  50 

N.  J.  Perkins,  witness,  one  day • 75 

J.  B.  Garrison,  witness,  one  day 75 

4  00 


IN  THE  COURT  OF  CIAIBiS. 

Nehemiah  Garrison  vs.  The  United  States. 

Petitioner' 8  Brief. 

The  premises  of  Moses  Perkins  were  taken  possession  of  by  the 
United  States,  in  1838,  by  Captain  Ezekiel  Buffington,  who  says  in 
his  deposition,  (p.  7  :) 

'^  He  was  in  command  of  a  company  of  mounted  volunteers,  stationed 
at  New  Echota,  when  he  was  directed  by  the  commanding  officer,  Gen- 
eral John  E.  Wool,  as  well  as  he  now  remembers,  to  remove  his  com- 
mand to  some  place  in  the  neighborhood  of  Canton,  to  select  a  site, 
and  build  a  fort ;  that  he  marched  accordingly,  selected  the  site  on  the 
lands  of  Moses  Perkins^  and  erected  the  fort  thereon  called  Fort  Buf- 
fington ;"  that  ^'  the  charges  in  the  account  for  damages  were  reason- 
able and  just,  and  that  the  same  were  necessary  for  the  use  of  the 
United  States." 

He  also  states  that  he  had  made  a  report  of  these  proceedings  to  the 
commanding  officer  at  New  Echota. 

At  page  8  he  deposes  that  '^  his  attention  was  called  to  the  various 
items  of  the  account  before  he  gave  the  certificate,  and  that  he  certi- 
fied to  the  same,  considering  it  in  detail,  and  believed  it  to  be  just.'' 

The  certificate  referred  to  is  to  be  found  at  page  6,  and  is  dated 
August  20,  1838,  certifying  on  honor  that  the  troops  of  the  United 
States  were  ^*  stationed  on  Moses  Perkins's  landj"  and  that  the  dam- 
age done  on  ^^  Moses  Perkins's  land"  was  $750  by  the  ^'  destruction 
of  his  timber  for  public  uses." 

The  affidavits  of  Major  Wilbanks,  John  M.  MuUins,  and  Henson 
Bagwell,  made  on  31st  December,  1838,  and  attached  to  the  accounti 
(p.  6,)  are  to  the  same  effect. 

The  same  facts  are  also  sustained  by  the  depositions  of  John  H; 
Wood  and  Newton  J.  Perkins,  (p.  10,)  who  were  members  of  Captain 
Buffington's  company  at  the  time  of  the  occupation  of  Perkins's  land. 

The  assignment  of  the  claim  Igr  Perkins  to  Garrison  is  proved  by  the 
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deposition  of  Newton  J.  Perkins,  the  step-son  of  Moses,  at  p.  10,  who 
says  that  ^'  he  was  present  when  the  traae  was  made  between  Moses 
Perkins  and  Nehemiah  Garrison  for  the  claim  specified  in  said  account; 
that  the  same  was  transferred  to  Garrison  for  a  valuable  consideration  ; 
that  Moses  Perkins  has  long  since  told  witness  that  the  same  was  fully 
paid." 

A  deed  from  Perkins  to  Garrison  for  the  premises  on  which  the 
damage  in  question  was  committed  is  to  be  found  at  p.  15,  dated  25th 
May,  1842. 

The  claim  was  referred  by  Mr.  Poinsett,  while  Secretary  of  War, 
on  the  18th  of  January,  1839,  and  was  not  paid  by  the  quartermaster 
general,  because  ^*  not  warranted  by  existing  laws."  (p.  18.) 

On  the  23d  of  September,  1858,  the  quartermaster  writes  :  ''  The 
charge  is  reasonable  and  should  probably  be  paid,  provided  the  land 
from  which  the  lumber  was  taken  belonged  to  the  claimant  and  was 
not  Indian  land." 

The  evidence  seems^  therefore,  to  establish  clearly  ; 

1.  That  the  damage  was  done  to  Moses  Perkins's  land  by  the  use  of 
it  for  the  United  States  troops. 

2.  That  the  damage  amounted  to  |750. 

3.  That  the  claim  is  now  the  property  of  Garrison,  the  petitioner. 

4.  Twenty  years  have  elapsed  since  the  first  presentation  of  the 
claim,  and  the  payment  to  indemnify  the  claimant  should  include  in- 
terest. 

P.  PHILLIPS, 
Solicitor  for  Petitioner. 
JuNB  8,  1859. 


IN  THE  UNITED  STATES  COUKT  OF  CLAIMS. 

Nbhemiah  Garrison,  AssiaNEE  of  Mo&es  Perkins,  vs.  The  United 

States. 

SdicUor's  Brief. 

The  petition  of  the  plaintiff  alleges  that  in  the  year  1837  General 
Wool  was  in  command  of  the  United  States  troops,  charged  with  the 
removal  of  the  Cherokee  Indians ;  that  Ezekiel  Buffington  waa  cap- 
tain of  a  company  of  mounted  infantry,  and  was  detached  to  take 
station  at  the  plantation  of  one  Moses  Perkins,  where  a  fort  called 
Buffington  was  established ;  that  they  occupied  the  said  plantation 
and  tenements  from  October,  1837,  until  the  3d  of  July,  1838;  that 
timber  for  barracks,  &c.,  was  cut  and  taken  for  the  public  service, 
amounting  to  the  value  of  seven  hundred  and  fifty  dollars.  The 
United  States  object  to  this  claim  upon  the  following  grounds : 

1.  It  does  not  appear  from  the  evidence  that  the  commanding 
officer  (General  Wool)  authorized  the  property  charged  for  in  the 


NEHElflAH  OABBISON.  21 

petitioner's  account  to  be  taken  and  used.  He  alone  had  the  power 
to  bind  the  United  States,  being  in  command,  as  alleged  in  the  pe* 
tition. 

2.  It  is  not  shown  that  Ezekiel  Bnffineton  was  a  captain  in  the  ser- 
yiee  of  the  United  States.  He  certifies  nimself  to  be  so,  but  this  is 
not  proof  of  the  fact.  If  his  certificate  were  received  by  the  court  as 
evidence  of  that  fact,  still  it  does  not  appear  that  he  had  authority 
from  his  superior  officer  (General  Wool)  to  take  and  appropriate  the 
petitioner's  property. 

3.  If  Bumngton  was  a  captain  in  the  service  of  the  United  States, 
his  certificate  would  not  be  evidence  of  the  fact,  because  it  is  not  the 
best  that  the  case  is  susceptible  of,  nor  has  said  certificate  been  offi- 
cially made. 

4.  The  evidence  is  too  general  and  indefinite  to  enable  the  court  to 
say  whether  the  acts  charged  are  such  as  the  United  States  are  liable 
for.  The  witnesses  do  not  state  facts,  but  merely  give  their  opinion 
as  to  the  damage  sustained  by  the  petitioner.  They  do  not  say  that 
the  petitioner's  property  was  taken. 

5.  It  does  not  appear  that  the  claim  has  been  presented  to  the 

S roper  department  (War)  for  settlement.     This  we  think  should  be 
one  by  the  petitioner  before  coming  into  this  court  for  relief. 

DANIEL  RATCLIFFE, 
Assistant  Solicitor  of  the  Court  of  Claims, 
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Mabch  23,  1860. 


Nbhbmiah  Garrison,  Assionbb  of  Moses  Pbreins,  vs,  Thb  United 

States. 

IiORiK0,  J.,  read  the  opinion  of  the  court. 

In  the  year  1837  a  company  of  mounted  infantry,  under  the  com- 
mand of  Captain  Buffington,  and  in  the  service  of  the  United  States, 
entered  on  the  plantation  of  Moses  Perkins,  in  the  county  of  Cherokee, 
in  the  State  of  Georgia,  and  erected  a  fort  there,  and  occupied  it  until 
the  3d  of  July,  1838.  The  timber  for  the  erection  of  the  fort  and  its 
barracks,  sheds,  &c.,  and  the  wood  used  for  fuel,  were  cut  from  the 
plantation,  and  for  this  and  for  the  destruction  of  timber  by  Indians 
detained  at  the  fort  as  prisoners,  |750  are  claimed  according  to  the 
specification  in  the  account  annexed  to  the  petition. 

The  evidence  shows  that  Moses  Perkins  was  in  possession  of  the 
plantation  at  the  time  of  the  entry,  &c.,  and  such  possession,  coupled 
with  the  deeds  of  conveyance  to  him  shown  in  the  record,  is  sufficient 
evidence  of  his  title  ;  none  other  having  been  put  in  evidence  by  the 
United  States.  The  evidence  from  the  Treasury  Department  shows 
that  Captain  Buffington  was  in  the  service  of  the  United  States.  His 
own  deposition  shows  he  was  directed  by  the  commanding  officer 
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(<<  General  John  E.  Wool,  as  well  as  he  now  remembers/')  to  remoye 
his  command  to  some  place  in  the  neighborhood  of  Canton,  to  select  a 
site  and  baild  a  fort ;  that  in  the  execution  of  these  orders  '^  he 
marched  accordingly,  selected  the  site  on  the  lands  of  Moses  Perkins, 
and  erected  the  fort  thereon  called  Fort  Buffington."  (p.  7,  ans.  4«) 

That  he  made  a  report  to  the  commanding  officer  at  New  Echota, 
that  he  had  selected  a  site  and  gone  to  work.  (p.  7,  ans.  2d  and  4th.) 
That  he  occupied  it  with  his  troops  from  some  time  in  October,  1837, 
('^  the  precise  date  not  now  remembered^  but  believes  it  to  be  about 
the  16th  di»7,")  until  July  3^  1838,  and  that  while  there  the  troops 
used  the  timber  of  said  Moses  Perkins  as  if  it  belonged  to  the  United 
States,  (p.  8,  ans.  4.) 

That  the  fort  was  occupied  a  part  of  the  time  by  an  additional  com- 
pany of  infantry,  and  that  he  had  as  prisoners  under  his  command  a 
portion  of  the  time  about  thirteen  hundred  Indians,  (p.  8.) 

At  the  time  of  the  transaction,  August  20«  1838,  Captain  Buffington 
certified  to  the  correctness  of  the  account  which  the  petitioner  now 
claims,  and  in  his  deposition  in  this  case,  being  asked  on  the  part  of 
the  United  States,  1st,  was  your  attention  called  at  any  time  to  the 
specific  items  in  the  plaintiff's  account,  and  can  you  speak  as  to  their 
value  in  detail  ?  (p.  5)  he  answered,  *'  that  his  attention  was  called  to 
the  various  items  of  the  account  before  he  gave  the  certificate,  and  that 
he  certified  to  the  same,  considering  it  in  detail  and  believing  it  to  be 
just."  (2,  p.  8.) 

The  testimony  of  Captain  Buffington  is  corroborated  by  that  of  John 
H.  Wood,  quartermaster  at  Fort  Buffington,  and  of  N.  J.  Perkins,  a 
soldier  there  ;  these  witnesses  speak  of  matters  within  their  personal 
knowledge,  and  there  is  no  conflicting  testimony.  (Record,  pp.  7, 8,  9, 
10.)  And  the  communication  from  the  quartermaster  general's  office, 
Washington,  September  23,  1858,  states  that  '*  tJie  charge  is  reawt^ 
4Me/' 

The  orders  given  to  Captain  Buffington  authorized  the  entry  on  the 
land,  the  construction  of  the  fort,  &c.,  and  the  use  of  the  timber  for 
that  purpose,  and  for  fuel,  and  the  manner  of  doing  all  this  was  com- 
mitted to  his  discretion.  His  acts,  therefore,  in  these  matters  are  the 
Acts  of  the  United  States. 

The  timber  so  cut  and  used  was  private  property  taken  for  public 
use,  and  the  United  States  are  bound  to  pay  Moses  Perkins  for  it  at  its 
fair  value. 

The  testimony  of  Captain  Buffington  as  to  the  items  of  the  account, 
with  the  general  affirmation  of  the  account  by  the  other  witnesses,  is 
•evidence  of  the  fact  stated  in  the  account  that  timber  was  destroyed  by 
Indian  prisoners.  The  United  States  carried  and  kent  the  Indians 
there,  and  it  was  their  duty,  therefore,  so  to  keep  them  tnat  they  should 
not  injure  others ;  and  on  this  obligation  they  are  liable  to  repair  the 
injury  done  by  the  Indians. 

The  witnesses  concur  in  the  statement  that  the  amount  claimed  in 
the  account  (seven  hundred  and  fifty  dollars)  is  a  reasonable  charge, 
and  the  correctness  of  their  estimate  is  admitted  at  the  office  of  the 
quartermaster  general. 

We  are  of  opinion  that  the  evidence  proves  that  the  United  States 
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were  indebted,  in  the  sum  of  seven  hundred  and  fifty  dollars,  accord- 
ing to  the  specification  in  the  account  on  record,  to  the  petitioner,  to 
Nehemiah  (j^arrison,  and  that  he  legally  assigned  his  claim  to  the  pe- 
titioner, who  is,  according  to  his  prayer,  entitled  to  relief  therefor. 

A  bill  will  be  reported  to  Congress  for  the  relief  of  Nehemiah  Gar- 
rison in  the  sum  of  seven  hundred  and  fifty  dollars. 


36th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (  Rep.  O.C. 
U  Session.     )  t  No.  253. 


DANFORD  MOTT. 

pro  accompany  Bill  H.  R.  C.  C.  No.  101.] 


Mat  2,  IS 60 — Repoited  from  the  Court  of  Claims ;  committed  to  a  Committee  of  tke 

Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  sabmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Housp.  of  Representatives  of  the  United 

States  in  Congress  assembled. 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  oi 

DANFORD  MOTT  vs.  THE  UNITED   STATES. 

1.  The  petition  of  the  claimant. 

2\  Statement  of  claimant's  account  and  evidence  in  support  of  the 
same,  transmitted  to  House  of  Representatiyes. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

6.  Opinion  of  the  Court,  allowing  claimant  |2,707  92. 

6.  Opinion  of  Judge  Loring,  dissenting. 

7.  Bill  for  relief  of  claimant. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
[l.  s.]  seal  of  said  court,  at  Washington^  this  first  day  of  May,  A. 
D.  1860. 

SAMUEL  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


To  the  Court  of  Claims  of  the  United  States : 

The  petition  of  Danford  Mott,  of  Alburg,  in  the  county  of  Grand 
Isle,  in  the  State  of  Vermont,  humbly  showeth  :  That  before  the  sev- 
enth day  of  November,  one  thousand  eight  hundred  and  thirty-eight, 
he  was  duly  appointed  deputy  collector  of  customs  and  inspector  under 
Colonel  Archibald  W.  Hyde,  then  collector  of  customs  for  the  district 
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of  Vermont,  and  for  most  of  the  time  since  has  been  such  deputy  col- 
lector and  inspector  ;  that  in  the  latter  part  of  the  year  1837  the  out- 
break occurred  which  has  been  familiarly  called  the  patriot  war,  in 
■which  great  bodies  of  citizens  within  the  limits  of  the  province  of 
Canada  were  arrayed  in  an  organized  opposition  against  the  authori- 
ties of  such  province,  and  against  the  British  troops  then  in  said 
province  ;  that  great  numbers  of  the  citizens  of  the  United  States  all 
along  the  frontier,  from  Detroit  to  and  including  the  northern  frontier 
of  Vermont,  not  only  sympathized  with  such  patriots,  but  took  active 
measures  to  aid  them,  and  for  that  purpose  organized  secret  societies 
called  hunters'  lodges,  collected  great  quantities  of  arms  and  munitions 
of  war  ;  that  in  some  instances  they  broke  open  the  United  States 
arsenals,  pillaged  ordnance,  arms,  and  munitions,  and  appointed  offi- 
cers,  and  banded  together  to  carry  on  military  operations  within  said 
province  of  Canada ;  that  after  the  passage  of  the  act  of  Congress 
called  the  neutrality  act,  approved  March  10,  1838,  and  under  the 
authority  thereof,  General  Scott  visited  the  northern  frontier  of  the 
States  of  New  York  and  Vermont,  and  your  petitioner  accompanied 
him,  and  lent  all  the  aid  in  his  power  to  preserve  the  public  peace ; 
that  during  the  latter  part  of  the  year  1838  Mr.  Van  Bucen  issued  his 
proclamation  cautioning  the  citizens  of  the  United  States  against  ille- 
gal combinations  in  aid  of  the  patriots,  and  warning  them  against  all 
acts  compromitting  the  peace  of  the  government,  and  almost  simul- 
taneously the  governor  of  Vermont  issued  a  like  proclamation  ;  that, 
notwithstanding  these  precautionary  measures,  vast  multitudes  assem- 
bled on  both  sides  of  Lake  Champlain,  on  the  Canada  frontier,  and 
made  active  preparations  for  a  descent  into  the  province ;  that  previous 
to  the  Ist  of  November,  1838*  portions  of  the  United  States  army  were 
ordered  out  to  the  frontier,  a  detachment  of  which  was  then  stationed 
at  Rouse's  Point,  under  the  command  of  Colonel  Justin  Dimick,  of 
the  United  States  army,  then  a  captain  of  artillery ;  that,  in  conformity 
to  a  requisition  of  the  general  government,  a  portion  of  the  Vermont 
militia  was  ordered  out,  and  placed  under  the  command  of  General 
John  E.  Wool,  of  the  United  States  army;  that,  by  direction  of  Gen- 
eral Wool,  your  petitioner  accompanied  him,  giving  him  information 
of  localities  occupied  by  the  patriots  and  their  sympathizers,  and  where 
their  arms  and   munitions  were  secreted  in  by- places,  woods,   and 
swamps,  and  assisted  in  seizing  and  securing  the  same,  and  returning 
some  thirteen  loads  to  the  United  States  arsenals  and  barracks. 

That  on  the  7th  day  of  November,  181^8,  a  battle  was  fought  be- 
tween a  portion  of  the  patriots  and  a  detachment  of  the  British  troops, 
under  the  command  ot  Sir  John  Coulbourne,  the  governor  of  Canada, 
at  a  place  called  Oldetown,  adjoining  the  northern  line  of  the  State  of 
New  York,  which  resulted  disastrously  to  the  patriots,  and  they  fled 
in  great  numbers  across  the  line  into  Champlain,  in  which  Rouse's 
Point  is  situated;  that  on  the  day  and  evening  before  a  large  quantity 
of  arms  and  munitions  had  been  collected  in  said  Alburg,  in  Vermont, 
and  I  ut  on  board  a  sloop  called  the  General  McComb,  for  the  purpose 
of  aiding  in  such  military  enterprise  in  the  province  of  Canada,  and 
was  about  passing  the  frontier,  and  rounded  to  near  Rouse's  Pointi 
and  cast  anchor  near  the  wharf  at  Rouse's  Point ;  that  your  petitioner 
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was  then  at  or  near  the  wharf,  with  his  revenue  hoat  and  some  men, 
and,  at  the  reqaest  of  Captain  Dimick,  went  on  hoard,  in  company 
with  Thomas  Crooke,  then  a  deputy  collector  under  D.  B.  McNeil, 
collector  of  customs  for  the  northern  district  of  New  York ;  that,  as 
they  approached  the  vefeisel,  the  hands  in  charge  suddenly  left  and 
abandoned  it,  and,  going  on  board,  they  found  it  was  loaded  with  a 
large  quantity  of  arms  and  munitions  of  war,  and  with  nothing  else, 
and,  leaving  a  guard  on  board,  they  returned  and  made  report  thereof 
to  Captain  Dimick  ;  that  subsequently  the  sloop  was  brought  to  shore 
by  order  of  Captain  Dimick,  and  the  arms  and  munitions  taken  out 
and  deposited  in  Captain  Dimick's  barracks ;  but  as  the  particulars 
will  be  fully  stated  in  the  detail  of  the  evidence  on  the  final  trial  of 
the  suit  instituted  against  this  petitioner,  they  are  omitted  here.  The 
sloop  was  unloaded  about  sundown  of  the  7th  November,  1838,  but 
very  soon  after  the  wind  arose  and  blew  a  perfect  hurricane,  and  the 
sloop  parted  her  cable,  and  was  driven  ashore  and  wrecked,  without 
any  want  of  care  or  negligence  on  the  part  of  any  of  the  seizing 
officers. 

After  the  unloading,  a  consultation  was  had  with  the  collector, 
McNeil,  Captain  Dimick,  and  Thomas  Crooke,  and,  as  the  seizure  was 
made  in  the  district  of  New  York,  it  was  thought  more  appropriate 
that  the  application  for  a  warrant  of  detention  should  be  made  to  the 
district  judge  by  the  ^New  York  authorities,  and  Mr.  Crooke  made  out 
an  affidavit  for  that  purpose,  which,  with  an  application  for  such  war- 
rant, was  forwarded  by  Colonel  McNeil,  the  collector,  to  Judge  Conk- 
ling,  but,  by  some  miscarriage  of  the  mail,  Judge  Conkling  did  not 
receive  it  until  one  day  after  the  ten  days  specified  in  the  said  neu- 
trality act  had  expired. 

A.nd  your  petitioner  further  shows  that  immediately  after,  one  De 
Clancy  Stoughton,  claiming  to  be  the  owner  of  said  sloop,  commenced 
his  action  of  trespass  against  this  petitioner,  declaring  in  two  counts,  the 
first  alleging  that  this  petitioner,  on  the  7th  day  of  November,  A.  D. 
1838,  at  said  Alburg,  to  wit:  at  Champlain,  with  force  and  arms, 
seized,  took,  and  conveyed  away  the  plaintiff's  sloop,  called  the  Gen- 
eral McComb,  of  the  value  of  one  thousand  dollars,  and  converted  the 
same  to  his  own  use,  and  in  the  second  alleging  that  in  like  manner 
the  petitioner  seised,  took,  and  carried  away  five  hundred  cannon 
balls,  fourteen  thousand  cartridges,  twenty  thousand  rifle  balls,  and 
twenty  thousand  grape  shot,  which  said  second  count  was  subsequently 
withdrawn  by  the  plaintiff,  and  the  case  proceeded  on  the  count  for 
seising  the  sloop. 

The  writ  was  made  returnable  in  the  county  court  holden  at  North 
Hero,  in  the  county  of  Grand  Isle,  Vermont,  on  the  last  Tuesday  in 
March,  A,  D.  1839,  and,  under  the  rules  of  said  court,  was  continued 
to  the  next  term.  Your  petitioner  engaged  H.  R.  Beardsley,  esq.,  of 
St.  Albans,  and  Charles  Adams,  of  Burlington,  to  aid  in  his  defence, 
and  by  their  advice  the  matter  was  re])re8ented  to  the  proper  depart- 
ment at  Washington,  and  Hon.  Daniel  Kellogg,  then  district  attorney, 
appeared  and  aided  in  the  defence,  and  your  petitioner  supposes  that 
fiaid  Kellogg  made  the  necessary  representation  thereof  to  the  Solicitor 
of  the  government  at  Washington.     By  the  advice  of  Mr.  Kellogg  a 
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motion  was  made  to  dismiss  the  sait,  on  the  ground  that  the  State 
court  had  no  jurisdiction  of  the  matter,  and  at  the  term  of  the  court 
in  September,  1840,  the  suit  was  dismissed,  hut  on  exceptions  being 
filed  the  cause  was  ordered  to  the  supreme  court,  and  that  court,  at 
the  January  term,  1841,  reversed  such  judgment  and  ordered  a  new 
trial,  and  the  cause  again  proceeded  in  said  county  court. 

Your  petitioner  begs  leave  to  say  that  it  is  utterly  impossible  to  set 
out  distinctly  the  difficulties  he  had  to  encounter  at  ihat  timty  arising 
from  the  intense  prejudices  of  the  great  mass  of  the  people  in  favor  of 
the  patriots,  and  against  the  officers  of  the  general  goverment,  who 
were  endeavoring  to  enforce  the  observance  of  the  neutrality  act.  It 
is  not  too  much  to  say  that  jury  after  jury  disregarded  entirely  the 
evidence  in  the  case,  and  in  some  instances  the  presiding  judge  did 
not  escape  the  influence  of  this  unbounded  and  unaccountable  preju- 
dice. Suffice  it  to  say  that  the  suit  has  passed  four  times  to  the  supreme 
court,  but  received  a  final  decision,  so  far  as  the  original  action  was 
concerned,  at  the  term  of  the  supreme  court  in  July,  1853,  as  may  be 
seen  by  the  learned  opinion  of  Chief  Justice  Redfield,  in  the  25th  Ver- 
mont Reports. 

The  last  jury  trial  in  said  suit  was  had  in  the  county  court,  in  said 
Grand  Isle  county,  in  February,  1851.  Colonel  Dimick  and  Dr.  Hitch- 
cock were,  by  order  of  the  government,  in  attendance  as  witnesses,  and 
testified  on  the  trial ;  and,  that  the  Court  of  Claims  may  fully  under- 
stand the  whole  case,  the  evidence  detailed  in  the  exceptions  filed  on 
that  trial  is  now  here  fully  set  forth : 

Db  Clancy  Stoughton  )    ^^^^^  Me'county  court,  February  term, 

Canfobi)'  Mott.       \  ^-  -^-  ^^^^• 

This  was  an  action  of  trespass  with  force  and  arms  for  seizing  and 
carrying  away  the  plaintiff's  sloop,  called  the  General  McComb,  on  the 
seventh  day  of  November,  1838.  There  was  originally  a  second  count 
for  certain  arms  and  munitions  of  war,  which  was  subsequently  with- 
drawn. 

To  this  declaration  the  defendant  pleaded  three  special  pleas  in  bar, 
to  which  plaintiff  replied,  and  tendered  an  issue  to  the  jury,  which 
was  joined  by  the  defendant  and  cause  trie*d  by  the  jury.  The  decla- 
ration, pleas,  and  replication  are  made  parts  of  this  case. 

To  prove  the  issue  on  his  part,  the  plaintiff  introduced  as  witnesses 
Francis  N.  Stoughton,  L.  D.  Clark,  Jos.  Tillison,  George  Niles, 
Grant  Rockwell,  and  Merritt  Rockwell,  who  were  sworn,  and  testified 
in  substance  as  follows  : 

F.  N.  Stoughton. — I  went  down  to  the  whaff  after  the  sloop  was 
unloaded,  on  the  same  night,  and  made  demand  of  the  sloop  of  those 
on  board  and  in  possession  of  her  ;  I  don't  know  who  put  the  soldiers 
on  board,  but  there  were  jsoldiers  on  board  the  sloop  and  on  the 
wharf;  I  can't  say  whether  they  had  any  arms  or  not ;  it  was  then 
nearly  dark  ;  I  saw  Mott  about  a  month  afterwards,  and,  in  conver- 
sation with  him,  he  said  if  I  would  call  on  Thurber  for  the  sloop  he 
would  give  it  up  to  me  ;  that  he  was  acting  under  Thurber  ;  when  I 
was  on  the  wharf  and  made  the  demand  of  the  sloop,  I  told  them  she 
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Would  go  ashore  and  be  destroyed,  and  they  said  they  would  take  care 
of  her  ;  Captain  Dimick  said  the  boat  was  seized  and  I  could  not  have 
her  ;  I  might  stay  on  board  as  a  prisoner,  he  said,  but  I  told  him  I 
would  have  nothing  to  do  with  her  on  such  terms  ;  I  am  a  brother  ot 
the  plaintiff,  and  had  the  command  of  the  sloop  for  him^  and  was  his 
agent  when  she  was  taken. 

On  cross-examination y  he  said  the  sloop  was  unloaded  about  five 
o'clock  ;  might  have  been  about  an  hour  unloading  ;  vessel  lay  on  the 
south  side  of  the  wharf ;  that  he  did  not  see  Mott  there  to  recognize 
him,  and  don't  know  as  he  was  there  ;  that  he  would  not  say  of  whom 
he  made  the  demand  ;  thinks  he  demanded  it  of  Captain  Dimick  and 
of  those  on  board  of  her  ;  Thurber  was  collector  at  Champlain  ;  this 
was  in  the  fall  of  1838  ;  there  was  one  good  dock  and  two  temporary 
docks ;  could  not  say  at  which  dock  the  sloop  lay ;  in  the  evening 
there  was  a  tremendous  sea.  In  answer  to  a  question  as  to  the  value 
of  the  boat  when  taken,  the  witness  said  he  had  offered  plaintiff  four 
hundred  dollars  for  her  and  he  would  not  take  it.  The  witness 
farther  testified  that  he  did  not  aid  in  fastening  the  sloop  after  she  was 
unloaded,  nor  had  anything  to  do  about  it,  or  about  removing  her  from 
the  place  where  she  was  laying  when  unloaded. 

L,  D.  Clark, — I  went  round  with  the  sloop  the  evening  before ; 
started  to  go  to  Windmill  Point  and  saw  the  revenue  boat  going  out 
to  the  sloop  with  Mptt  in  the  boat  steering,  and  some  soldiers  on 
board ;  this  was  in  the-  afternoon  ;  I  afterwards  went  down  to  the 
dock  after  the  boat  was  unloaded,  and  some  of  the  soldiers,  as  appeared 
to  me,  were  on  board  the  sloop  ;  Stoughton  went  on  board  to  get  his 
Buffalo  skin,  but  could  not  get  it ;  soldiers  were  on  board  after  the 
sloop  was  unloaded  ;  Stoughton  was  not  permitted  to  get  his  things  ; 
it  strikes  me  there  was  a  guard  on  the  dock,  but  am  not  certain ;  next 
morning  the  sloop  was  ashore  on  her  beam's  end,  a  wreck  ;  I  did  not 
go  on  board  ;  -I  called  the  boat  worth  five  or  six  hundred  dollars ;  she 
had  two  cables. 

On  cross-examination, — I  cast  anchor  about  twelve  o'clock ;  revenue 
boat  reached  there  about  half  an  hour  after ;  I  did  not  see  but  one 
boat  go  out  to  the  sloop,  and  think  the  sloop  was  brought  directly 
ashore  ;  did  not  see  a  second  boat  go  out ;  after  the  vessel  was  brought 
ashore,  did  not  see  her  till  eveniug  ;  I  went  down  in  the  edge  of  the 
evening  ;  did  not  see  Mott  after  I  saw  him  in  the  revenue  boat ;  I 
cannot  tell  what  Stoughton  demanded  ;  the  vessel  was  moored  to  the 
south  side  of  the  wharf  when  she  was  unloaded  and  the  arms  taken 
out ;  I  don't  know  that  the  vessel  was  moved  round  before  she  went 
ashore  and  became  a  wreck  ;  I  did  not  see  her  ashore  till  next  morn- 
ing ;  the  wind  increased  during  the  night ;  part  of  the  loading  was  on 
the  dock  when  I  went  there,  the  rest  having  been  drawn  away,  as  I 
supposed. 

Jos.  TiUison. — I  got  to  Windmill  Point  during  the  battle  ;  when  I 
went  by  the  stern  of  the  sloop  I  saw  the  revenue  boat  come  up  ;  Mott 
was  in  the  revenue  boat  with  soldiers  ;  I  think  the  revenue  boat,  after 
the  men  had  gone  on  board  the  sloop,  went  back  to  the  shore,  leaving 
the  men  on  board  the  sloop,  and  I  think  went  out  again  ;  I  went 
down  to  the  wharf  just  at  dark ;  there  was  some  stuff  on  the  wharf;  I 
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stepped  on  board  the  Bloop,  and  Mott,  the  defendant,  was  on  board 
and  told  me  I  had  better  go  off,  and  I  did  ;  they  were  then  unloading 
the  sloop. 

On  cross-examination,  witness  said  :  I  can't  say  how  long  it  was  be- 
fore the  revenue  boat  came  ashore  ;  I  think  a  second  boat  went  out ; 
I  was  then  at  Lewis's  tavern,  some  fifty  rods  off;  between  sundown 
and  dark  I  went  down  to  the  dock,  and  they  were  then  unloading ;  I 
stepped  on  board  and  saw  Mott  there  :  soldiers  were  then  on  board  ;  I 
did  not  see  any  sword  and  did  not  have  any  conversation ;  I  think 
Mott's  words  were,  'Uhere  is  no  place  here  for  strangers;'*  I  can't  say 
whether  Mott  went  out  in  the  second  boat  or  not ;  I  had  been  before 
this  time  well  acquainted  with  Mott. 

George  Niles  said  he  was  there  in  the  afternoon  when  the  sloop  lay 
at  the  wharf;  that  he  saw  Mott  and  soldiers  there,  and  heard  Mott 
converse  with  Philips  ;  Mott  said  he  had  no  authority  to  give  up  any 
thing  ;  that  he  was  acting  under  another  man. 

On  cross-examination,  said  that  he  did  not  know  whether  they  were 
then  unloading  or  not ;  that  he  was  there  from  five  to  ten  minutes; 
does  not  recollect  of  seeing  any  munitions  of  war  on  the  dock  ;  thinks 
there  were  soldiers  on  the  boat,  isind  there  were  a  great  many  folks  all 
about ;  don't  recollect  any  one  there  but  Mott ;  don't  remember 
whether  he  had  anything  in  his  hand  or  not ;  this  was  along  in  the 
afternoon. 

Grant  Rockwell. — I  came  out  of  St.  Johns  river  the  day  the  battle 
was  fought ;  I  went  to  the  sloop  when  she  lay  at  the  dock  ;  a  little 
after  dark  the  same  evening  she  was  brought  to  the  dock  ;  cannot  say 
whether  there  was  then  any  loading  on  board  or  not ;  soldiers  were 
then  on  board,  but  I  saw  no  one  unloading ;  Frank  Stoughton,  the 
captain  of  the  sloop,  was  on  board  ;  he  remarked  that  the  boat  should 
be  made  fast ;  soldiers  were  then  on  board  the  sloop  ;  a  load  of  guns 
was  drawn  off  just  as  I  got  there  ;  Frank  spoke  about  getting  out  an- 
other fast,  and  some  one  on  board  said,  ^^we  will  take  care  of  her.** 

On  crose-examinniion,  said  he  thought  it  was  a  load  of  guns  they 
were  drawing  off ;  he  went  on  board  alone;  Stoughton,  the  captain, 
was  there  on  the  sloop  ;  he  went  into  the  cabin  ;  don't  know  the  man 
he  talked  with ;  don't  know  Captain  Dimick ;  thinks  the  sloop  was 
then  fastened  to  the  northeast  corner  of  the  dock,  and  tailed  out ;  there 
was  a  hawser  and  a  chain  cable ;  I  took  another  turn  around  the  stile; 
Frank  was  then  there ;  I  saw  no  one  loading  aboard  the  sloop  while 
I  was  there. 

Merritt  BocktoeU  said  about  a  month  or  six  weeks  after  the  seizure, 
he  had  a  talk  with  Mott,  and  he  said  he  would  bet  a  hundred  dollars 
that  the  owner  would  get  her  if  he  would  call  on  Thurber. 

The  foregoing  is  the  substance  of  all  the  testimony  on  the  part  of 
the  plaintiff  in  the  opening. 

To  rebut  this  testimony,  the  defendant  offered — 

Ezra  T,  Marney,  who  stated  that  he  lived  near  the  wharf  when  the 
sloop  was  brought  there,  and  the  arms  and  munitions  taken  out ; 
Captain  Dimick  was  on  the  wharf,  and  his  men  did  most  of  the  un- 
loading ;  at  the  request  of  Captain  Dimick,  he  drew  off,  as  he  thinks, 
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ibor  loads  of  ammtinition  and  placed  it  in  the  barracks ;  that  one 
Stralton  was  there  also,  and  that  he  and  Stratton  drew  off  all  the 
loading;  when  I  drew  off  the  last  load^  which  was  about  sundown, 
Captain  Diniick  inquired  for  the  captain  of  the  sloop,  and  Frank 
8toQghton  said  he  was  the  captain ;  Dimick  then  said,  either  take 
command  of  the  sloop  or  take  charge  of  her,  I  can't  say  which ;  when 
I  drew  off  the  last  load  I  forgot  my  whip,  and  in  a  few  minutes  went 
back  after  •it,  and  saw  Stoughton  getting  li is  vessel  round  from  the 
front  of  the  dock  to  the  north  side ;  at  the  time  the  sloop  was  un- 
loaded there  were  a  great  many  people  on  the  dock  ;  I  did  not  see 
Mott  there,  and  think  he  could  not  have  been  there ;  I  am  well  ac- 
quainted with  him  ;  it  was  about  sundown  when  the  vessel  was  un- 
loaded ;  at  this  time  the  wind  was  blowing  a  little  from  the  south,  but 
in  the  evening  it  rose  and  blew  like  a  hurricane. 

Orrin  Siratton^  who  stated  that  he  waa  at  the  wharf  after  the  sloop 
was  broaght  there  ;  that  at  the  request  of  Dr.  Hitchcock  he  took  his 
team,  and,  with  Marney,  drew  up  the  loading  from  the  wharf  and 
placed  it  in  the  barracks ;  Captain  Dimick  and  Dr.  Hitchcock  were 
both  there,  and  directed  about  the  unloading,  and  had  soldiers  under 
their  directions  aiding  in  unloading  ;  there  were  a  great  many  people 
on  the  wharf;  witness  was  well  acquainted  with  Mott,  but  did  not  see 
him  there. 

Justin  Dimick  stated  that  he  was  at  that  time  stationed  at  the  post 
at  Champlain  and  had  the  command  there ;  that,  on  the  day  of  the 
battle,  from  intimations  given  him,  he  requested  Danford  Mott  and 
Thomas  Grooke  to  go  out  and  make  an  examination,  which  they  did, 
and  soon  after  returned  and  made  report  to  him  of  the  loading  and 
condition  of  the  sloop ;  he  then  requested  them  to  go  out  and  bring 
the  sloop  ashore,  but  Mott  said  as  he  was  collector  on  the  Vermont 
side,  and  Crooke  collector  on  the  New  York  side,  it  was  more  appro- 
priately the  business  of  Crooke,  and  declined  going  out ;  that  he  or- 
dered Dr,  Hitchcock,  who  was  the  surgeon  attached  to  his  detachment, 
to  go  out  with  some  men  and  seize  the  vessel  and  bring  her  ashore ;  that 
Dr.  Hitchcock  and  some  soldiers  under  his  command  went  out  and 
brought  the  sloop  to  the  wharf,  and  that  he  took  charge  of  her,  and 
directed  the  arms  and  munitions  to  be  taken  out,  which  was  done  and 
placed  in  his  barracks ;  that  he  directed  Dr.  Hitchcock  to  take  an  in- 
ventory of  the  same,  which  was  done,  and  that  he  and  the  doctor 
wperintended  the  unloading  and  took  charge  of  the  same ;  that  Mott 
was  not  there  at  all  to  his  knowledge,  and  had  nothing  to  do  with  it; 
that  his  soldiers  were  there  and  aided  in  the  unloading,  and  that  there 
Were  besides  many  persons  on  the  wharf ;  that  about  the  time  they 
finished  unloading  he  inquired  for  the  captain  of  the  sloop,  and  that 
&  young  man  appeared  and  said  he  was  the  captain,  and  he  then  said 
to  him  that  he  was  more  interested  in  the  sloop  than  any  one  else,  and 
requested  him  to  see  that  the  vessel  was  secured,  and  offered  him  such 
^istance  as  he  needed ;  the  captain  muttered  something  in  reply, 
but  the  witness  could  not  state  what  it  was,  but  the  witness  stated 
that  he  did  not  intend  to  give  up  the  possession  or  control  of  the  sloop 
to  the  captain,  as  he  supposed  it  was  forfeited  to  the  United  States, 
*nd  that  it  should  be  detained  to  await  proceedings  in  the  United 
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States  courts  ;  that  his  only  object  was  to  request  the  captain  to  aid  in 
securing  the  vessel,  as  he  supposed  he  understood  it  better  than  he 
did,  and  that  the  sloop  was  left  that  night  in  charge  of  a  sentinel  of 
soldiers. 

On  cro8%-examination  C!olonel  Dimick  said  that  he  did  not  recollect 
whether  any  soldiers  went  out  at  the  time  Mott  and  Crook  did  or 
not,  but  they  might  have  gone  out ;  that  soon  after  the  seizure  there 
was  some  conversation  l^tween  him  and  Colonel  McNeil  and  Mr, 
Crooke  about  an  application  to  the  district  judge  for  a  warrant  of  de- 
tention, and  they  seemed  to  think  that  the  seizure  was  made  by  them, 
and  the  witness  was  willing  they  should  assume  it,  and  Crooke  made 
out  an  afiSdavit  for  that  pupose,  and  the  witness  understood  that  an 
application  was  made  to  the  district  judge  for  that  purpose. 

Charles  M,  Hitchcock  stated  that  he  was  a  surgeon,  attached  to  the 
army  of  the  United  States,  and  was  at  Bouse's  Point  on  the  day  of 
the  battle  ;  that  Captain  Justin  Dimick,  then  in  command  of  the  post 
at  Champlain,  directed  him  to  take  some  soldiers  and  go  out  and  take 
the  sloop  then  at  anchor  ;  that  he  took  a  sergeant's  guard  and  went 
out  to  the  sloop,  raised  the  anchor  and  made  sail,  and  brought  the 
sloop  to  the  south  side  of  the  wharf ;  that  Captain  Dimick  then 
assumed  the  command,  and  directed  the  soldiers  to  take  out  the  load- 
ing, which  was  done,  and  that  he  took  an  inventory  of  the  articles  as 
they  were  brought  from  the  sloop  and  put  on  the  dock ;  that  he  and 
Captain  Dimick  hired  two  teams,  which  took  the  loading  and  placed 
it  in  the  barracks ;  that  Mott  did  not  go  out  with  him,  and  so  far 
as  he  knows,  was  not  there  when  the  loading  was  taken  out,  and  had 
nothing  to  do  with  the  taking  or  unloading  ;  that  at  the  time  of  the 
unloading  there  was  a  light  wind,  but  it  soon  increased  and  blew 
very  hard,  and  the  vessel  went  ashore  ;  that  he  was  well  acquainted 
with  Mott,  and  thinks  he  could  not  have  been  there. 

James  W. .  Sunderland  went  down  to  the  wharf  at  the  time  the 
sloop  was  partially  unloaded  ;  there  were  a  good  many  people  around ; 
did  not  see  anything  of  Mott ;  I  am  well  acquainted  with  him,  having 
known  him  a  long  time.  I  recollect  hearing  Captain  Dimick  inquire 
for  the  Captain  of  the  sloop^  and  heard  Stoughton  answer  the  call. 
Stoughton  said  something,  but  in  the  confusion  I  cannot  tell  what  it 
was.  Stoughton  went  on  board  soon  after,  but  I  don't  know 
what  he  did,  or  that  he  did  anything,  but  I  know  the  vessel  was 
moved  round  to  the  northeast  corner  of  the  dock  by  some  one.  In 
the  evening  the  wind  rose  and  blew  a  perfect  gale.  I  do  not  know 
at  what  time  the  vessel  went  ashore,  but  in  the  morning  she  was 
ashore,  a  wreck. 

Benj.  F.  Wood  was  there  on  the  day  of  the  battle,  and  went  on 
board  of  the  sloop  with  Philips  when  he  went  out,  and  the  sloop  was 
brought  ashore.  Captain  Dimick  was  there  giving  orders  ;  direct^ 
Dr.  Hitchcock  to  take  charge^  and  went  off  to  get  teams.  Mott  was 
not  in  the  boat  with  us,  and  I  saw  nothing  of  him  at  the  sloop  ;  I  am 
well  acquainted  with  him.  When  Philips  and  myself  went  out  to 
the  sloop  while  at  anchor  in  the  stream^  soldiers  were  there  in  pos- 
session of  her. 


DAKFORD  MOTT.  9 

This  is  the  substance  of  all  the  testimony  on  the  part  of  the  de* 
fendant. 

In  reply^  the  plaintiff  placed  Giles  Harrington  on  the  stand,  who 
was  sworn y  and  testified  in  substance  that  he  saw  the  revenue  boat 
going  out  to  the  sloop  while  at  anchor,  and  that  he  saw  the  defendant 
Mott  on  board  with  soldiers  in  the  boat  as  it  was  going  to  the  sloop. 

^^  The  defendant  submitted  the  following  propositions  to  the  court : 

(These  propositions,  the  decision  of  the  court  therein,  and  the 
charge  of  the  C4>urt  to  the  jury,  inasmuch  as  they  throw  no  light  on 
the  facts  of  the  case,  are  omitted  from  the  copy  of  the  exceptions.) 

''The  jury  found  the  issue  for  the  plaintiff,  and  returned  their 
verdict  for  the  plaintiff  to  recover  of  the  defendant  damages  and  his 
cost. 

''  The  foregoing  exceptions  are  allowed,  the  execution  stayed,  and 
the  cause  is  ordered  to  the  supreme  sourt. 

MILO  L.  BENNETT, 

Chief  Judge." 

And  your  petitioner  further  shows  that  the  said  cause  was  entered 
on  the  docket  of  the  supreme  court,  and  was  twice  argued  in  said 
court,  to  wit :  at  the  January  term,  1852,  and  at  the  January  term, 
1853,  and  was  held  for  advisement  until  the  special  term  of  said 
court,  held  at  Burlinston  in  July,  1853,  when,  as  before  stated,  it 
was  solemnly  decided  hj  said  court,  which  decision  was  pronounced 
by  Chief  Justice  Redfield,  and  is  reported  in  the  25th  volume  of  Ver- 
mont Reports.  The  petitioner  asks  leave  to  place  in  his  petition  a 
few  extracts  from  the  learned  opinion  of  the  Chief  Justice,  as  shbwing 
most  clearly  the  opinion  of  that  court,  the  illegality  of  the  claim  of 
the  said  Stoughton,  and  the  justifiable  conduct  of  this  petitioner. 

"  Db  Clancy  Stoughton  ) 

vs.  >  Supreme  Court,  June  Term,  1853. 

"  Danpord  Mott.       ) 

''  This  was  an  action  of  trespass  to  recover  the  value  of  the  plaintiff's 
sloop,  wrecked  in  a  gale  on  Lake  Champlain,  under  the  following  cir- 
cumstances :  As  long  ago  as  1838,  there  was  an  insurrection  of  the 
French  and  some  other  portions  of  the  inhabitants  of  Canada.  The 
United  States  Congress  passed  an  act  entitled  the  neutrality  law,  by 
which  our  citizens  were  prohibited  from  aiding,  or  in  any  way  giving 
countenance  or  support  to  the  insurgents,  and  declaring  forfeited  all 
arms  and  munitions  of  war  about  to  be  transported  from  the  territories 
of  the  United  States  into  the  Canadas,  and  the  vessels  in  which  the 
same  were  transported,  if  done  in  violation  pf  the  statute. 

'^  In  the  present  case  the  defendant  justified  the  seizure  of  the  mu- 
nitions  of  war,  as  forfeited  under  the  act  of  Congress,  and  the  detain- 
ing the  vessel  for  the  purpose  of  unloading  the  munitions  of  war. 
The  plaintiff  replied  that  defendant  had  detained  the  vessel  thence 
hitherto  and  converted  the  same  to  his  own  uae^  and  this  was  traversed 
and  tried  by  the  jury. 

*'  Bedfield,  C.  «/. — The  first  report  of  this  case  is  found  in  13  Vt., 
and  decides,  first,  the  liability  of  the  vessel  to  be  seized,  and  that  it 
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may  be  cletained  ten  days  without  warrant,  but  if  detained  longer,  tho 
detention  becomes  unlawful,  and  the  party  may  seek  redress  in  the 
State  courts.  But  it  says  expressly,  whether  the  remedy  should  be 
sought  by  trespass  or  trover,  is  a  question  relating  to  the  form  of  ac- 
tion, but  cannot  afifect  the  jurisdiction  of  the  State  courts,  (which  was 
the  only  question  then  before  the  court,)  and,  therefore,  the  propriety 
of  the  form  of  action  was  purposely  left  undecided. 

"  This  case  is  next  reported  in  15  Vt.  It  is  there  decided  that  the 
frontier  is  a  belt  of  country  adjacent  to  the  actual  boundary.  *  * 
But  the  important  point  of  this  decision  is,  that  the  vessel  is  liable  to 
seizure  without  reference  to  the  actual  purpose  of  passing  the  frontier, 
provided  the  officers  '  had  probable  cause  to  believe,  and  did  believe, 
either  from  the  character  of  the  vessel,  or  the  quantity  of  arms  and 
munitions  on  board,  or  other  circumstances,  that  either  the  vessel  or 
the  munitions  of  war,  either  by  the  owner,  or  any  other  person  with 
his  privity,  were  to  be  used  in  carrying  on  any  military  expedition  or 
operations  within  the  territory  of  a  foreign  power.'  *  *  ♦  ^^d 
there  certainly  was  slight  evidence  at  the  trial  of  any  want  of  ordinary 
care,  even  in  those  who  had  the  custody  of  the  boat.  They  might  be, 
and  probably  were,  deficient  in  skill,  but  under  the  circumstances  of 
an  almost  actual  conflict  between  the  soldiery  and  citizens,  in  order  to 
preserve  the  good  faith  of  the  nation  towards  a  foreign  power  with 
whom  we  were  at  peace  ;  and  when  citizens  were  in  a  state  of  actual 
armed  rebellion,  and  the  plaintiff's  vessel  engaged  in  this  resistance 
to  the  laws,  and  arrested  in  the  very  consummation  of  its  contemplated 
violation  of  our  national  neutrality  and  good  faith,  it  would  savor  of 
offensive  refinement  to  require  of  the  persons  having  the  custody  of  the 
vessel,  any  prescribed  lep;al  measure  of  any  nautical  skill  in  managing 
craft  thus  thrust  upon  them  in  the  attempted  execution  of  the  laws  of 
the  country.  If  they  did  as  well  as  they  knew  how  to  do,  it  is  all 
which  could  be  required.  *  *  *  ♦  go  that  in  every  view  of  the 
defendant's  conduct,  on  the  evidence  detailed  in  the  exceptions,  it 
seems  impossible  to  implicate  the  defendant  beyond  his  mere  agency 
in  seizing  and  unloading  the  arms  and  munitions  of  war,  which  were 
expressly  forfeited  by  the  act  of  Congress,  and  which,  of  course,  under 
the  circumstances,  it  was  made  the  imperious  duty  of  the  defendant  to 
seize  and  detain,  and  which,  to  have  evaded  at  the  time,  would  have 
been  justly  regarded  not  only  a  dereliction  of  duty,  at  all  times  dis- 
graceful, but  in  that  particular  emergency  a  cowardly  and  dastardly 
instance  of  treachery  and  self-seeking  at  the  expense  of  his  ofiScial  oath 
and  obligation,  which  all  fair  minded  men  would  not  fail  to  regard  as 
far  more  disastrous  than  any  pecuniary  loss  or  embarrassment  which 
could  possibly  fall  upon  him,  and  more  to  be  deprecated  by  an  honor- 
able mind  than  even  the  loss  of  life,  in  the  reasonable  and  prudent 
defence  of  one's  country  or  its  laws.  And  lastly,  these  very  munitions 
of  war,  which,  in  the  first  instance,  were  included  in  this  suit,  are  now 
abandoned  by  the  plaintiff  himself  as  a  hopeless  pursuit,  thus  virtually 
confessing  that  all  which  the  defendant  is  shown  to  have  done,  was 
done  with  propriety,  as  a  niatter  of  duty  and  necessity. 

"  The  judgment  of  the  county  court,  being  founded  upon  a  verdict 
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against  all  the  evidence,  is  reversed,  and  the  same  is  remanded  to  the 
county  court." 

In  conformity  with  the  decision  of  the  supreme  court,  the  cause 
was  remanded  to  the  county  court,  and  replaced  on  the  docket  of  said 
court,  and  the  petitioner  flattered  himself  that,  inasmuch  as  the  high- 
est court  in  the  State  had  authoritatively  adjudged  on  a  full  hearing 
of  all  the  evidence  that  the  plaintiff's  claim  was  without  any  just 
foundation,  the  judgment  of  the  supreme  court  would  be  respected, 
and  a  final  judgment  rendered  for  the  petitioner,  but  an  entirely  new 
chapter  of  perplexities  was  soon  opened.  The  said  cause  was  rein- 
stated on  the  docket  at  the  August  term  of  said  court  in  1853,  and  on 
the  affidavit  of  the  plaintiff  continued  to  the  next  term  of  said  court. 
In  the  meantime  the  legislature  of  Vermont  assembled  in  October  of 
that  year,  and  it  so  hdppened  that  the  leading  attorney  of  said  Stough- 
ton  was  a  member  of  that  august  body,  and  it  so  happened  further 
that  a  law  was  passed  by  said  legislature  in  the  words  and  figures 
following : 

^^  It  is  hereby  enacted  by  the  general  assembly  of  the  Slate  of  Vermont y 
as/oBows: 

'^  Sec.  1.  In  any  action  of  trespass,  or  trespass  on  the  case,  pending 
in  any  court  in  this  State,  the  plaintiff  shall  be  allowed  to  join  in  his 
declaration  counts  in  both  of  the  aforesaid  forms  of  action  for  the  same 
original  cause. 

*'  Sec.  2.  This  act  shall  take  effect  from  its  passage. 

"  Approved  December  6,  1853." 

At  the  succeeding  term  of  the  county  court,  the  plaintiff  asked 
leave  to  file  three  counts  in  trespass  on  the  case  for  his  said  sloop, 
which  was  resisted  on  various  grounds,  that,  by  a  fair  construction, 
the  act  did  not  apply  to  aoy  suit  commenced  before  its  enactment, 
and  if  it  did,  such  construction  would  make  it  retroactive,  and  there- 
fore void ;  but  the  court  overruled  the  objections,  and  allowed  the 
declaration  in  trover  to  be  filed.  To  these  new  counts  this  defendant 
filed  several  pleas,  and  such  proceedings  were  had  thereon,  that  at 
the  term  of  said  court  in  August,  1856,  a  final  judgment  was  rendered 
in  said  suit  in  favor  of  this  petitioner. 

And  this  petitioner  further  shows^  that  in  defending  said  suit  for 
the  long  period  of  seventeen  years,  he  has  been  obliged  to  devote  a 
large  portion  of  his  time,  and  expend  large  sums  of  money  in  procur- 
ing witnesses,  paying  their  fees  and  expenses,  and  paying  court  and 
jury  fees.  The  suit,  as  before  stated,  has  been  four  times  to  the  su- 
preme  court,  and  in  that  and  the  county  court  has  been  forty  terms  in 
court,  and  in  one  form  or  another  has  been  tried  twenty  times.  The 
successive  administrations  at  Washington  have  kindly  sent  the  sue* 
cessive  district  attorneys  to  aid  in  the  defence.  Hon.  Daniel  KeUogg, 
Hon.  Abel  Underwood,  Charles  Linsley,  esq.,  and  Lucius  B.  Peck, 
esq.,  have  each  been  in  attendance,  and  lent  their  aid  ;  but  still  your 
petitioner  thought  it  itidispensable  to  employ  other  counsel,  and  for 
that  purpose  he  employed  H.  R.  Beardsley,  of  St.  Albans,  and  Charles 
Adams,  of  Burlington,  who  have  aided  him  through  the  whole  time 
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the  said  suit  has  been  in  court,  and  to  both  these  gentlemen  he  has, 
from  time  to  time,  paid  fees  amounting  in  all  to  a  large  sum  of  money. 
This  petitioner's  account  for  his  cash  expenditures  and  amount  of 
time  spent  will  accompany  this  petition,  and  to  this  he  begs  leave  to 
refer. 

This  petitioner,  supposing  that  the  several  district  attorneys  have, 
in  their  reports  and  correspondence,  kept  the  government  advised  as 
to  the  history  and  progress  of  the  cause,  therefore,  begs  leave  to  refer 
to  such  correspondence,  more  particularly,  as  his  excellency  the  Pres- 
ident, at  that  time  Secretary  of  State,  by  his  letter  of  March  6,  1848, 
to  Charles  Linsley,  particularly  called  the  attention  of  that  gentleman 
to  that  point,  and  to  save  time  in  referring  to  the  files  at  Washington, 
this  petitioner  sets  out  a  copy  of  that  letter. 

"  Department  of  State, 
"  Washington  J  March  6,  1848. 

**  Sir  :  Through  the  Hon.  Mr.  Marsh,  of  the  House  of  Representa- 
tives, a  request  has  been  made  to  this  department  by  Charles  Adams, 
of  Burlington,  Vermont,  for  the  services  of  the  district  attorney  of 
Vermont,  in  the  case  of  D.  C.  Stoughton  against  Danford  Mott,  which 
is  now  pending  before  the  proper  judicial  tribunal  in  that  State. 

^'  The  case  arises  out  of  a  seizure  made  by  Mott,  when  acting,  as  he 
alleges,  as  deputy  of  A.  W.  Hyde,  esq.,  who  was  collector  of  the  cus- 
toms for  the  district  of  Vermont,  and  the  vessel  seized  is  said  to  have 
contained  arms  and  munitions  of  war,  which  had  been  prepared  for  a 
military  enterprise  against  the  province  of  Canada. 

'^  Tou  will  please  ascertain  and  inform  this  department  under  what 
authority,  the  seizure  was  made,  and  whether  the  case  requires,  for 
any  sufficient  reason,  the  intervention  at  this  time  of  the  government 
of  the  United  States. 

'*  I  am,  very  respectfully,  your  obedient  servant, 

*^  JAMES  BUCHANAN. 

"  Charles  Likslet,  Esq., 

^^  District  Attorney,  Middlebury,  Vt.'* 

In  pursuance  of  this  instruction,  Mr.  Linsley  attended,  and  assisted 
in  the  defence,  and  this  petitioner  presumes  duly  advised  the  govern- 
ment in  relation  to  the  suit.  Afler  his  term  of  office  expired,  Messrs. 
Underwood  and  Peck  severally  attended,  of  all  which  this  petitioner 
presumes  the  government  have  been  duly  advised. 

In  conclusion,  your  petitioner  begs  leave  to  say,  that  during  the 
perilous  times  of  1838-9,  when  misguided  citizens  gathered  in  throngs 
on  our  northern  frontier,  and  were  ready  to  precipitate  themselves 
upon  the  province  of  Canada,  thereby  putting  in  jeopardy  the  peace 
and  the  honor  of  the  nation,  this  petitioner  did  whatever  he  could  to 
protect  the  one  and  defend  the  other,  and  at  least  has  the  satisfaction 
of  feeling  that  he  has  done  his  duty  as  an  officer  of  the  government, 
and  will  not,  in  advance,  allow  a  doubt  to  arise  as  to  the  readiness  of 
the  government  to  allow  him  a  reasonable  compensation  for  his  great 
expenditures  beyond  any  costs  that  can  be  taxed  in  the  suit  in  his 
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&Tor^  and  for  almost  years  of  time  in  anxious  defence  against  an  ille- 
gal claim  for  haying  endeavored  to  do  his  duty  as  a  faithful  officer. 

If  it  were  necessary  to  refer  the  honorable  Court  of  Claims  to  any 
legal  ground  on  which  this  petitioner  rests  his  claim,  il;  is  that  of  an 
implied  contract  on  the  part  of  the  government  to  protect  and  indem- 
nity their  officers  and  servants  while  acting  in  the  proper  discharge 
of  their  duties  as  officers  of  the  government.     All  which  is  submitted. 

DANFORD  MOTT. 

Burlington,  Vt.,  December  1857. 

Sworn  to. 


Glaima  of  Danford  Mottj  of  AJburg^  in  the  StcUe  of  Vermont,  for  re- 
muneraiion  for  time^  trouble,  and  expenditures  occasioned  by  the 
defence  of  the  suit  of  Dr.  Clancy  Stoughton  against  the  said  Danford 
Mott  for  the  seizure  and  detention  of  the  sloop  Gen.  McComb,  loaded 
with  arms  and  munitions  of  war,  in  November,  A,  D.  1838,  under 
the  law  of  Congress,  commonly  called  the  neutrality  a^,  as  follows : 

County  Court,  April  term,  1839. 

To  attending  said  court  three  days |7  50 

To  expenses  for  board  while  at  court 2  75 

To  expenses  for  horse-keeping  at  court 1  25 

To  expenses  for  ferriages  going  and  returning  from  court..  75 


f 


County  Court,  September  term,  1839. 

To  two  days  going  to  Burlington  to  engage  counsel  and 

prepare  said  cause  for  trial 5  00 

To  expenses  for  board  while  at  Burlington 2  00 

To  expenses  for  fare  on  board  steamboat  going  and  re- 
turning, fifty  miles  each  way 4  00 

To  going  to  Plattsburg  to  see  Thomas  Crooke  as  witness 

in  said  cause,  two  days 6  00 

To  bill  for  board  while  at  Plattsburg 1  75 

To  fare  on  board  steamboat  going  to  and  returning  from 

Plattsburgh,  25  miles  each  way 2  00 

To  one  day  at  Rouse's  Point,  New  York,  procuring  testi- 
mony in  said  cause 2  50 

To  expenses  for  two  ferriages  and  two  meals  of  victuals 

at  Rouse's  Point 75 

To  paid  Thomas  Crooke  as  witness,  as  per  his  debenture...  2  35 

To  paid  George  Mott  as  witness,  as  per  his  debenture 2  30 

To  paid  Tabor  Deuel  as  witness,  as  per  his  debenture 2  30 

To  paid  M.  T.  Mott  as  witness,  as  per  his  debenture 2  15 

To  three  days'  attendance  at  said  court 7  §0 

To  paid  bill  for  board  while  at  court 2  75 
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To  paid  bill  for  horse-keeping  while  at  court $1  20 

To  paid  for  two  subpoenas 60 

To  paid  officer's  fees  for  serving  subpoenas 2  28 

County  Court,  May  term,  1840. 

To  two  days  going  to  Burlington  to  see  counsel  and  pre- 
pare cause  for  trial 6  00 

To  bill  for  board  while  at  Burlington 2  00 

To  fare  on  steamboat  going  and  returning 4  00 

To  three  days  spent  in  procuring  testimony  in  said  cause...  7  50 

To  expenses  same  time  for  self  and  horse 3  50 

To  paid  Thomas  Crooke  as  witness  in  said  cause,  as  per  de- 
benture   2  35 

To  paid  Tabor  Deuel  as  witness  in  said  cause,  as  per  deben- 
ture    2  10 

To  paid  George  Mott  as  witness'in  said  cause,  as  per  deben- 
ture  " 2  35 

To  paid  M.  T.  Mott  as  witness  in  said  cause,  as  per  deben- 
ture   2  15 

To  Aaron  Stratton  and  E.  T.  Marney,  witnesses  in  said 
cause,  whose  residence  was  out  of  the  State,  and  could 
not  be  reached  by  subpcena,  one  dollar  per  day,  and  ex- 
penses, by  agreement,  paid  each  of  said  witnesses  for  three 

days 6  00 

To  paid  expenses  of  said  witnesses  while  at  court 4  25 

To  paid  for  carrying  said  witnesses,  (A.  Stratton  and  B. 

T.  Marney,)  to  court  and  back,  17  miles 5  00 

To  three  days  for  self,  attending  said  court 7  50 

To  expenses  for  self  and  horse,  while  at  court 3  75 

County  Court,  September  term,  1840. 

To  two  days  going  to  Burlington  to  see  counsel  and  pre- 
pare cause  lor  trial 6  00 

To  paid  fare  on  steamboat  going  and  returning 3  50 

To  bill  for  board  while  at  Burlington 2  00 

To  one  day  at  Port  Kent  and  Plattsburg  to  see  witnesses.  2  50 

To  expenses  same  time 1  00 

To  one  day  going  to  Missisquai  Bay  to  see  Levi  Hinklej 

as  witness  in  said  cause 2  00 

To  expenses  paid  out  for  self  and  horse,  same  time 1  25 

To  going  tolSt.  Alban's  Bay,  one  and  a  half  days,  to  pro- 
cure testimony  in  said  cause,  (20  miles) 3  75 

To  expenses  for  self  and  horse,  same  time 2  06 

To  paid  for  ferriages  going  and  returning  from  St.  Alban's 

Bay 1  00 

To  one  day  going  to  Caldwell  Manor,  Canada,  to  get  tes- 
timony in  said  cause , 2  50 

To  paid  expenses  same  time 60 
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To  going  to  House's  Point  to  engage  witnesses  in  said 
cause,  one  day 

To  expenses  for  self  and  horse,  same  time 

To  paid  George  Mott  as  witness  in  said  cause,  as  per  his 
debenture 

To  paid  Tabor  Deuel  as  witness  in  said  cause^  as  per  his  de- 
benture  ^... 

To  paid  M.  T.  Mott  as  witness  in  said  cause,  as  per  his  de- 
benture  

To  paid  George  W.  Ames  as  witness  in  said  cause,  as  per 
his  debenture 

To  paid  John  Wheeler  as  witness  in  said  cause,  as  per  his 
debenture 

To  paid  E.  T.  Marney.  Aaron  Stratton,  Ezra  Thurber,  D. 
B.  McNeil,  Thomas  Crooke,  and  Levi  Hinkley,  witnesses 
in  said  cause,  whose  residence  is  out  of  the  State,  one 
dollar  per  day  each,  4  days 

To  paid  board  of  said  six  witnesses  while  at  court,  3  days. 

To  paid  for  carrying  A.  Stratton  E.  T  Marney,  and  Ezra 
Thurber  to  court 

To  cash  paid  for  ferriage  conveying  said  witnesses  to  court. 

To  paid  expenses  for  team  while  at  court,  3  days 

To  carrying  the  aforesaid  witnesses  home  from  court 

To  cash  paid  for  ferriages  returning  from  court 

To  cash  paid  clerk  for  court  lees 

To  four  days  at  court  per  self 

To  paid  for  board  for  self,  while  at  court 

To  paid  for  ferriages  for  self  and  horse,  going  to  and  return- 
ing from  court 

To  paid  bill  for  horse-keeping  while  at  court 

To  paid  for  one  subpoena  and  service 

To  one  day  going  to  clerk's  office  to  get  cost  tax - 

To  cash  paid  clerk  for  taxing  costs 

To  paid  out  while  going  to  clerk's  office  for  ferriages  and 

bill  while  there 1  50 

SupREBOB  Court,  Jantjart  term,  1841. 

To  attendance  on  said  court  two  days 5  00 

To  bill  for  board  while  at  court 2  00 

To  bill  for  horse-keping  while  at  court 1  00 

County  Court,  May  term,  1841. 

To  three  days  going  to  Burlington  to  see  counsel  and  pre- 
pare said  cause  for  trial 7  50 

To  paid  bill  for  board  while  at  Burlington,  2  days 2  03 

To  paid  bill  for  horse-keeping  while  at  Burlington 1  25 

To  paid  expenses  for  self  and  horse  while  going  to  and  re- 
turning from  Burlington • «  1  86 
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2  85 

4  05 
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To  goTbg  to  Missisqaoi  Bay  to  procare  the  testimony  of 
Levi  Hinkley  in  said  cause,  one  and  half  day,  18  miles 

each  way $3  75 

To  paid  expenses  for  self  and  horse,  same  time 2  15 

To  one  day  going  to  Champlain  and  Bouse's  Point  to  en- 
gage witnesses  in  said  cause 2  50 

To  paid  ferriages  going  to  and  returning  from  R.  Point....  50 

To  paid  for  expenses  for  self  and  horse,  same  time «..  68 

To  two  days  going  to  Plattsburg  to  see  Thomas  Crooke 
and  D.  B.  McNeil,  to  procure  their  testimony  in  said 

trial 5  00 

To  paid  bill  for  board  while  in  Plattsburg 1  50 

To  paid  fare  on  steamboat  going  to  and  returning  from 

Plattsburgh 2  00 

To  M.  T.  Mott,  witness  in  said  cause,  as  per  debenture....  2  15 
To  paid  Geo.  W.  Ames,  witness  in  said  cause,  as  per  de- 
benture             2  10 

To  paid  Geo.  Mott,  witness  in  said  cause,  as  per  deben- 
ture   2  35 

To  paid  D.  B.  McNeil,  Thomas  Crooke,  Ezra  Thurber,  Ben- 
jamin F.  Wood,  James  McDougal,  and  Schuyler  Bandle, 
witnesses  in  said  cause,  who  resided  out  of  the  State, 

two  days'  attendance  each 12  00 

To  paid  the  aforesaid  six  witnesses  for  time  going  to  and 

returning  from  court,  two  days  each 12  00 

To  cash  paid  for  carrying  said  witnesses  to  court,  one  dol- 
lar each^  17  miles.* 6  00 

To  paid  bill  for  board  of  said  witnesses  while  at  court,  two 

days  each 9  00 

To  paid  for  carrying  said  witnesses  home  from  court,  one 

dollar  each 6  00 

To  paid  for  ferriages  going  to  and  returning  from  court...  2  70 

To  three  days'  attendance  per  self  at  court 7  50 

To  bill  for  board,  same  time 2  75 

To  bill  for  keeping  horse,  same  time > 1  50 

Supreme  Court,  January  term,  1842. 

To  attending  said  court  threee  days 7  50 

To  paid  for  board  while  at  court ,.  2  75 

To  paid  for  horse-keeping,  same  time 1  50 

Supreme  Court,  Jakuart  term,  1843. 

To  attendance  on  said  court  three  days 7  60 

To  cash  paid  court  and  clerk  fees 4  25 

To  paid  for  board  while  attending  said  court • 2  25 

To  paid  for  horse-keeping,  same  time 1  50 
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County  Coukt,  Mat  tbrm,  1843. 

To  going  to  Burlington  to  see  coansel  and  prepare  said 
cause  for  trial,  three  days 

To  paid  bill  while  at  Burlington  for  self  and  horse 

To  paid  expenses  going  to  and  returning  from  Burlington 
for  self  and  horse : 

To  one  day  going  to  St.  Albans  to  see  H.  B.  Beardsley, 
counsel  in  said  cause^  20  miles  each  way 

To  paid  expenses  going  to  and  returning  from  St.  Albans. 

To  one  day  going  to  Bouse's  Point,  N.  i.,  to  engage  wit- 
nesses to  attend  said  court 

To  paid  for  ferriages  going  and  returning • 

To  paid  for  expenses  for  self  and  horse  same  time 

To  one  day  going  to  Highgate  to  procure  testimony  in  said 
cause,  17  miles  each  way 

To  paid  for  horse-hire  and  ferriages,  same  time 

To  paid  Bufus  Brayton,  witness  in  said  cause,  as  per  his 
debenture  

To  paid  Merit  Bockwell,  witness  in  said  cause,  as  per  his 
debenture 

To  paid  Tabor  Deuel,  witness  in  said  cause,  as  per  his  de* 
benture 

To  paid  Geo.  Mott,  as  witness  in  said  cause,  residence  in 
Bangor,  N.  T.,  80  miles  from  court 

To  paid  Benjamin  F.  Wood,  Aaron  Stratton,  Pearly  Moore, 
and  E.  T.  Marney,  (residence  out  of  the  State,)  witnesses 
in  said  cause,  two  days  each 

To  paid  for  carrying  said  witnesses  to  court,  17  miles 

To  paid  for  board  of  said  witnesses  while  at  court,  one  day. 

To  paid  for  carrying  said  witnesses  home 

To  paid  expenses  of  said  witnesses  when  going  to  and  re- 
turning from  court 

To  paid  Thomas  Crook,  as  witness  in  said  cause,  resident 
of  Plattsburg,  N.  Y 

To  paid  said  Crook's  expenses  while  at  court 

To  paid  clerk  for  court  fees 

To  paid  for  subp<3ena  and  officer's  service  of  same 

To  two  days'  attendance  at  court 

To  paid  bill  for  board  at  court  for  self. 

To  paid  bill  for  horse-keeping  same  time 

To  paid  for  ferriages  going  to  and  returning  from  court... 


17  60 
8  00 

2  23 

2  60 
1  26 

2  50 

60 
84 

2  60 
1  60 

1  25 

1  15 

1  40 

12  00 

8  00 
7  00 
3  75 
7  00 

1  86 

2  00 
1  00 

3  46 
1  76 
6  00 
1  76 
1  00 

75 

County  Court,  September  term,  1843. 

To  two  days  going  to  Burlington  to  see  counsel  and  pre- 
pare said  cause  for  trial 5  00 

To  paid  steamboat  fare  going  to  Burlington,  50  miles 1  75 

To  paid  bill  for  board  while  in  Burlington 1  60 

To  paid  steamboat  fare  returning  from  Burlington •  1  76 
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To  two  days  going  to  St.  John's  to  see  Mrs.  Morebonse,  a 
witness  in  said  cause 

To  paid  steamboat  fare  going  to  St.  John's,  25  miles 

To  paid  expenses  while  at  St.  John's 

To  paid  steamboat  fare  returning  from  St.  John's 

To  two  days  at  Bouse's  Point,  N.  Y.,  engaging  witnesses 
to  attend  court • 

To  paid  for  expenses  while  there 

To  paid  for  ferriages  going  to  and  returning  from  Rouse's 
Point  for  self  and  horse 

To  paid  Tabor  Deuel,  as  witness  in  said  cause,  as  per  de* 
benture 

To  paid  Bufus  Brayton,  as  witness  in  said  cause 

To  paid  George  Mott,  as  witness  in  said  cause,  a  resident  of 
Bangor,  N.  Y.,  80  miles  distant  from  said  court 

To  paid  Thomas  Crook,  as  witness  in  said  cause^  a  resident 
of  Plattsburg,  N.  Y.,  20  miles  distant  from  court 

To  paid  B.  F.  Wood,  Aaron  Stratton,  E.  T.  Marney,  and 
James  McDougal,  as  witnesses  in  said  cause,  residence 
at  Bouse's  Pointy  N.  Y.,  one  dollar  per  day  each,  two 
days • 

To  paid  for  carrying  said  witnesses  to  court,  20  miles 

To  paid  for  said  witnesses'  board  while  at  court,  one  day.. 

To  paid  for  carrying  said  witnesses  from  court  to  Bouse's 
Point 

To  paid  expenses  of  said  witnesses  while  going  to  and  re- 
turning from  court 

To  paid  ferriages  goine  to  and  returning  from  court 

To  paid  clerk  for  jury  fees,  continuance,  and  recognizance. 

To  two  days'  attendance  at  court  per  self. 

To  paid  for  board  for  self,  same  time 

To  paid  for  horse-keeping,  same  time 

To  paid  foi  ferriages  for  self  and  horse  going  to  and  re- 
turning from  court •«.  75 

CJouNTY  Court,  Mat  term,  1844. 

To  three  days  going  to  Burlington  to  see  counsel  and  pre- 
pare said  cause  for  trial 7  50 

To  bill  for  board  while  at  Burlington 2  50 

To  paid  for  horse-keeping  while  at  Burlington 1  75 

To  paid  for  expenses  for  self  and  horse  while  going  to  and 

returning  from  Burlington,  60  miles 2  43 

To  two  days  going  to  St.  John's  to  see  Mrs.  Morehouse,  a 

witness  in  said  cause • 6  00 

To  paid  steamboat  fare  going  to  and  returning  from  St. 

John's,  same  time • 2  00 

To  paid  expenses  while  at  St.  John's,  same  time •  1  25 

To  two  days  going  to  Plattsburg  to  see  Thomas  Crook,  a 
witness  in  said  cause •••••••••  6  00 


|5  00 
1  00. 
1  12 
1  00 

6  00 
1  50 

76 

1  40 
1  25 

12  00 

5  00 

8  00 
6  00 
3  00 

6  00 

2  38 
1  25 
6  30 
6  00 
1  76 
8T 
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To  paid  steamboat  fare  going  to  and  returning  from  Platts- 

bnrg,  same  time^  25  miles  each  way $2  00 

To  paid  expenses  while  at  Plattsbarg,  same  time 1  38 

To  two  days  at  Bonse's  Point,  New  York,  to  see  and  en- 
gage witnesses  to  attend  said  court 5  00 

To  expenses  for  self  and  horse,  same  time 2  25 

To  paid  Tabor  Deuel,  a  witness  in  said  cause,  as  per  de- 
benture   1  40 

To  paid  George  Mott,  as  witness  in  said  cause,  a  resident 

of  Bangor,  New  York,  80  miles  from  court 12  00 

To  paid  Thomas  Crook,  a  witness  in  said  cause,  a  resident 
of  Plattsburg,  New  York,  20  miles  from  court,  three 
days'  attendance,  including  going  to  and  returning  from 

court • 7  50 

To  paid  Mrs.  8.  T.  Morehouse,  a  witness  in  said  cause, 

resident  in  St.  John's,  Canada  East,  forty  miles  from 

j    court,  three  days  while  at  court,  going  and  returning 

fromcourt 8  00 

To  paid  B.  F.  Wood,  Aaron  Stratton,  B.  T.  Marney,  Jas. 
McDougal,  and  8.  M.  Wood,  residence  at  Bouse's  Point, 
New  York,  three  days  going  to  and  attending  court  and 

returning  home,  one  dollar  per  day  each 15  00 

To  paid  for  carrying  said  witnesses  to  court,  20  miles 6  50 

To  paid  expenses  of  said  witnesses  going  to  court 1  25 

To  peud  board  of  said  witnesses  while  at  court 4  75 

To  paid  expenses  of  said  witnesses  returning  from  court...  1  50 

To  paid  for  ferriages  going  to  and  returning  from  court...  1  20 

To  paid  clerk  for  court  and  jury  fees 7  20 

To  attendance  at  court  of  self  two  days •  6  00 

To  paid  bill  for  board  for  self  while  at  court 1  75 

To  paid  for  horse-keeping,  same  time 84 

To  paid  for  ferriages  for  self  and  horse  going  to  and  return- 
ing from  court t  75 

SuPBEMB  Court,  Januabt  term,  1845. 

To  two  days'  attendance  at  said  court 5  00 

To  paid  for  board  and  horse-keeping  while  attending  said 
court^  same  time ■, 2  50 


■« 


SuPBBHB  Court,  January  trrm,  1846. 

To  two  days'  attendance  at  said  court 5  00 

To  paid  bill  for  board  and  horse-keeping,  same  time .•  2  40 

SupREBiB  Court,  January  term,  1847. 

To  three  days'  attendance  at  said  court 7  50 

To  paid  bill  for  self  and  horse-keeping,  same  time 3  39 
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Supreme  Court,  January  term,  1848. 

To  two  days'  attendance  at  said  court «..  $5  00 

To  paid  bill  for  board  for  self  and  horse-keeping,  same  time..  2  50 

To  paid  clerk  for  court  fees 4  50 

To  paid  plaintiff  for  terms  imposed  bj  court  from  and  in* 
eluding  May  term  of  county  court,  1844,  up  to  and  in- 
cluding the  January  term  of  supreme  court,  1848,  as 

per  receipt 37  60 

To  one  day  going  to  St.  Albans  to  pay  said  terms  to  plain- 
tiff's counsel,  (0.  Stevens,) 2  60 

To  paid  expenses,  same  time,  self  and  horse 1  25 

County  Court,  February  term,  1848. 

To  going  to  Burlington  to  see  counsel  and  prepare  said 
cause  for  trial ;  counsel  was  absent ;  remained  at  Bur- 
lington four  days  until  counsel  returned 10  00 

To  cash  paid  for  bill  at  Burlington,  same  time,  for  self  and 

horse .« 6  60 

To  one  day  returning  from  Burlington 2  50 

To  paid  expenses  for  self  and  horse  going  to  and  returning 

from  Burlington,  same  time 2  30 

To  one  day  going  to  St.  Albans  to  furnish  0.  Stevens, 

plaintiff's  counsel,  with  a  copy  of  pleadings 2  60 

To  expenses  self  and  horse  going  to  St.  Albans  to  furnish 

O.  Stevens  with  a  copy  of  pleadings 1  50 

To  one  day  going  to  clerk's  oflSce  to  file  copy  of  pleadings.  2  50 

To  paid  expenses  for  self  and  horse,  same  time 78 

To  paid  postage  on  letters  to  and  from  counsel 40 

To  paid  George  W.  Goodrich  for  going  to  Plattsburg  to  en- 
gage D.  B.  McNeil  and  Thomas  Crook  as  witnesses  in 

said  cause,  two  days 5  00 

To  one  day  going  to  Canada  to  see  and  engage  Tabor  Deuel 

as  a  witness  in  said  cause 2  50 

To  paid  expenses  for  self  and  horse,  same  time 75 

To  two  days  going  to  Rouse's  Point  and  Champlain^  New 

York,  to  see  and  engage  witnesses  in  said  cause 5  00 

To  paid  expenses  for  self  and  horse,  same  time 2  46 

To  paid  postage  on  their  letters  to  witnesses  in  said  cause.  15 

To  one  day  going  to  St.  Albans  to  consult  counsel  about 

witnesses  in  said  cause , 2  50 

To  paid  expenses  for  self  and  horse,  same  time 1  30 

To  one  day  going  to  Rouse's  Point  to  engage  witnesses  in 

said  cause 2  50 

To  paid  ior  expenses  for  self  and  horse,  same  time 44 

To  J.  Barney  for  serving  subpoena  on  Lawrence  Clark  and 
J.  B.  Bowdish,  witnesses  in  said  cause,  and  returning 

said  subpoena. 84 

To  paid  for  subpoena ,...,, 25 
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To  paid  George  Mott,  a  witness  in  said  canse,  a  resident  of 

Bangor,  New  York,  eighty  miles  from  said  coart $12  00 

To  paid  Thomas  Crook,  a  witness  in  said  cause,  residence 
in  Plattsburg,  New  York,  twenty  miles  distant  from 

court,  two  days 5  50 

To  paid  D.  B.  McNeil,  a  witness  in  said  cause,  resident  of 
Plattsburg,  New  York,  20  miles  distant  from  court,  two 

days,  and  expenses 5  60 

To  paid  Tabor  Deuel,  a  witness  in  said  cause,  residence  in 

Canada,  22  miles  distant  from  court,  two  days 2  00 

To  paid  said  T.  Deuel  for  expenses  to  go  to  court  and  re- 
turn   3  00 

To  paid  B.  F.  Wood  and  E.  T,  Marney,  witnesses  in  said 
cause,  and  also  Aaron  Stratton  and  James  McDougal, 
witnesses  in  said  cause,  residents  of  Bouse's  Point,  New 

York,  20  miles  distant  from  court,  two  days  each 8  00 

To  paid  for  carrying  said  witnesses  to  court 3  00 

To  paid  bill  for  board  of  said  witnesses  while  at  court 2  25 

To  carrying  said  witnesses  home  from  court 3  00 

To  paid  Lawrence  Clark  and  J.  B.  Bowdish,  witnesses  in 
said  cause,  as  per  their  debentures,  one  dollar  and  sev- 
enty cents  each...., 3  40 

To  paid  George  W.  Ames^  witness  in  said  cause,  as  per  his 

debenture 1  30 

To  paid  officer  for  serving  and  returning  subpoena  on  wit- 
nesses   54 

To  paid  for  subpoena 25 

To  four  days'  attendance  per  self  at  court  in  said  cause....  10  00 

To  paid  bill  for  board,  same  time 3  00 

To  paid  for  horse-keeping,  same  time • 2  00 

CouKTT  Court,  August  term,  1848. 

To  paid  John  Knight  for  carrying  C.  Adams  and  self  from 

ferry  to  court-house,  four  miles 50 

To  two  days'  attendance  at  said  court 3  02 

To  paid  bill  for  board  while  at  court 1  75 

TopaidHazen  for  ferriage 38 

County  Court,  Adjourned  term,  November,  1848. 

To  two  days'  attendance  at  said  court 5  00 

To  paid  Knight  for  ferriage  going  to  court 50 

To  paid  bill  for  board  while  at  court 1  75 

To  paid  for  ferriage  returning  from  court 31 

County  Court,  August  term,  1849. 

To  going  to  Burlingt.on  to  see  counsel  in  said  cause,  and 

prepare  said  cause  for  trial,  two  days 5  00 

To  paid  fare  on  steamboat,  going  and  returning 2  88 
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To  paid  bill  in  Burlington,  same  time |0  75 

To  going  to  Ronse's  Point,  New  York,  to  look  up  testi* 

mony  in  said  cause,  one  day • 2  50 

To  paid  ferriages  going  and  returning.' 50 

To  paid  bill  at  Rouse's  Point,  same  time 25 

To  cash  paid  E.  T.  Marney  for  going  to  Chazy,  New  York, 

to  see  a  witness  in  said  cause.. 2  00 

To  paid  B.  F.  Wood  for  seryices  in  looking  up  testimony 

in  said  cause 1  00 

^0  paid  E.  T.  Marney  for  services  in  procuring  testimony 

in  said  cause 2  00 

To  cash  paid  out  at  Rouse's  Point,  New  York,  at  an  exam- 
ination of  witnesses  in  said  cause,  by  C.  Adams,  my 
counsel  in  said  cause,  held  at  Rouse's  Point ,  as  follows : 

To  one  day's  attendance  per  self.« 2  50 

To  paid  expenses  going  and  returning 75 

To  paid  Schuyler  Randle,  witness  in  said  cause 50 

To  paid  James  Sunderland,  witness  in  said  cause 60 

To  cash  paid  Charles  Adams,  counsel  in  said  cause,  to  go  to 
Fort  Hamilton,  New  York,  te  see  Colonel  Justin  Dim- 

ick,  and  to  procure  his  testimony  in  said  cause 20  OO 

To  two  days  going  to  Burlington  to  see  said  Adams  for 

the  aforesaid  purpose 5  00 

To  steamboat  fare  going  and  returning,  same  time 2  87 

To  cash  paid  James  Sunderland  for  his  services  in  getting 

witnesses  collected  at  Rouse's  Point,  New  York 1  00 

To  one  day  going  to  Champlain,  New  York,  to  see  wit- 
nesses in  said  cause • 2  50 

To  cash  paid  James  McDougal  for  carrying  me  with  his 
team  from  Rouse's  Point,  New  York,  to  Chazy,  New 

York,  to  see  a  witness  in  said  cause 1  00 

To  cash  paid  for  ferriages  going  to  and  returning  from 

Rouse's  Point,  and  bills  for  board  same  time 1  23 

To  two  days  going  to  Plattsburg,  New  York,  to  engage 
Thomas  Crook,  a  witness  in  said  cause,  to  attend  said 

court 6  00 

To  cash  paid  J.  Nichols  for  use  of  horse  to  go  to  Beekman- 

town,  to  see  said  Thomas  Crook,  same  time 1  00 

To  paid  bill  for  board  at  Plattsburg,  same  time 50 

To  paid  steamboat  fare  going  to  and  returning  from  Platts- 
burg, same  time,  25  miles  each  way 1  88 

To  one  day  going  to  Rouse's  Point,  New  York,  to  bring 

witnesses  to  attend  said  court 2  50 

To  paid  bill  at  Rouse's  Point,  same  time 50 

Witnesses  brought  from  Rouse's  Point,  New  York,  to 
attend  said  court  were  as  follows :  James  McDougal,  Aaron 
Stratton,  B.  F.  Wood,  Schuyler  Randle,  E.  T.  Marney, 
and  James  W.  Sunderland. 
To  paid  for  ferryine  said  witnesses  from  Rouse's  Pointy 

New  York,  to  Alourg,  Vermont,  four  miles 2  50 

To  paid  for  suppers  for  said  witnesses  and  self  at  Alburg  1  75 
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To  carryiog  said  witnesses  from  Alburg  to  court,  fourteen 

miles $4  60 

To  paid  ferriage,  same  time... 50 

To  paid  bill  at  court  for  said  six  witnesses,  for  lodgings, 

breakfast,  and  horse-keeping 8  87 

To  paid  for  ferriages  returning  from  said  court  to  Alburg  60 
To  carrying  said  witnesses  from  said  court  to  Rouse's 
Point,  New  York,  including  ferriage  from  Alburg  to 
House's  Point,  20  miles  distant  from  court ;  also  inclu* 
ding  Thomas  Crook  and  Colonel  Justin  Dimick,  wit- 
nesses, making  eight  persons  in  all 12  00 

To  paid  for  dinner  for  the  aforesaid  eighteen  witnesses  at 

Alburg  when  returning  from  said  court 3  00 

To  one  day  attending  said  court 2  50 

To  paid  bill  at  court  for  self. 50 

To  paid  James  McDougal,  Aaron  Stratton,  B.  F.  Wood^ 
Schuyler  Bandle,  E.  T.  Marney,  and  James  W.  Sun- 
derland, two  dollars  each  for  attending  said  court 12  00 

To  paid  E.  T.  Marney  for  going  to  Chazy,  New  York,  to 
see  witness 1  00 

Adjodbnbd  term  of  County  Court,  Novebibbr,  1849. 

To  going  to  Burlington  to  see  counsel  in  said  cause,  two 

days 5  00 

To  paid  fare  on  steamboat  going  to  and  returning  from 

Burlington,  same  time 2  00 

To  paid  billat  Burlington,  same  time 1  19 

To  three  days'  attendance  at  said  court  in  said  cause 7  50 

To  paid  bill  for  self  and  horse  while  at  court 3  19 

To  paid  ferriages  going  to  and  returning  from  court 63 

To  paid  clerk  of  court  for  copies  of  plaintiff's  pleas 44 

County  Court,  February  term,  1850. 

To  two  days'  attendance  at  said  court..««,«« 6  00 

To  paid  bill  for  board,  while  at  said.court,  and  for  expenses 
going  to  and  returning  from  said  court 2  50 

County  Court,  August  term,  1850. 

To  attending  said  court  two  days  in  said  cause-. 5  00 

To  paid  biU  for  board,  same  time 1  50 

To  paid  ferriages  going  to  and  returning  from  said  court  63 

County  Court,  February  tbrh^  1851. 

To  going  to  Burlington  to  consult  counsel  and  prepare 
said  cause  for  trial,  three  days 7  60 

To  paid  fare  on  steamboat  going  to  and  returning  from 
Burlington,  same  time • 2  00 
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To  paid  bill  in  Barlington,  sametime $1  84 

To  paid  ferriage  from  Rouse's  Point  to  Alburg,  and  from 
Alburg  to  Rouse's  Point,  going  and  returning,   same 

time 1  GO 

To  paid  bill  at  Rouse's  Point,  sametime 60 

To  one  day,  self  and  horse,  looking  up  testimony  in  said 

cause , 3  50 

To  one  day,  self  and  horse^  going  to  Champlain,  New 

York,  to  procure  testimony  in  said  cause*. , 3  SO 

To  paid  expenses^  sametime 62 

To  paid  James  Sunderland,  same  time,  to  procure  testimony 

in  said  cause 1  00 

To  one  day  going  to  Canada,  self  and  horse,  to  procure 

testimony  in  said  cause 3  56 

To  paid  expenses  same,  time 50 

To  one  day,  self  and  horse,  going  to  Rouse's  Point,  New 

York,  to  engage  witnesses  to  attend  said  court 3  60 

To  paid  expenses,  sametime • 62 

To  one  day  going  to  Swanton,  Vermont,  to  see  J.  B.  Bow- 
dish  and  Lawrence  Clark,  witnesses  in  said  cause,  self 

and  horse 3  60 

To  paid  for  subpceua  and  service 1  12 

To  paid  officer  to  att.end  to  J.  B.  Bowdish  and  Lawrence 

Clark,  witnesses  in  said  cause 3  00 

To  going  to  Rouse's  Point,  New  York,  with  a  team,  and 
carrying  James  McDougal,  James  Sunderland,  B.  F. 
Wood,  Aaron  Stratton,  and  E.  T.  Marney,  witnesses  in 

said  cause,  to  court,  20  miles 6  00 

To  paid  board  of  said  witnesses  and  self  while  attending 

said  court •• ..*  ^^  ®^ 

To  paid  each  of  said  five  witnesses  for  attending  said 

court,  |2 10  00 

To  carrying  said  five  witnesses  back  to  Rouse's  Point 6  00 

To  four  days  attending  said  court •  10  00 

To  paid  A.  Smith  for  bringing  Colonel  Justin  Dimick  and 
Doctor  Hitchcock,  witnesses  in  said  cause,  from  South 
Eero,  to  court,  12  miles 2  00 

SuPBEME  CouBT,  Januabt  tebm,  1852. 

To  two  days  attending  said  court 5  00 

To  paid  bill  for  self  and  horse,  same  time 2  60 

SuPBEME  COUBT,  GIBCUIT  SESSION,  AT  BUBLINGTON^  1852. 

To  two  days'  attendance  at  said  court 6  00 

To  paid  expenses  for  board,  same  time • 1  83 

To  paid  fare  on  cars  going  to  and  returning  from  said  court, 

50  miles  each  way 3  00 
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Supreme  Coubt,  January  term,  1853. 

To  two  days'  attendance  at  said  court |5  00 

To  paid  bill  for  board  while  attending  at  said  court 1  50 

To  paid  clerk  for  fees,  August  31,  1853 9  73 

Supreme  Court,  circuit  session,  at  Burlington,  June,  1853. 

To  two  days'  attendance  at  said  court 6  00 

To  expenses  for  board  while  attending  said  court 1  68 

To  paid  fare  on  cars  going  to  and  returning  from  said 

court,  60  miles  each  way 3  00 

County  Court,  August  term,  1853. 

To  time  spent  going  to  Burlington  to  consult  counsel  and 

prejpare  said  cause  for  trial,  two  days 6  00 

To  paid  expenses  for  board,  same  time 1  56 

To  paid  fare  on  cars  going  to  and  returning  from  Burling- 
ton, same  time , 3  00 

To  two  days'  attendance  at  said  court 6  00 

To  paid  expenses  for  self  and  horse,   and  use  of  horse, 
same  time 3  35 

County  Court,  February  term,  1854. 

To  going  to  Burlington  to  consult  counsel  and  prepare 

said  cause  for  trial,  two  days 5  00 

To  expenses  for  boards  same  time 1  83 

To  fare  on  cars  going  to  and  returning  from  Burlington, 

same  time 3  00 

To  one  day's  attendance  at  said  court,  self  and  horse 3  50 

To  bill  for  board  and  horse-keeping  while  attending  said 
court 1  75 

County  Court,  August  term,  1854. 

To  two  days  going  to  Burlington  to  consult  counsel  and 

prepare  said  cause  for  trial 6  00 

To  bill  for  board,  same  time 1  83 

To  fare  on  cars  going  to  and  returning  from  Burlington, 

same  time 3  00 

To  one  day's  attendance  at  said  court,  self  and  horse 3  50 

To  bill  for  board  and  horse  keeping  while  at  court 87 

To  paid  Phelps  ferriages  going  to  and  returning  from 

court,  same  time 40 

County  Court,  February  term,  1855. 

To  two  days  going  to  Burlington  to  consult  counsel  and 
prepare  said  cause  for  trial 6  00 
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To  bill  at  Burlington,  same  time $1  93 

To  fare  on  cars  going  to  and  returning  from  Burlington, 

same  time 3  00 

Two  days'  attendance  at  said  court,  with  horse 7  50 

To  expenses  for  self  and  horse  while  at  said  court 2  42 

County  Court,  August  term,  1855, 

To  one  day  going  to  Burlington  to  consult  counsel  and 

prepare  said  cause  for  trial 2  50 

To  fare  on  cars  going  to  and  returning  from  Burlington, 

same  time 3  00 

To  bill  for  board  in  Burlington,  same  time 50 

To  two  days  attending  said  court,  with  horse 7  50 

To  bill  for  board  and  horse-keeping  while  attending  said 

court 2  84 

To  paid  Phelps  for  ferriages,  same  time 50 

County  Court,  February  term,  1856. 

To  two  days  going  to  Burlington  to  consult  counsel  and 

prepare  said  cause  for  trial 5  00 

To  fare  on  cars  going  to  and  returning  from  Burlington, 

same  time 4  00 

To  expenses  for  board  at  Burlington,  same  time 2  00 

To  going  to  Rouse's  Point,  N.  Y.,  to  engage  witnesses  to 

attend  said  court,  self  and  horse,  one  day 3  50 

To  carrying  James  McDougal,  Aaron  Stratton,  B.  F. 
Wood,  and  Thomas  Crook,  witnesses  in  said  cause,  from 

Rouse's  Point,  N.  Y.,  to  court,  twenty  miles 6  00 

To  bill  for  board  for  self  and  the  aforesaid  witnesses,  J. 
McDougal,  Aaron  Stratton,  B.  F.  Wood,  and  Thomas 

Crook 6  25 

To  paid  James  McDougal  for  time  attending  said  court....  2  00 

To  paid  Aaron  Stratton  and  B.  F.  Wood  |1  each 2  00 

To  paid  Merit  Rockwell,  witness,  as  per  his  debenture 1  25 

To  carrying  James  McDougal,  Aaron  Stratton,  B.  F. 
Wood,  and  Thomas  Crook  from  court  to  Rouse's  Point, 

New  York,  twenty  miles 6  00 

To  two  days'  attendance  on  said  court... 6  00 

County  Court,  August  term,  1856. 

To  two  days  going  to  Burlington  to  consult  counsel  and 
prepare  said  cause  for  trial 6  00 

To  paid  fare  on  cars,  same  time,  going  to  and  returning 
from  Burlington • • 3  00 

To  paid  bill  for  board  while  at  Burlington 1  75 

To  one  day  going  to  Rouse's  Point,  New  York,  to  engage 
witnesses  to  attend  said  court 2  60 

To  paid  bill  for  expenditures,  same  time 56 


DANFOBD  MOTT.  27 

To  carrying  James  McDongal,  Aaron  Stratton,  and  B.  F. 

Wood,  witnesses  in  said  cause,  from  Rouse's  Point,  New 

York,  to  court,  and  from  court  to  Rouse's  Point ;  twenty 

miles  each  way $10  00 

To  paid  James  McDougal,  Aaron  Stratton,  and  B.  F, 

Wood,  witnesses  in  said  cause,  |1  50  each 4  50 

To  paid  Merit  Rockwell,  witness  in  said  cause,  as  per  his 

debenture 1  25 

To  paid  bill  for  board  of  witnesses  from  Rouse's  Point,  New 

York,  while  attending  said  term  of  court 3  50 

To  two  days'  attending  said  court 5  00 

To  paid  bill  for  board  per  self  while  attending  said  term 

of  court , , 1  53 

To  omitted  in  May  term  of  county  court,  1840:  paid  board 

of  witnesses  while  attending  said  court 3  00 


* 


County  Coukt,  February  term,  1849. — (Omitted  in  its  pro- 
per place.) 

To  two  days  going  to  Burlington  to  see  counsel  and  pre- 
pare said  cause  for  trial 5  00 

To  paid  expenses  at  Burlington,  same  time,  for  board 1  69 

To  use  of  horse  and  horse-keeping  going  to  and  returning 

from  Burlington,  same  time 3  00 

To  two  days  attending  said  court 5  00 

To  paid  bill  for  board,  self  and  horse,  while  at  court 1  75 

To  paid  Thomas  Crook  for  services  attending  county  court, 

August  term,  1849 5  00 

To  paid  Thomas  Crook  for  time,  attending  February  term 

of  county  court,  1856 5  00 

(The  two  last  items  were  left  out  in  the  account  of  those 
terms.) 

To  paid  Charles  Adams,  esq.,  counsel  in  said  cause •        732  67 

To  paid  H.  R.  Beardsley,  esq.,  counsel  in  said  cause 742  61 

To  paid  S.  8.  Brown^  esq.,  counsel  in  said  cause 30  00 

To  paid  for  printing  petition  accompanying  this  account...  22  00 

2,849  92 
Deduct  from  the  above  account  $20,  paid  Charles  Adams, 
August,  1849,  it  being  charged  in  his  account 20  00 

2,829  92 

DANFORD  MOTT. 
Wdtdhill  Point,  Vermont,  January  2, 1858. 
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United  States,  District  of  Vermont  : 

At  Bennington,  on  this  eighteenth  day  of  March,  A.  D.  1858,  he- 
fore  honorable  David  A.  Smalley,  judge  of  the  district  court  for  the 
district  of  Vermont,  personally  came  Danford  Mott,  of  Alburg,  in 
said  district,  and  being  sworn,  says  the  above  and  foregoing  account, 
by  him  made  against  the  United  States,  and  signed  by  him,  is  justly 
and  truly  charged ;  that  the  personal  services  by  himself  were  ren- 
dered as  there  charged ;  that  the  moneys  charged  as  paid  to  clerks 
and  witnesses  were  for  services  actually  performed,  and  the  amounts 
paid  as  charged ;  and  that  the  services  of  his  attorneys  were  for  ser- 
vices rendered  by  his  request,  and  rendered  in  the  defence  of  said  suit. 

DANFORD  MOTT. 

United  States,  District  of  Vermordy  ss : 

There  personally  appeared  Danford  Mott,  the  above-named  depo- 
nent, and  made  solemn  oath  that  the  statements  in  the  foregoing 
affidavit  made  are  true,  according  to  his  best  knowledge  and  belief. 
Before  me, 

D.  A.  SMALLET, 

United  States  Jvdge. 
Burlington,  March  18, 1858, 


BuRUNGTON,  Vt.,  March  18,  1858. 

I,  Charles  Adams,  of  Burlington,  in  the  State  of  Vermont,  being 
sworn,  say  that  I  was  engaged  by  Danford  Mott^  in  1839,  to  aid  him 
in  his  defence  in  the  suit  of  De  Clancy  Stoughton  against  him,  and 
aided  in  the  defence  from  that  time  to  the  final  judgment  in  August, 
1856,  in  favor  of  the  defendant.  The  facts  stated  in  Col.  Mott's  peti- 
tion, as  presented  to  the  Court  of  Claims,  I  know  are  all  truly  stated. 
I  know  that  Col.  Mott  attended  court  at  the  several  terms  from  the 
time  of  my  engagement  to  the  end.  Most  of  the  witnesses  resided  out 
of  this  State,  and  it  required  some  labor  to  look  them  up.     I  made  a 

i'ourney  to  Champlain  to  see  a  part  of  them  and  ascertain  what  they 
mew  of  the  matter.  I  made  a  journey  to  the  city  of  New  York  and 
visited  Col.  Dimick  at  Fort  Hamilton,  to  learn  what  he  could  say  and 
to  engage  his  attendance,  and  I  procured  an  order  from  the  depart- 
ment at  Washington  for  the  attendance  of  Col.  Dimick  and  Doctor 
Hitchcock,  and  they  attended  and  testified,  and  I  suppose  were  paid 
by  the  government.  All  the  other  persons  to  whom  payments  are 
charged  as  witnesses  I  know  attended  and  testified.  I  suppose  Ool. 
Mott  paid  them,  as  well  as  the  court  fees  and  jury  fees.  In  the  com- 
mencement of  the  suit  I  drew  up  a  statement  of  the  facts,  directed 
the  same  to  the  Secretary,  in  1840,  as  stated  in  the  brief.  I  also  drew 
up  a  full  statement  of  the  case  a  second  time,  in  pursuance  of  the  letter 
from  the  solicitor,  C.  B.  Penrose,  which  letter  is  herewith  transmitted. 
I  have  charged  for  my  services  what  I  consider  a  reasonable  oompen- 
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sation  and  no  more.    Mr.  Beardsley  was  with  me  in  the  defence,  and 
aided  therein. 

After  the  snit  was  virtually  ended  hy  the  decision  of  Judge  Bedfield 
and  the  supreme  court,  in  1853,  it  so  happened  that  the  Vermont 
legislature  never  so  far  improved  upon  as  to  pass  the  act,  as  stated  in 
the  petition.  I  know  that  Col.  Mott  has  been  and  is  a  faithful  officer, 
and  from  repeated  conversations  with  Qen.  Wool  and  Col.  Dimick, 
that  he  was  regarded  as  second  to  no  one. 

I  know  that  Col.  Mott  has  suffered  severely  in  the  defence  of  this 
extraordinary  and  vexatious  suit,  and  has  been  compelled  to  make 
sacrifices  to  sustain  the  defence. 

CHARLES  ADAMS. 

United  States,  District  of  Vermont : 

On  this  18th  March,  1858,  personally  appeared  Charles  Adams,  and 
made  oath  that  the  facts  stated  in  the  foregoing  affidavit  are  true, 
according  to  his  best  recollection  and  belief.     Before  me, 

D.  A.  8MALLEY, 
District  Judge  far  Vermont. 

This  deposition  may  be  read  in  evidence. 

R.  H.  GILLET,  ^ 
Solicitor  of  Court  of  Claims. 


Office  of  the  Solicitor  of  the  Treasury,  May  11,  1844. 

Sir  :  The  Secretary  of  the  Treasury  has  referred  to  me  your  letter 
of  the  4th  instant,  from  which  I  learn  that  the  suit  of  D.  C.  Slaughter 
against  yourself  for  damages  for  seizing  the  sloop  General  Macomb 
during  the  troubles  on  the  Canada  frontier  in  1839,  by  order  of  the 
government,  has  been  again  tried  in  the  court  belo^,  and  a  verdict 
rendered  for  plaintiff  of  $427  damages  ;  that  a  bill  of  exceptions  has 
been  taken,  and  you  request  instructions  as  to  whether  you  shall 
again  carry  it  to  the  supreme  court  of  the  State. 

Upon  turning  to  the  correspondence  of  this  office  I  see  that  General 
Kellogg,  late  district  attorney,  was  instructed  to  appear  to  this  suit 
and  defend  it  on  behalf  of  the  United  States,  and  I  perceive  from  your 
letter  that  Mr.  Charles  Adams  aided  him  in  the  management  of  the 
suit.  Before  I  answer  your  letter  it  is  necessary  to  have  a  full  and 
particular  report  of  the  state  of  the  case,  the  material  points  upon 
which  it  turned,  and  the  evidence  which  was  offered  to  the  court. 
Without  this  I  cannot  understand  it,  or  determine  whether  it  is  nec- 
essary and  proper  further  to  pursue  it.  I  have  to  request^  therefore, 
that  you  apply  as  soon  as  possible  to  the  counsel  who  managed  the 
case,  and  request  them  to  transmit  the  required  report  without  delay, 
and  as  soon  after  its  receipt  as  possible  the  necessary  instructions  will 
be  forwarded  to  you. 
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The  government  has  every  disposition  to  protect  its  officers  in  the 
discharge  of  their  dnties,  and  I  am  desiroas  to  do  so  effectnallji  but 
cannot  act  nntil  fully  informed. 
Very  respectfully,  yours, 

CHABLES  B,  PENBOSE, 

SdicUor  of  the  Trecuury. 
D*  MoTT,  Esq., 
Deputy  CcUector  and  Inspector^  Windmill  Painty  Vermont. 


Trbasurt  Department,  February  17,  1848. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  16th  instant^  enclosing  that  of  0.  Adams,  esq.,  and  the  papers 
respecting  the  case  of  Houghton  V8.  Mott,  and  have  referred  them  to 
the  Department  of  State  to  give  the  necessary  directions,  the  facts  in 
regard  to  the  frontier  trouhles  out  of  which  this  case  arose  having 
been  reported  to  and  acted  on  by  that  department. 
Very  respectfully,  your  obedient  servant, 

McC.  YOUNG, 
Acting  Secretary  of  the  Treasury. 
Hon.  GsoRaE  P.  Marsh, 

Houde  of  Bepresentativea. 


War  Departbibnt, 
Ac^'utant  General' a  Office^  Washington^  January  18,  1851. 

Sir  :  The  Secretary  of  War  directs  that  you  repair  to  North  Hero, 
in  the  county  of  Grand  Isle,  Vermont,  where  your  presence  will  be 
required  as  a  witness  in  a  civil  suit  on  the  25th  of  February. 

BespectfuUy, 

B.  JONES, 

Adjutant  Oeneral. 
Brevet  Colonel  J,  Dimick, 

^  Major  let  Artillery ^  Portsmouth y  N.  H. 
Assistant  Surgeon  C.  M.  Htfchcoce, 
Through  Commanding  Offiosr  Castle  Pinkney,  C.  Harbor y  8.  C. 


War  Department, 
Washingtony  January  20,  1851. 

Sir  :  Tour  letter  of  the  9th  instant  to  the  Secretary  of  State,  request- 
ing that  measures  be  taken  to  obtain  the  attendance  of  Brevet  Colonel 
Dimick  and  Dr.  C.  M.  Hitchcock,  of  the  army,  as  witnesses  in  a  suit 
pending  in  one  of  the  State  courts  of  Vermont,  has  been  referred  by 
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him  to  this  department,  and  an  order  issued  in  compliance  with  your 
request,  of  which  I  herewith  enclose  a  copy. 
Very  respectfully,  your  ohedient  servant, 

0.  M.  CONBAD, 
Secretary  of  War. 
CflABLES  Adams,  Esq. , 
Burlington^  Vermont. 


Troy,  December  25,  1850. 

Mt  Dear  Sir  :  Your  favor  without  date,  postmarked  November^ 
was  not  received  until  a  few  days  since,  on  my  return  from  Washing- 
ton, after  an  absence  of  nearly  eight  weeks. 

Colonel  Justin  Dimick  is  in  Florida,  but  ordered  to  California.  Dr. 
C.  M.  Hitchcock  is  stationed  at  Savannah,  Georgia.  I  regret  that  my 
old  friend.  Colonel  Mott,  should  still  be  annoyed  with  our  patriotic 
troubles.  Justice  is  slow  but  sure.  I  hope  the  time  will  come  when 
he  will  be  rewarded  for  his  services  to  the  country. 

I  thank  you  asain  and  again  for  your  kind  wishes  in  my  behalf. 
Tour  uniform  kindness,  and  particularly  when  I  required  friends,  will 
never  be  forgotten.  General  Clark,  of  Burlington,  said  he  intended 
to  publish  Mr.  Bayliss's  account  of  my  long  march  from  San  Antonio 
to  Saltillo,  Mexico.  It  contains  some  fact-s  not  hitherto  published.  I 
think  you  will  find  it  interesting.  Bead  it  for  my  sake. 
Very  truly,  yours, 

JOHN  E.  WOOL. 

Charlbs  Adajib,  Esq.^ 

OouMellor  at  Law,  Burlington,  Vermont. 


Certificate  of  clerk  of  Grand  Isle  county. 
Db  Clancy  Stouohton,  Jr.,  vs.  Danford  Mott. 

I,  Jed.  P.  Ladd,  county  clerk  of  Grand  Isle  county,  hereby  certify 
that  the  above-entitled  suit,  De  Clancy  Stoughton,  jr.,  vs.  Danford 
Mott,  was  entered  upon  the  docket  of  the  Grand  Isle  county  court  at 
the  May  term,  1839. 

At  the  February  term,  1856,  the  entry  on  the  docket  is  :  ^'  Bail  to 
be  entered  to  the  acceptance  of  the  clerk  by  1st  of  July,  1856,  in  $100, 
by  bond,  and  $150  by  the  1st  day  of  next  term.  August  term,  1856. 
Nonsuit  for  want  of  bail." 

The  defendant's  cost  is  taxed  and  allowed  upon  the  docket  at  the 
8um  of  three  hundred  and  one  dollars  and  ninety  cents,  and  no  exe- 
cution has  been  issued  for  the  same. 

The  above  are  true  copies  from  entries  made  upon  the  docket  of  this 
court. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  court  at  North  Hero,  in  said  Grand  Isle  county, 
L^'  ^'J  this  19th  day  of  April,  A.  D.  1859. 

JED,  P.  LADD, 

Oounty  Clerk. 
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Deposition  of  H^  B.  Bearddey. 

State  of  Vermont,  County  of  FranJdiny  ss : 

On  this  twentieth  day  of  April,  A.  D.  1859,  personally  came  Her- 
man B.  Beardsley,  the  witness  within  named,  and  after  having  been 
first  sworn  to  tell  the  truth,  the  whole  trath,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down  by 
the  commissioner  and  then  proposed  by  him  to  the  witness  ;  and  the 
answers  thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner. 

The  deposition  of  Herman  R.  Beardsley,  of  St.  Albans,  in  the 
county  of  Franklin  and  State  of  Vermont,  taken  at  the  request  of 
Danford  Mott,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States  now  pending  in  the  Court  of  Claims  in  the  name  of  said 
Danford  Mott.  The  adverse  party  was  not  qotified,  did  not  attend, 
and  did  not  object. 

GEORGE  F.  HOUGHTON, 
United  States  Commissioner  to  take  Affidavits y  dec. 

First  interrogatory.  How  much  did  you  charge  Mott  for  your  ser- 
vices in  defending  him  against  the  suit  or  suits  Drought  against  him 
by  De  Clancey  Stoughton  for  seizing  the  sloop  ^^  General  Macomb," 
at  the  time  of  the  Canadian  disturbances  on  the  frontiers  of  New  York 
and  Vermont,  in  1838  ?  And  have  you  been  settled  with  by  said 
Mott  ? 

Answer.  The  amount  of  my  charges  against  Danford  Mott  are  con- 
tained in  a  copy  of  my  account  charged  against  him  on  book,  and  is 
hereto  attached  and  marked  '^  A  "  by  this  commissioner. 

Of  said  account,  Mr.  Mott  paid  me,  March  3,  1848,  twenty-five 
dollars;  December  11,  1852,  he  paid  me  one  hundred  dollars  ;  Sep- 
tember 22,  1853,  he  paid  me  one  hundred  dollars ;  November  7, 1856, 
he  paid  me  one  hu -dred  and  forty-eight  dollars  and  fifty  cents  ;  and 
October  20,  1858,  he  paid  me  one  hundred  dollars,  amounting  in  all 
to  four  hundred  and  seventy-three  dollars  and  fifty  cents.  The  balance 
of  my  account  hereto  attached  still  remains  unpaid^  and  for  which  I 
hold  the  said  Mott  solely  liable. 

Second  interrogatory.  Have  you  any  charges  for  these  services 
against  the  United  States  ? 

Answer.  I  have  no  charges  against  theUnited  States  for  said  services, 
but  look  to  said  Mott  solely  for  the  payment  thereof.  That  said  Mott 
would  have  paid  the  balance  of  my  account  against  him  before  this, 
undoubtedly,  if  I  had  insisted  upon  it ;  but  in  consideration  of  the 
expense  and  trouble  which  said  Mott  was  obliged  to  incur  in  the  defence 
of  said  suit  I  have  forborne  to  press  him  for  payment. 

Third  interrogatory.  There  is  a  charge  in  Mott's  account  paid  to 
S.  S.  Brown,  counsel  in  said  cause^  |30  ;  do  you  know  that  said  Brown 
assisted,  and  is  that  a  reasonable  charge  ? 

Answer.  I  do  know  that  said  Brown  assisted  in  said  cause  and  that 
I  consider  said  charge  of  $30  a  reasonable  one. 

H.  B,  BEARDSLEY. 
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First  crosB-interrogatory.  How  mach  money  has  Mr.  Mott  paid  70a 
for  defending  the  suits  mentioned  in  the  first  interrogatory  ? 
Answer.  He  has  paid  me  four  hundred  and  seventy-three  dollars 

and  fifty  cents. 
Second  interrogatory.  Please  give  a  copy  of  the  bill  which  was  paid 

you  by  Mr.  Mott. 

Answer.  My  whole  account,  with  the  payments  made  thereon,  is  at- 
tached to  this  my  deposition,  which  I  testify  to  be  justly  and  truly 
chareced  and  that  the  same  is  reasonable. 

H.  R.  BEARDSLET. 

■ 

Fees  of  witness :  Travel,  ten  cents. 
Attendance,  |1. 
Commissioner's  fees,  |5. 

The  original  interrogatories  and  cross-interrogatories,  signed  by 
claimant's  attorney  and  deputy  solicitor  for  the  United  States,  are 
appended  hereto. 
Attest: 

GEOBaE  F.  HOUGHTON, 
U.  8.  Commiaaioner^  {£c.,  dto. 


A. 
Danford  Mott  to  H.  R.  BeardaUy^  Dr. 

Grand  Isle  county  court,  May  term,  1839. — To  retaining  fee, 

D.  C.  Stoughton t;«.  you, forsloop |3  OO 

To  term  fee  in  ditto • 2  0& 

September  term,  1839. — To  term  and  attorney's  fee,  D.  C. 

Stoughton  i7«.  you 6  00 

To  trial  and  argument  in  ditto 10  00* 

May  term,  1840. — To  preparation  for  trial,  Stoughton  i;^. 

yon 5  00 

To- term  and  attorney  fee  in  ditto 6  00 

To  trial  and  argument  in  ditto 20  00 

September  term,  1840. — To  term  and  attorney  fee  in  ditto**.  6  00 

To  preparation  for  trial  in  ditto 5  00 

To  argument  in  ditto 10  00 

Superior  court,  January  term,  1841. — To  preparing  brief  in 

ditto 15  00 

To  copies  for  court  in  ditto 5  00 

May  term,  1841. — To  term  and  attorney  fee  in  ditto 6  00 

To  trial  in  ditto 10  00 

To  argument  in  ditto 10  00 

January  term,  1842. — To  term  and  attorney  fee  in  ditto, 

superior  court 7  00 

To  preparation  in  ditto , ,  10  00 

Rep.  C.  C.  253 ^3 
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To  argument  in  ditto $10  00 

To  copies  in  ditto 3  00 

January  term,  1843. — To  preparing  case  in  ditto 10  00 

To  argument  in  ditto • 10  00 

Hay  term,  1843. — To  term  fee,  Stoughton  vs.  you 3  00 

To  preparing  pleadings  in  ditto 2  00 

September  term,  1843. — To  term  fee  and  pi.  trial  in  ditto..  5  00 
May  term,  1844 — To  term  and  attorney  fee,  Stoughton  vs. 

you 5  00 

To  trial  in  ditto 10  00 

Superior  court,  January  term,  1845. — To  term  and  attorney 

fee,  ditto  w.  ditto 10  00 

To  trial,  argument,  briefs,  copies,  &c 15  00 

January  term,  1846. — To  term  fee,  Stoughtoxi  vs,  you 2  00 

To  preparation  in  ditto 5  00 

January  term,  1847. — To  preparing  case,  Stoughton  vs,  you  20  00 

To  argument  in  ditto..... 15  00 

To  term  and  attorney  fee  in  ditto , 5  00 

Superior  court,  January  term,  1848. — To  term  fee  and  attor- 
ney fee  in  ditto 5  00 

To  motion  for  repleader  and  argument 10  00 

February  term,  1849. — To  term  and  attorney  fee  in  ditto....  5  00 

To  preparation  in  ditto 5  00 

To  argument  in  ditto , 10  00 

August  term,  1848. — To  attention  to  said  puit -   6  61 

February  term,  1849. — To  attention  to  said  suit 15  00 

August  term,  1849. — To  attention  to  said  suit 10  00 

November  adjourned  term,  1849. — To  attention  to  said  suit.  *  10  00 
February  term,  1850. — To  attending  to  suit,  Stoughton  vs. 

you 20  00 

August  term,  1850. — To  attention  to  said  suit 20  00 

February  term,  1851. — To  term  and  attorney  fee  in  ditto....  5  00 

To  preparation  for  trial  in  ditto 20  00 

To  trial  and  argument  in  ditto 30  00 

January  term,  1852. — To  examining  and  preparing  said  case  15  00 

To  term  and  attorney  fee  in  ditto 5  00 

January  term,  1853. — To  preparing  said  case 20  00 

To  term  and  attorney  fee  in  ditto 5  00 

August  term,  1853. — To  attention  to  said  suit ; 25  00 

February  term,  1854. — To  preparation  of  said  suit 15  00 

To  term  fee  in  ditto 5  00 

August  term,  1854. — To  term  fee  in  ditto ..••  5  00 

To  attention  to  said  suit 20  00 

To  opposing  motion  for  continuance,  and  argument 20  00 

September  adjourned  term,  1854. — To  opposing  motion  to  file 

new  counts  and  arguments  in  ditto , 10  00 

February  term,  1855. — To  term  and  attorney  fee  in  ditto 5  00 

To  preparation  in  ditto 25  00 

To  trial  in  ditto 25  00 

Augu§t  term,  1855. — To  term  and  attorney  fee  in  ditto 5  00 

To  preparation  in  ditto 16  00 
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To  trial  and  argument  on  demurer |15  00 

To  motion  to  dismiss  new  counts  in  ditto^  and  argument  6  00 

February  term,  1856. — To  torm  fee>and  preparation  in  ditto.  20  00 

August  term,  1856. — To  term  and  attorney  fee  in  ditto 5  00 

To  preparation  for  trial  in  ditto 40  00 

748  61 

Interest  on  ditto 66  00 


814  61 


Pepoaition  of  Gharlea  Adams. 


Interrogatories  to  be  put  to  Charles  Adams,  esq.,  attorney  and 
counsel : 

1.  Has  the  claimant  settled  with  you  for  your  charges  in  defending  him 
in  the  suit  or  writs  brought  against  him  by  De  Clancy  Stoughton  in 
the  Vermont  courts  for  seizing  the  sloop  General  Macomb,  at  the 
time  of  the  Canadian  disturbances  on  the  frontiers  of  New  York  and 
Vermont  in  1838  ;  and  have  you  correctly  stated  those  charges  in  your 
deposition  heretofore  taken  ? 

2.  Has  said  Mott  received  or  collected  anything  from  said  Stoughton 
in  the  way  of  costs  or  damages  upon  the  payment  or  execution,  in  the 
suits  iij  which  said  Mott  was  successful ;  if  so,  how  much  ? 

3.  .Have  you  made  any  charge  or  claim  against  the  United  States 
for  your  services  ;  and  do  you  hold  the  UDited  States  accountable  to 
you  for  anything  done  by  you  in  defending  Mott  ? 

C.  K.  AVERILL, 

Attorney  for  Claimant. 

CrosS'interrogaiories. 

1.  If  to  the  first  interrogatory  you  answer  in  the  affirmative,  please 
state  in  what  deposition  you  have  stated  your  charges ;  and  what  amount 
you  stated  therein ;  and  has  the  amount  been  paid  to  you  by  said 
Mott ;  and  have  you  a  copy  of  your  bill  against  him  ? 
IL  3.  If  you  answer  to  the  second  interrogatory  that  Mott  has  collected 
nothing  from  Stoughton,  state  how  you  know  he  has  not,  and  what 
means  Mott  has  or  had  of  recovering  against  Stoughton,  and  whether 
those  means  have  been  abandoned  ? 

J.  D,  Mcpherson, 

Deputy  Solicitor. 

4.  If  H.  R.  Beardsly,  esq.,  who  aided,  is  not  living,  answer  to  the 
interrogatories  made  to  him  as  far  as  you  know  or  can  state. 

U.  K.  AVERILL, 

Attorney  for  Claimant. 


86  DANFOBD  MOTT. 

Chables  Adams,  of  Burlington,  Vermont,  produced  as  a  witness  in 
behalf  of  the  petitioner  in  theabove  entitled  suit,  being  first  dulysworn, 
deposes  as  follows : 

To  the  first  direct  interrogatory,  I  answer  that  the  petitioner  has 
settled  with  me  for  my  charges  for  services  and  expenditures  in  de- 
fending against  the  suit  of  De  Clancy  Stoughton  against  him  in  the 
'    courts  of  Vermont  for  the  alleged  seizure  and  destruction  of  the  sloop 
called  the  General  McComb  on  the  7th  of  November,  1838.    . 

I  do  not  recollect  that  I  have  heretofore  made  any  deposition  relative 
to  my  account,  or  the  amount  of  charges  for  service  and  expenditures. 
*  I  made  an  affidavit,  sworn  to  before  Hon.  D.  N.  Smalley,  district 
judge,  stating  my  employment  by  Mott  to  defend  the  suit  and  my 
defence  thereof;  but  if  anything  was  said  as  to  the  amount  of  my 
charges  it  has  escaped  me.  I  was  engaged  by  Mr.  Mott  at  the  spring 
term  of  Grand  Isle  county  court  in  1839,  and  continued  the  de- 
fence until  August,  1856,  when  the  suit  was  finally  decided  in  favor 
of  the  defendant  Mott.  After  the  suit  was  ended  I  advised  Mr.  Mott 
to  prefer  his  petition  for  a  remuneration,  and  on  that  occasion  I  made 
out  a  statement  of  my  account,  and  of  the  sums  he  had  from  time  to 
time  paid  me.  My  charges  for  services  and  expenditures^  including 
twenty  dollars  for  drawing  his  petition  to  the  Ciourt  of  Claims, 
amounted  to  |732  67.  He  had,  before  the  second  day  of  January^ 
1858,  paid  me  $396  31,  and  on  that  day  paid  me  one  hundred  dollars 
more,  making  in  all  |496  31 ;  and  the  balance  being  $236  36,  I  cred* 
ited  by  charging  same  to  new  account,  and  gave  him  a  copy  of  my 
account  with  such  settlement. 

A  copy  of  my  account,  as  made  out  and  settled,  will  accompany  this 
deposition.  I  then  charged  him  the  said  balance  of  $236  36,  which, 
with  the  interest  from  January  2,  1858,  and  some  additional  charges 
for  subsequent  services,  I  claim  from  him,  and  expect  payment. 

To  the  second  interrogatory  I  have  to  say,  that  Mott  has  not  col- 
lected anything  on  his  judgment  for  cost  to  my  knowledge ;  and  as  I 
had  the  chief  direction  of  the  suit  think  I  must  have  known  it  had 
any  such  collection  been  made.  The  plaintifi*,  Stoughton,  as  I  under- 
stood, had,  before  final  judgment,  become  insolvent  and  had  removed 
from  the  State,  and  I  thought  it  useless  to  take  execution  on  the  judg- 
ment, and  none  was  issued. 

To  the  third  and  last  direct  interrogatory,  I  say  I  have  no  charge 
or  claim  against  the  United  States  for  services  or  expenditures  in  said 
suit  and  never  made  any,  and  have  made  no  account  against  them. 

CHABLES  ADAMS. 

BuBUNOTON,  Vermont^  April  20^  1859. 

To  the  first  cross-interrogatory  I  say :  I  do  n«t  recollect  of  making 
any  previous  statement  of  my  account ;  in  my  answer  to  the  direct 
interrogatories  I  have  stated  the  facts  in  relation  to  my  account,  the 
amount  paid  me,  and  the  balance  due  me,  and  beg  leave  to  refer  to 
the  copy  of  my  account  as  settled  for  all  the  particulars ;  the  balance^ 
as  therein  stated,  of  $236  36,  with  the  interest^  I  claim  from  ICr. 
Mott,  and  shall  insist  on  payment. 
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To  the  second  cross-interrogatory  I  answer:  That  I  think  Mott  has 
not  collected  anything  on  his  judgment  for  cost  against  the  plaintiff 
Stoughton,  nor  from  the  hail ;  my  reasons  for  this  opinion  are  that  I 
have  ever  had  the  principal  direction  of  the  suit,  and  if  anything  had 
been  realized  think  I  must  have  known  it ;  during  the  progress  of 
the  suit,  as  I  understand,  Stoughton  became  insolvent,  and  a  notice 
was  served  on  me  by  Orlando  Sheves^  the  principal  attorney  for 
Stoughton,  that  the  claim  had  been  assigned  by  the  plaintiff  to 
Stevens  and  a  Mr.  N.  L.  Whitteman,  and  that  no  payment  must  be 
made  to  Stoughton,  and  about  that  time  Stoughton  left  the  State,  and 
I  have  never  seen  him  since  ;  in  1848  I  moved  for  additional  bail  for 
cost,  and  procured  an  order  for  |75,  which  was  all  I  could  get ;  said 
Mr.  Stevens  entered  bail  in  that  sum,  but  before  the  end  of  the  suit 
Stevens  also  removed  from  the  State,  and  now  resides  at  or  near  St. 
Paul's,  as  I  understand^  and,  as  I  suppose,  insolvent ;  in  1854  I  pro- 
cured a  further  order  for  bail,  and  Frederick  Hazen  entered  in  the 
sum  of  one  hundred  dollars  ;  I  then  considered  Hazen  good  for  that, 
but  he  has  recently  died  ;  I  think  this  sum  might  have  been  realized, 
but  I  understood  from  my  client  that  at  Hazen's  request  he  had  given 
him  some  respite  ;  Hazen's  estate  may  not  be  very  good,  but  if  that 
bail  is  lost  I  think  Mr.  Mott  should  remit  it  to  the  United  States  ; 
as  for  anything  beyond  that  I  would  not  give  a  straw  for  it ;  at  the 
February  term,  1856,  we  found  on  examination  that  the  bail  originally 
taken  was  lost  by  the  strange  disappearance  of  the  original  writ ; 
that  writ  is  not  to  be  found,  and  the  clerk  can  give  no  account  of  it, 
and  we  have  no  means  of  fixing  the  bail  or  of  knowing  who  the  bail 
was  ;  on  these  facts,  at  said  February  term,  1856, 1  obtained  an  order 
of  court  for  bail  in  |250,  as  before  the  next  term  of  the  court ;  but  at 
the  next  term  the  acting  attorney  declined  to  give  the  bail,  and  a 
nonsuit,  for  want  of  bail,  was  ordered,  and  thus  this  vexatious  suit 
was  ended.  Colonel  Mott  rendered  himself  particularly  obnoxious  to 
the  patriots  by  his  endeavors  to  enforce  the  neutrality  act.  The 
ofScers  of  the  general  government.  Colonel  Dimick,  General  Wool, 
and  General  Scott  will  all  bear  testimony  to  the  very  faithful  manner 
in  which  Colonel  Mott  aided  them  in  the  discharge  of  their  duties. 
From  conversations  with  Colonel  Dimick  and  General  Wool,  I  know 
the  fact  that  they  relied  much  upon  the  local  acquaintance  of  Mott, 
and  availed  themselves  of  his  aid. 

The  accounts  hereto  annexed  marked  (A)  by  D.  A.  Smalley,  district 
judge,  is  my  account  referred  to  against  Colonel  Mott.  It  is  justly 
and  truly  charged,  and  I  think  the  charges  very  reasonable  in 
amount. 

CHARLES  ADAMS. 

BuELiNOTON,  Vbrmont,  April  21,  1859. 

United  States,  District  of  Vermont  : 

Then  personally  appeared  the  within  named  deponent,  Charles 
Adams,  personally  known  to  me,  and  subscribed  in  my  presence  the 
answers  to  the  foregoing  interrogatories  and  cross-interrogatories,  and 
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made  solemn  oath  that  the  facts  therein  stated  are  true,  and  that  said 
answers  contain  the  whole  truth  and  nothing  but  the  truth. 
Before  me : 

D.  A,  SMALLEY, 

District  Judge. 
Burlington,  April  21  ^  1859. 


OcH.  Dar^ord  Mott  in  accouiU  with  C.  AdamSj  Dr. 

April,  1839. — To  engage  in  suit  in  Grand  Isle  county  court 

De  Clancy  Stoughton  vs.  you $25  0(^ 

Term  fee  in  same 5  00 

September  term,  1839.— Term  fee 5  00 

Trial  (jury  disagreed) • 10  00 

Filing  new  pleas 5  00 

February  term,  1840.— Term  fee 5  00 

Trial  (verdict  for  plaintiff  reversed) 10  00 

July,  1840. — To  drawing  memorial 10  00 

Trial  on  motion  to  dismiss  suit 10  00 

Term  and  attorney  fee 10  00 

January  term,  1841. — Term  fee  in  superior  court 6  00 

Briefs,  copies,  and  argument 25  00 

May  term,  1841. — Trial  in  county  court,  on  the  frontier 

question 10  00 

Term  and  attorney  fee .^ 10  00 

Preparing  exceptions 5  00 

January  term,  1842. — Term  fee  in  superior  court 6  00 

Briefs,  copies,  and  argument 25  00 

January  term,  1843. — Term  fee,  briefs,  and  copies  and  re- 
argument 35  00 

May  term,  1843. — Term  fee  (continued) 6  00 

September  term,  1843. — Term  fee  (continued) 5  CO 

May  term,  1844. — Term  fee,  trial  by  jury,  and  preparing 

exceptions 30  00 

January,  1845. — Term  fee  in  superior  court 5  00 

Briefs,  copies,  and  argument 25  00 

(Held  for  advisement. ) 

January  term,  1846. — Term  fee 5  00 

January  term,  1847. — Term  fee 5  00 

January  term,  1848. — Term  and  attorney  fee  on  judgment..  10  00 

To  drawing  new  set  of  pleas 10  00 

February,  1848. — Correspondence  with  Secretary  at  Wash- 
ington and  with  district  attorney 10  00 

Copies  for  district  attorney 5  00 

February  term,  1848. — Term  fee  in  county  court 5  00 

August  term,  1848. — Term  fee  and  expenses,  continued  to 

adjourned  term 10  00 

November  adjourned  term,  1848. — Trial  on  demurrer  to  re- 
port   10  00 
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Term  and  attorney  fee  (report  insufficient) $10  00 

February  term,  1849. — Term  fee  and  expenses  (continned)...  10  00 
June,  1849. —  Journey  to  Champlain  and  examination  of 

witnesses 16  00 

August  11,  1849. — Going  to  New  York  and  engaging  at- 
tendance of  Col.  J.  Dimick ••.• 25  00 

Amount  of  expenses • 16  3T 

September  term,  1849. — Term  fee  and  expenses 10  00 

November  adjourned  term,  1849. — Trial  on  demurrer 10  00 

Term  and  attorney  fee 10  00 

February  term,  1850. — Term  fee  and  expenses 10  00 

August  term,  1850. — Term  fee  and  expenses 10  00 

February  term,  1851. — Trial  by  jury  (very  long) 20  00 

Term  and  attorney  fee 10  00 

Preparing  exceptions  (6  pages) 10  00 

January  term,  1852. — Term  fee  in  superior  court 6  00 

Briefs,  copies,  and  argument •  25  00 

January  term,  1853. — Be-argument 25  00 

Extra  preparation «..  16  00 

Term  and  attorney  fee 10  00 

Copies  of  exceptions  and  brief  for  district  attorney,. 10  00 

July,  1853. — At  circuit  term  of  superior  court 10  00 

September  term,  1853. — Term  fee  in  county  court  and  ex- 
penses   .,. 10  00 

February,  1854. — Term  fee  and  argument  on  question  of 

new  counts  in  trover 20  00 

August  term,  1854. — Trial  by  court  on  demurrer  to  new 

counts 10  00 

February,  1855. — Drawing  pleas  to  new  counts 5  00 

August,  1855. — Protracted  argument  on  the  power  of  the 

legislature  to  allow  new  pleadings  in  pending  suits...  25  00 

Term  fee  (plaintiff  gets  leave  to  amend) 5  00 

February,  1856. — Term  fee  and  expenses 10  00 

(Continued  under  rule  for  bail.) 

August  term,  1856. — ^Term  and  attorney  fee 10  00 

(On  nonsuit  for  want  of  bail.) 

Preparation  for  trial  and  taxing  cost 12  00 

Omitted : 

Copies  for  C.  B.  Penrose « 6  00 

Copies  for  District  Attorney  Underwood 5  00 

Expense  of  getting  opinion  of  circuit  court,  Stoughton 

V8.  J.  Dimick,  and  copy  of  the  record 6  30 

January  2,  1858. — To   drawing  his  petition  to  Court  of 

Claims 20  00 

T32  67 
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OdUmd  D.  Mott^  Or. 

March  3,  1848.— By  cash |25  00 

June  13,  1849.— By  cash 10  00 

June  26,  1849.— By  cash 2  75 

August  4,  1849.— By  cash 20  00 

February  9,  1850.— Paid  A.  Thompson 100  00 

February  28,  1851.— Cash 10  00 

Paid  teamster , 3  00 

December  1,  1851.— Paid  to  Blodgett 227  56 

Paid  to  me 100  00 

|496  31 

January  2, 1858. — By  balance  charged  to  new  account 236  3( 

732  67 


Colonel  Danfordy  Dr. 

January  2,  1858. — To  this  due  me  for  amount  credited  to 

balance  old  account $236  36 

CHARLES  ADAMS. 
D.  A.  SMALLET,  DUirict  Judge. 

Additional  account — United  States  to  Danford  Moit^  Dr. 

To  this  sum  paid  for  printing  brief,  May  31^  1858 |14  00 

Paid  county  clerk  for  certificate 75 

Paid  G.  F.  Houghton  for  his  fees,  taking  deposition  of  H.  B. 

Beardsley 5  00 

Postage 9 

H.  B.  Beardsley,  his  fees  as  witness 1  10 

Going  to  county  clerk's  office  at  North  Hero  for  certificate....  2  50 

Expenses  same  time 50 

'One  day  at  St.  Alban's  to  get  Beardsley's  deposition 2  50 

Expenses,  car  fare,  &c 2  73 

Journey  to  Burlington  to  obtain  C.  Adams's  deposition,  two 

days  in  all 5  00 

Expenses  for  fare  same  time 4  37 

48  56 

Apkii,  21, 1859.  DANFOBD  MOTT. 
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Danford  Mott  to  C.  K.  AveriUy  Dr. 

To  connsel  and  attorney's  fees,  agreed  upon  for  the  argument 

of  thiacase $300  00 

May,  1859. — Received  on  the  above  charge 50  00 

Oct,  1859. — ^Beceived  on  the  above  charge  the  further  sum 
of 50  00 


C.  K.  AVERILL. 


Opinion  of  the  Attorney  Oeneral — Case  of  Captain  WUkea. 

So  20.] 

Attorney  General's  Office, 

July  14,  1857. 

Sib  :  Captain  Wilkes,  while  in  command  of  the  exploring  expedi- 
tion, caused  one  of  his  men  to  be  punished  for  disobedience  of  orders. 
After  his  return  the  man  brought  an  action  of  trespass  against  Captain 
Wilkes^  which,  after  several  trials,  was  abandoned  by  the  plaintiff. 

I  consider  the  decision  of  the  Supreme  Court  and  the  final  termina- 
tion of  the  cause  under  an  opinion  given  bj  that  tribunal,  as  estab- 
lishing fully  that  the  orders  disobeyed  by  the  plaintiff  were  the  lawful 
orders  of  his  superior  officer,  and  that  the  punishment  for  such  diso- 
bedience was  inflicted  by  Captain  Wilkes  in  the  discharge  of  his 
proper  duty. 

(^ptain  Wilkes  suffered  seriously  by  this  litigation  ;  for  though  it 
▼as  finally  determined  in  his  favor,  his  defence  put  him  to  a  heavy 
expense,  besides  the  trouble  and  vexation  of  it.  He  now  demands 
that  the  government  will  reimburse  those  expenses ;  and  you  ask 
whether,  in  my  opinion,  his  claim  is  valid. 

When  an  officer  of  the  United  States  is  sued  for  doing  what  he  was 
required  to  do  by  law,  or  by  the  special  orders  of  the  government,  he 
ought  to  be  defended  by  the  government.  This  is  required  by  the 
plain  principles  of  justice  as  well  as  by  sound  policy.  No  man  of 
eommon  prudence  would  enter  into  the  public  service  if  he  knew  that 
the  performance  of  his  duty  would  render  him  liable  to  be  plagued  to 
death  with  lawsuits,  which  he  must  carry  on  at  his  own  expense. 
For  this  reason  it  has  been  the  uniform  practice  of  the  federal  govern- 
ment, ever  since  its  foundation,  to  take  upon  itself  the  defence  of  its 
officers  who  are  sued  or  prosecuted  for  executing  its  laws. 

In  Little  vs.  Barems,  2  Cr.  170,  the  government  took  no  part  in 
the  defence,  but  it  afterwards  assumed  the  judgment,  and  paid  it  with 
interest  and  all  charges. 

If  an  officer  sued  for  doing  his  duty  carries  on  his  own  defense, 
without  appealing  to  the  government  for  aid  during  the  pendency  of 
the  cause,  I  think  he  has  a  just  claim,  after  it  is  determined,  to  be 
fhced  in  as  good  a  condition  as  he  would  have  been  if  the  government 
had  taken  the  defence  on  itself ;  in  other  words,  to  be  repaid  the  sum 
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be  is  out  of  pocket.     Of  coarse  he  is  not  to  be  allowed  any  unreasona- 
ble or  extravagant  expenses. 

I  see  no  reason  why  Captain  Wilkes  should  not  have  what  he  asks. 
I  am,  most  respectmllyy  yours,  <&c., 

J.  S.  BLACK. 
Hon.  Isaac  Toucbt, 

Secretary  of  the  Navy. 

Attorney  General's  Office, 

April  2,  1859. 

The  above  is  a  true  copy  of  the  original  in  this  office. 

A.  ROANE,  Clerk. 

Letter  of  Fourth  Auditor, 

Treasury  Department, 
F<mrth  Auditor's  Office,  July  24,  1857. 

Sir  :  Herewith  you  will  receive  a  certificate  for  $2,129  75,  payable 
by  the  navy  agent  at  Washington,  which  sum  is  the  amount  due  on  ac- 
count of  costs,  counsel's  fees,  &c.,  in  a  suit  of  law,  brought  against 
you  for  acts  done  in  an  official  capacity. 
Very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 
Captain  Charles  Wilkes, 

United  States  Navy,  Washington  City. 

A  true  copy. 

A.  J.  O'BANNON, 

Fourth  Auditor. 


Letter  from  the  Secretary  of  State. 

Department  of  State, 
Washington,  March  25,  1858. 

Sir  :  Your  letter  of  yesterday  with  the  papers  relative  to  the  claim 
of  Danford  Mott  for  services,  in  a  suit  relative  to  the  seizure  of  the 
sloop  General  McComb,  in  1838,  has  been  received.  In  reply  I  have 
to  inform  you  that,  as  those  services  do  not  appear  to  have  been  ren- 
dered or  those  expenses  incurred,  pursuant  to  any  instructions  of  or 
authority  from  this  department,  the  department  is  not  considered 
liable  therefor.  A  compliance  with  your  request  that  the  account  may 
be  examined  with  a  view  to  its  approval  is  also  declined  for  this  and 
other  obvious  considerations  ;  the  papers  are  consequently  herewith 
returned. 

I  am,  sir,  your  obedient  servant, 

LEWIS  CASS. 

C.  E.  Averill,  Esq., 
Washington. 
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IN  THE  OOUBT  OF  CLAIMS. 

No.  1,620. 
Dakpord  Mott  v8.  Thb  Unixsd  States. 

The  petitioner  insists  that  the  facts,  as  detailed  in  the  petition, 
sufficiently  show  the  existenoe  of  an  imflied  contract,  on  the  part  of 
the  government,  to  remunerate  him  for  his  services  and  expenditnres 
in  the  seizing  and  detention  of  the  sloop  General  Macomb,  and  the 
arms  and  munitions  of  war. 

In  cases  of  ordinary,  general  legislation,  where  services  are  author- 
ized or  required,  and  where  compensation  is  provided  by  fees,  a  fixed 
salary,  or  specific  provision  for  payment,  as  in  the  case  of  marshals, 
collectors,  &c«,  in  the  discharge  of  ordinary  duties,  there  may  be  ho 
sufficient  ground  for  an  implied  contract.  But  we  insist  there  is  a 
wide  distinction  between  the  common,  ordinary  general  legislation 
and  what  may  be  termed  the  extraordinary  legislation,  where  specific 
services  are  required  but  no  provision  is  made,  by  fees  or  otherwise, 
for  compensation.  The  latter,  though  in  form  are  acts  and  latva^  in 
effect  are  commissions  by  the  government  for  the  performance  of  some 
specified  act.  The  act  of  10th  )Carch,  1838^  commonly  called  the 
Neutrality  Act,  is  a  fair  illustration  of  the  distinction,  and  is  in  point. 
The  act  was  temporary — limited  to  two  years.  It  was  a  legislative 
provision  for  a  particular  purpose,  to  stay  the  avalanche  of  impulsive 
citizens  from  precipitating  themselves  into  the  province  of  Canada  in 
aid  of  the patriotSj  so  called,  in  their  rebellion.  The  object  of  the  act 
is  apparent  from  the  whole  tenor  of  it — that  of  preserving  the  peace  of 
the  nation  in  the  restraint  of  our  own  citis&ens  from  unauthorized  in- 
terference in  the  affairs  of  Canada.  The  first  section  provides  for  the 
seizure  and  detention  of  vessels,  arms,  &c.,  by  certain  officers,  col- 
lectors, marshals,  &c.,  or  by  any  other  officer  specially  appointed  by  the 
President.  By  the  eighth  section  it  is  made  lawful  for  the  President, 
or  for  such  person  as  he  may  empower  ibr  that  purpose,  to  employ 
such  part  of  the  land  or  naval  force  of  the  United  States,  or  of  the 
militia,  as  should  be  necessary  to  prevent  the  violation,  and  to  enforce 
the  due  execution  of  the  act.  In  the  circuit  court  for  the  district  of 
Vermont,  in  October,  1855,  a  suit  was  decided  in  favor  of  this  same 
Stoughton  against  Colonel  Dimick,  for  seizing  this  same  sloop  General 
Macomb  ;  and  on  the  trial  of  that  cause  it  was  shown  by  copies  from 
the  files  at  Washington  that  under  instructions  from  the  President  a 
military  force  was  detailed  and  stationed  at  different  points— ^at  Niag- 
ara, Sackett's  Harbor,  and  Plattsburg,  and  that  Colonel  Dimick, 
then  a  captain  of  engineers,  was  stationed  at  Champlain,  and  aided  in 
the  seizure.  The  petitioner,  Mott,  as  collector,  was  bound  to  aid  in 
the  seizure  ;  and,  in  addition  thereto,  was  required  by  Captain  Dimick 
to  assist  with  his  boat  and  men,  which  was  done,  and  the  sloop  and 
arms  seized.  This  statement  shows  the  performance  of  meritorious 
service  for  the  government,  and  by  their  direction,  for  which  compen- 
sation in  some  form  may  be  rightfully  claimed,  on  the  ground  that 
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there  is  an  implied  contract  on  the  part  of  the  government  to  pay  for 
the  service. 

The  first  inquiry  in  the  case  is,  whether  the  facts  set  forth  in  the 
petition  are  sufficient  to  establish  a  contract  on  the  part  of  the  govern- 
ment for  the  payment  for  the  services  rendered.  On  this  point  there 
is  little  or  no  room  for  any  dispute.  It  is  but  the  common  principle 
existing  between  individuals,  where  services  are  rendered  by  one  at 
the  request  of  another,  where  the  law  will  imply  a  contract  for  pay- 
ment of  a  reasonable  sum  for  such  services.  In  this  case  the  act  of 
10th  March,  1838,  is  in  legal  effect  a  request  or  command  by  the  gov- 
ernment for  the  services  of  marshals,  collectors,  and  others,  for  a  par- 
ticular service ;  and  meritorious  service  being  rendered,  and  no  pro- 
vision being  made  in  the  act  for  payment,  and  none  being  provided  by 
any  general  law,  by  fees  or  otherwise,  for  such  payment,  the  law  will 
imply  a  contract  on  the  part  of  the  government  for  payment  of  a  rea- 
sonable sum  for  the  services.  The  identical  case  has  therefore  oc- 
curred contemplated  by  the  act  creating  the  Court  of  Claims,  and  tliey 
will  take  jurisdiction  of  it,  and  entertain  and  consider  the  petition. 

The  second  inquiry,  as  to  the  extent  of  the  contract,  may  not  at 
first  be  so  perfectly  apparent,  but  can  be  made  sufficiently  so  by  a 
little  consideration.  On  this  point  we  insist  that  the  contract  is  of 
such  an  extent  as  to  embrace  an  indemnity  to  the  parties  against  the 
consequences  of  the  acts  performed  for  the  government,  and  at  their 
request  or  command. 

The  request  may  be  resolved  into  three  inquiries :  the  state  of 
things  on  the  northern  frontier  at  the  time  of  the  act  of  March  10, 
1838,  called  the  Neutrality  Act,  the  peculiar  characteristics  of  that  act, 
and  the  object  to  be  attained  by  it. 

Without  restating  the  facts  set  forth  in  the  petition,  we  may  yet 
refer  to  them  ;  and  from  them,  as  well  as  from  a  historic  knowledge 
of  the  period,  we  learn  that  the  winters  of  1837-'38  was  a  period 
memorable  for  one  of  those  strange  outbreaks  which,  from  the  time  of 
Peter  the  Hermit  to  the  present  hour,  have  had  an  epidemic  occur- 
rence, when  reason  was  silenced  in  the  clamor  of  fanaticism,  and  true 
patriotism  was  made  subservient  to  the  most  false  and  dangerous  con- 
ceptions of  the  claims  of  philanthropy.  From  Detroit  to  Alburgh 
the  whole  country,  as  if  moved  by  a  common  impulse,  seemed  to  be  in 
motion.  We  do  but  speak  guardedly  when  we  say  thousands  left 
their  ordinary  employments  to  band  themselves  together  for  the  pre- 
tended purpose  of  aiding  the  patriots,  so  called — a  miserable  faction 
arrayed  in  open  hostility  to  the  constituted  authorities  of  Canada. 
Secret  societies  were  formed,  called  Hunter's  Lodges,  and  a  shibboleth 
prescribQd  whereby  the  initiate  might  be  better  known  and  recog- 
nized ;  the  arsenals  were  plundered  to  furnish  arms  and  munition ; 
and  men  bearing  the  title  of  Honorable  were  found  with  rifles  upon 
their  shoulders,  leading  the  masses  and  directing  their  energies.  The 
peace  of  the  nation  was  in  jeopardy,  and  to  prevent  the  avalanche  of 
banded  fanatics  from  precipitating  itself  into  the  province  of  Canada 
the  neutrality  act  was  passed,  and  not  passed  one  moment  too  soon. 
Mr.  Van  Buren  issued  his  proclamation,  setting  forth,  clearly  and 
forcibly,  the  illegality  and  bad  faith  of  all  such  combinations,  and 
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warning  citizens  of  their  errors.  But,  what  was  more  forcible,  the 
army  was  put  in  motion,  and  distinguished  officers  detailed  for  the 
service  of  persuading  our  own  citizens  to  mind  their  own  business, 
and  refrain  from  personal  interference  with  that  of  their  peaceable 
neighbors. 

A  slight  examination  of  the  neutrality  act  will  show  that  its 
general  features  were  new  and  peculiar ;  that  apparently  it  was 
drawn  in  haste,  and  its  true  construction  not  always  the  most  easy  ; 
it  was  temporary  in  its  duration,  being  limited  to  two  years ;  it  con- 
ferred new  and  extensive  powers  on  the  President ;  it  required  from 
its  agents  the  performance  of  duties  which  necessarily  brought  them 
into  collision  with  large  classes  of  exasperated  men,  and  interfered 
with  ordinary  business  before  that  law  considered  lawful.  The  Presi- 
dent was  authorized  to  employ  portions  of  the  army  and  navy ;  to 
require  the  services  of  attorneys,  marshals,  and  collectors,  and  such 
others  as  he  chose  to  appoint,  in  the  performance  of  acts  not  before 
pointed  out  in  the  ordinary  laws  of  the  country.  The  act  made  no 
provision  for  any  compensation  for  the  services  of  such  collectors, 
marshals,  &c. ;  it  made  no  distinct  provision  for  the  safe -keeping  of 
the  property  detained,  nor  for  its  final  disposition. 

This  specification  is  not  intended  as  a  criticism  upon  the  propriety 
of  the  act;  quite  the  reverse,  but  merely  to  show  that  the  exigency  of 
the  times  demanded  a  special  act,  with  new  and  unusual  powers,  and 
we  accord  to  Congress  great  credit  for  its  energy  and  decision,  in  an 
appropriate  and  practical  form. 

The  neutrality  act,  according  to  its  legal  effect,  was  a  high  com- 
mission from  the  people  to  its  President,  for  a  great  national  purpose. 
It  conferred  upon  him  plenary  power  to  effect  the  object.  Each  and 
every  one  of  the  officers  or  persons  detailed  for  service,  whether  by  the 
President  directly  or  by  him  indirectly,  through  others,  became,  .and 
were  in  law,  the  agents  of  the  government  for  the  performance  of  the 
duty  thus  required  of  them,  in  the  same  manner  and  to  the  same  ex- 
tent that  the  President  was.  The  President  was  the  principal  and 
all  others  his  deputies. 

The  case,  then,  when  reduced  to  its  last  analysis,  is  simply  this  : 
the  government  requires  the  collector  to  perform  a  specific  outy,  and 
lie  performs  it.  We  insist  that  a  contract  of  indemnity  against  the 
consequences  of  the  act  is  the  natural  and  legal  result. 

This  would  be  the  result  in  a  like  case  between  individuals,  provided 
the  service  was  lawful,  much  more  so  when  the  principal  party  is  the 
government,  and  the  act  not  only  lawful  but  national,  to  preserve  the 
P^  of  the  country.  A  prominent  individual  who  should  command 
nis  servant  to  perform  an  act,  apparently  legal — as  to  remove  an 
obstruction  from  a  highway — and  should  refuse  to  indemnify  the 
servant  from  the  consequences  of  a  suit  against  him  for  doing  the  act, 
would  not  gain  a  very  enviable  reputation.  We  do  not  feel  at  liberty 
to  pursue  the  subject,  for  bv  so  aoing  an  inference  may  be  drawn, 
which  we  do  not  feel,  that  the  government  may  hesitate  in  granting 
the  indemnity.  We  take  pleasure  in  asserting  a  positive  conviction 
that  it  will  be  the  pleasure  of  the  government  to  indemnify  all  their 
Hients  in  the  right  performance  of  their  several  duties. 
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There  is  not  only  an  apparent  justice  and  propriety  in  snch  a  coarse, 
bat  there  is  a  strong  ground  of  political  expediency  for  it.  Faithfal- 
ness  is  a  noble  plant,  bat  an  occasional  genial  watering  may  gire  it  a 
more  perfect  growth  and  riper  fruits,  and  unfortunately  is  not  so  com- 
mon as  to  render  protection  unnecessary.  There  are  times  when 
patriotic  men,  faithful  officers,  have  occasion  for  energy,  decision  and 
courage  in  the  discharge  of  a  difficult  duty.  It  was  most  emphatically 
so  in  the  commotions  on  the  frontier  in  1838.  If  the  events  of  that 
day  should  ever  be  graphically  written,  they  will  disclose  the  fact  that 
the  firmness  of  Generals  Scott  and  Wool  was  severely  taxed.  We 
know  that  General  Wool  was  more  than  once  surrounded  by  infuri- 
ated men,  who  considered  him  an  obstacle  in  the  way  of  their  plans, 
and  that  by  Iris  firmness  and  decision  they  were  overawed.  We  know 
that  the  public  prints  echoed  the  ebullitions  of  rage,  finding  vent  in 
the  declaration  that  men  who  would  not  submit  to  their  plans  toere 
the  enemies  of  the  country,  fit  only  for  the  gibbet  j  and  should  be  confined 
there  until  the  ravens  picked  the  flesh  from  their  bones.  It  is  a  pleasure 
to  turn  from  such  dismal  pictures  to  the  decision  of  Chief  Justice  Red- 
field,  in  the  case  of  Stoughton  t;^.  Mott,  and  learn  the  faithfulness  of 
the  petitioner  in  the  duties  assigned  him. 

If  there  is  a  nveak  spot  in  our  government,  it  arises  from  the  impul- 
sive character  of  our  citizens.  The  best  qualities,  when  perverted, 
become  positive  evils.  The  feelings  of  genuine  patriotism  may  be  so 
excited  by  the  false  glare  of  a  fancied  philanthropy,  that  the  subjects 
of  it,  at  times,  may  become  the  most  practical  enemies  of  order  and 
law.  It  was  eminently  so  in  1838.  Whether  the  same  exists  now, 
it  is  not  our  business  to  inquire.  But  this  we  do  say,  that  when  it 
becomes  necessary  to  enact  new  laws,  to  provide  new  remedies,  and 
require  difficult  services,  it  would  be  unjust,  as  well  as  impolitic,  for 
a  powerful  and  wealthy  republic  to  leave  their  agents,  after  perform- 
ing faithfully  the  services  demanded  of  them,  to  bear  the  expenses  of 
litigation  consequent  upon  their  performance  of  duty,  and  refuse  in- 
demnity for  their  time,  labor  and  expenditures.  The  thing  is  morally 
impossible.  We  feel  assured  it  will  be  the  pleasure  of  the  govern- 
ment to  award  full  indemnity  to  its  faithful  officers. 

The  petitioner  begs  leave  to  refer  the  court  to  the  opinion  of  the 
circuit  court,  in  the  case  of  Stoughton  vs.  Dimick ;  and,  as  the  opinion 
may  not  be  found  in  any  printed  volume,  he  subjoins  a  copy,  kindly 
furnished  by  the  learned  district  judge,  the  late  honorable  Samuel 
Prentiss. 


CIRCUIT  COURT  OF  UNITED  STATES,    DISTRICT  OF  VERMONT.  OCTOUER 

TERM,  1855. 

DeClancy  STOuaHTON  VS.  Justin  Dimick. 

In  this  case  a  verdict  was  returned  for  the  plaintiff,  with  damages 
assessed  on  the  issue  joined  upon  the  plea  of  not  guilty  ;  and  for  the 
defendant,  upon  the  issue  growing  out  of  the  statute  of  limitations. 
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The  verdict  was  taken,  subject  to  the  opinion  of  the  court  on  the  law 
arising  upon  the  facts  ibnnd,  and  to  standi  be  altered  or  amended, 
and  judgment  rendered  thereon,  or  set  aside,  and  a  new  trial  granted, 
according  as  that  opinion  might  be.  The  facts  and  questions  in  the 
case  will  fully  appear  from  the  opinion  delivered  by  the  court. 

0.  Stevens,  for  plaintiff. 

L.  B.  Peck,  district  attorney,  for  defendant. 

Prentiss,  justice. — This  is  an  action  of  trover  to  recover  the  value  of 
a  vessel  taken  and  detained  by  defendant,  while  acting  in  the  capacity 
of  a  military  officer,  under  the  act  of  Congress,  March  10,  1838,  com- 
monly called  the  Neutrality  Act. 

Two  questions  arise  in  the  case : 

1.  Whether  the  defendant  had  authority  to  take  and  detain  the 
vessel. 

•  2.  Whether  the  action  is  barred  by  the  statute  of  limitations. 
Admitting  that  no  officer  but  such  as  is  named  in  the  first  section 
of  the  act,  collector,  naval  officer,  surveyor,  inspector  of  customs, 
marshal,  deputy  marshal,  or  other  officer,  specially  appointed  by  the 
President  for  that  purpose^  could  make  a  seizure,  properly  speaking, 
under  the  act ;  or,  in  other  words,  could  take  property  for  the  purpose 
of  holding  and  proceeding  with  it  in  the  manner  prescribed  by  the 
act — the  question  still  remains,  whether  the  defendant,  by  taking  the 
vessel  in  question  into  his  possession,  under  the  circumstances,  in  the 
manner,  and  for  the  purpose  he  did,  assumed  an  unauthorized  power, 
and  is  consequently  liable  to  the  plaintiff  for  it. 

By  the  eighth  section  of  the  act  it  was  made  lawful  for  the  Presi- 
dent, or  such  person  as  he  might  empower  for  that  purpose,  to  employ 
each  part  of  the  land  or  naval  force  of  the  United  Btates,  or  the  mili- 
tia, as  should  be  necessary  to  prevent  the  violation,  and  to  enforce  the 
dae  execution  of  the  act.  Under  instructions  from  the  President,  and 
pursuant  to  the  powers  thus  given  him,  a  military  force,  by  orders 
issued  by  the  Secretary  of  War,  was  placed  at  different  points  upon 
the  northern  frontier — at  Niagara,  at  Sackett's  Harbor,  and  at  Platts- 
burg,  upon  Lake  Champlain.  The  defendant  was  a  captain  in  the 
army,  stationed  at  the  latter  place,  and  was  ordered  by  the  command- 
ing general  of  the  station  to  take  post  with  his  company  at  Bouse's 
Point,  on  the  lake  near  the  frontier  line,  for  the  purposes  mentioned 
in  the  act  just  referred  to,  with  instructions  faithfully  to  execute  these 
purposes.  Under  the  orders  thus  given  him,  and  while  stationed  at 
the  post  so  assigned  him,  the  defendant,  at  Champlain,  a  post  a  short 
distance  this  side  of  the  line,  took  possession  of  the  vesfeel.  The  ves- 
sel was  fastened  to  the  dock,  but  was  wrecked  and  destroyed  the  night 
of  the  same  day,  by  a  storm,  so  that  it  could  no  longer  be  a  subject  of 
detention,  or  redelivery,  or  of  any  proceeding  under  the  act. 

Though  the  destination  of  the  vessel  was  only  to  Champlain,  and  it 
was  not  intended  to  pass  the  line,  it  had  arms  and  munitions  of  war 
on  board,  which  were  intended  to  be  taken  across  the  line,  though  by 
another  conveyance,  to  and  for  the  use  of  the  insurgents  in  Canada, 
then  in  arms,  near  the  line.  If  the  vessel  itself,  as  the  plaintiff  would 
maintain,  was  not  liable  to  seizure,  not  being,  in  fact,  abcut  to  pass  the 
frontier,  the  arms  and  munitions  of  war  aboard  of  it,  among  which 
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were  eight  loads  of  fixed  ammunition ,  clearly  were  so  liable,  and  these 
could  not  be  seized  and  secured  without  or  otherwise  than  by  arresting 
and  taking  possession  of  the  vessel.  And  even  supposing  the  military 
force,  so  far  as  concerns  the  seizure  of  property,  was  intended  to  act 
in  aid  of  the  civil  authority,  or  rather  of  the  civil  officers  mentioned 
in  the  first  section  of  the  act,  and  the  commander  of  such  force  had 
not  the  power  of  seizure  those  officers  had,  he  might  at  least,  when 
necessary,  take  property  as  a  precautionary  measure  to  prevent  an  in- 
tended violation  of  the  act,  and  detain  the  property  until  an  officer 
having  the  power  to  seize  and  hold  it  for  the  purpose  of  proceeding 
with  it  in  the  manner  directed  might  be  procured  and  act  in  the  mat- 
ter. Without  such  power,  how  could  the  military  force  fully  perform 
the  duty  assigned  it  or  be  effectually  employed  '^  to  prevent  the  viola- 
tion and  to  enforce  the  due  execution  of  the  act." 

In  this  view,  which  is  perhaps  more  limited  and  restricted  than 
might  be  consistently  taken,  the  defendant  did  not  exceed  the  author- 
ity given  him  by  the  act,  and  as  it  does  not  appear  that  the  loss  of  the 
vessel  was  the  consequence  of  the  want  of  ordinary  care  on  his  part,  he 
cannot  be  liable  for  it. 

(The  second  point,  in  relation  to  the  statute  of  limitations,  is  omit- 
ted.) 

Such  being  our  opinion  upon  the  several  questions  involved  in  the 
case,  the  defendant  is  entitled  to  judgment ;  and  judgment  must  be 
entered  up  for  him  on  the  verdict  accordingly. 

The  petitioner  also  asks  leave  to  annex  the  following  copy  of  a  me* 
morial  by  him  forwarded  immediately  after  the  commencement  of  the 
suit  against  him^  in  connexion  with  the  fact  that  the  attorneys  of  the 
government  attended  and  directed  as  to  the  suit. 

To  (he  Hon.  Levi  Woodbury  ^  Secretary  of  the  Treasury  : 

The  memorial  of  Danford  Mott,  of  Alburg,  in  the  fc3tate  of  Vermont, 
shows :  That  for  ten  or  more  years  last  past,  he  has  been  a  depuly 
collector  of  customs  for  the  district  of  Vermont,  and  still  is  a  deputy 
under  Colonel  A.  W.  Hyde,  collector  for  said  district  of  Vermont. 
That  on  the  7th  of  November,  1838,  the  memorialist  was  at  Cham- 
plain,  in  the  district  of  New  York,  and  aided  one  of  the  officers  of  the 
customs  there  in  the  examination  of  a  vessel  loaded  with  munitions  of 
war,  which  was  subsequently  seized ;  and  as  your  memorialist  has 
been  involved  in  law  suits  growing  out  of  the  transaction,  one  of  which 
is  still  pending  in  Grand  Isle  county  court,  he  thinks  it  right  and 
proper  that  the  whole  circumstances  of  the  case  should  be  laid  before 
your  department,  for  the  information  of  the  head  of  the  department, 
and  for  such  further  use  as  circumstances  may  hereafter  render  it  pro- 
per and  just  to  make  of  them  for  the  relief  of  your  memorialist  in  the 
premises. 

On  the  7th  of  November,  1838,  an  engagement  took  place  between 
what  are  familiarlv  called  the  patriots  and  a  portion  of  the  Canadian 
military  force,  within  a  few  rods  of  the  boundary  line  between  the 
United  States  and  Canada,  about  two  miles  from  the  collector's  office^, 
in  the  town  of  Champlain,  on  the  west  side  of  the  lake. 
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While  the  guns  were  yet  firings  this  memorialiBt  accompanied 
Captain  Dimick,  of  the  United  States  army,  who  was  then  in  com- 
mand of  the  troops  at  Champlain,  and  on  nearing  the  line  we  met 
straggling  parties  fleeing  from  the  place  of  the  engagement  into  the 
Unit^  States,  and  took  from  them  their  arms,  and  searched  the  woods 
in  that  neighborhood  and  collected  more  arms,  &c.,  that  they  had 
abandoned.  On  oar  return  to  the  wharf  we  found  the  sloop  Gianeral 
McComb  had  just  come  to  within  a  few  rods  of  the  wharf,  and  as  we 
could  easily  distinguish  boxes  and  kegs  on  board  having  the  appear- 
ance of  ammunition,  this  memorialist,  at  the  request  of  Captain  bim- 
ick,  went,  in  company  with  Thomas  Crook,  who  was  then  a  deputy 
under  Colonel  McNiel,  the  collector  of  that  district,  to  make  examina- 
tion. Your  memorialist  accordingly  accompanied  Mr.  Crook  and  six 
soldiers,  furnished  by  Captain  Dimick  ;  and  as  there  was  no  boat  save 
the  one  in  the  employment  of  your  memorialist,  he  took  his  boat  and 
men  and  carried  Mr.  Crook  and  the  soldiers  on  board.  Before  we 
reached  the  sloop,  all  the  men  who  had  the  charge  of  her  took  to  their 
small  boat  and  abandoned  the  sloop.  When  we  got  on  board,  we 
found  that  the  load  on  board  consisted  of  powder,  balls,  cartridges, 
&c.,  whereupon  we  returned  and  made  report  of  the  facts  to  Captain 
Dimick.  Captain  Dimick  desired  your  memorialist  to  return  and 
seize  the  sloop  and  cargo ;  but  as  Mr.  Crook  was  present,  your  me- 
morialist answered  that  he  thought  the  execution  of  the  order  more 
appropriately  belonged  to  him,  and  thereupon  Captain  Dimick  re- 
quested Mr.  Crook  to  go  on  board  and  maxe  the  seizure :  and  Mr. 
Crook  went  on  board  and  seized  the  sloop  and  cargo  and  brought 
tbem  to  the  wharf.  On  examination,  it  was  found  that  the  cargo 
consisted  of  6  kegs  of  powder,  3  bags  of  musket  balls,  5  kegs  of  car- 
tridges, 4  kegs  of  six-pound  shot,  16  boxes  of  six-pound  shot,  two 
swords,  and  two  pistols. 

The  ammunition,  <&c.,  was  put  in  charge  of  the  officers  of  the  cus- 
toms for  the  New  York  district,  and  the  proceedings  had  thereon  will 
appear  by  the  affidavit  of  Mr.  Crook  and  the  requisition  of  Colonel 
McNeil,  copies  of  which  are  appended  to  this  memorial.  This  me- 
morialist had  no  further  agency  than  as  above  stated,  and  never  had 
any  charge  or  custody  of  the  sloop  or  munitions.  A  suit  was  im- 
mediately commenced  against  this  memorialist  by  DeClancy  Stough- 
ton,  claiming  to  be  the  owner  of  the  sloop^  declaring  in  trespass  ixk 
two  counts :  in  the  first,  for  the  seizure  of  the  sloop ;  and  in  thei 
second,  for  the  munitions ;  but  this  second  count  has  been  withdrawn  • 
The  cause  came  on  for  trial  before  the  Grand  Isle  county  court,  in 
September  last,  but  the  jury,  after  being  out  all  ni^ht,  could  not 
apee  and  were  discharged.  The  cause  came  on  again  for  trial  in 
March  last^  when  a  verdict  was  returned  for  the  sloop,  as  estimated 
by  the^  witnesses,  and  the  cost.  Your  memorialist  entered  a  review^ 
by  which  the  suit  will  be  again  in  order  for  trial  in  September  next. 

It  appeared  on  the  trial  that  the  vessel  was  loaded  a  lew  miles  from 
the  lines,  and  there  was  no  secret  as  to  the  destination  of  the  arms— 
that  they  were  intended  for  the  patriots ;  but  the  witnesses  swore 
that  the  sloop  was  not  to  pass  the  lines,  but  land  the  ammunition  at 
some  convenient  place  near  the  line.  It  appeared  on  the  other  side 
Rep.  C.  C.  253 i 


50  DANFORD  MOTT. 

that  the  sloop  was  standing  directly  hefore  the  wind  for  the  line,  and 
came  to  on  a  signal  being  made  from  the  shore,  and  cast  anchor  near 
the  wharf,  distant  less  than  two  miles  from  the  line. 

If  a  recovery  is  had  against  your  memorialist,  it  must  be  on  one  of 
two  grounds : 

1.  That  the  sloop  is  not  liable  to  seizure,  unless  there  was  an  in- 
tention to  take  it  across  the  line. 

2.  That  though  the  arms  and  ammunition  were  to  be  taken  across 
the  line,  the  sloop  is  not  liable,  unless  to  be  used  in  transporting 
them  across  the  line. 

It  was  proved  by  the  testimony  of  Crook  and  the  deposition  of  Cap- 
tain Dimick  that  the  seizure  was  in  fact  made  by  Crook,  and  not  by 
your  memorialist;  but  your  memorialist  labors  under  all  possible 
disadvantages  from  the  feeling  that  continues  to  prevail  on  the  line 
in  favor  of  the  patriots,  and  the  utter  impossibility  of  a  fair  trial  in 
any  case  where  the  patriot  feeling  is  brought  to  bear.  If  this  preju- 
dice shall  lead  the  jury  to  say  that  your  memorialist  was  concerned 
in  the  seizure,  on  the  ground  that  he  went  on  board  with  Crook  to 
make  the  examination,  it  will  then  rest  on  the  inquiry^  whether  the 
defendant  can  be  justified  by  the  act  of  March  10,  1838.  Without 
stopping  to  inquire  as  to  the  judicial  meaning  of  the  words  in  the 
second  section,  justifying  the  seizure  of  the  vessel,  arms,  &c.,  ciboitt 
to  pass  the  frontier,  it  will  be  sufficient  to  say  that  the  circumstances 
in  favor  of  the  seizure  are  as  strong  as  any  case  can  possibly  be, 
unless  the  vessel  is  found  in  the  act  of  crossing  the  line.  It  was 
known,  when  the  vessel  was  loaded^  that  an  engagement  was  ex- 
pected, and  the  leaders  of  the  patriots  sent  expresses  for  the  arms, 
ammunition,  &c. ;  the  sloop  proceeded  directly  towards  the  line  and 
rounded  to  at  a  short  distance  from  it  on  raising  a  signal  from  the 
shore.  Under  such  circumstances,  the  identical  case,  intended  to  be 
provided  for  by  the  act,  had  occurred,  and  the  duty  to  seize  was  im- 
perative ;  and  if  in  the  end  the  act  will  not  protect,  it  must  arise  from 
the  peculiar  phraseology  of  the  act. 

Your  memorialist  will  continue  to  defend  the  suit,  and  spare 
no  pains  to  make  the  defence  available  ;  but  if,  in  the  end,  he  shall 
be  beaten,  he  cannot  but  think  that  he  will  have  a  fair  claim  for  relief, 
and  that  Congress  will  award  it  to  him.  In  the  mean  time,  your  me- 
morialist thinks  it  right  that  the  proper  department  should  be  advised 
of  all  the  circumstances,  so  that  if  any  suggestions  or  directions  may 
be  thought  necessary  they  may  be  given  ;  and  your  memorialist;  will 
be  most  happy  to  be  availed  of  them,  and  follow  them. 

Your  memorialist  ought  also  to  state  that  a  suit  has  been  brought 
against  him  by  H.  J.  Thomas,  the  editor  of  the  "  North  American," 
for  one  of  the  swords,  and  a  recovery  had  for  thirty-four  dollars 
sixty^five  cents  damages  and  cost,  which  he  has  paid ;  and  that,  in 
the  defence  of  the  suit,  your  memorialist  has  incurred  great  expense, 
which  is  not  less  than  sixty  dollars  more.  The  suit  was  brought 
before  a  justice,  and  his  decision  was  conclusive,  as  the  suit  was  not 
open  to  re-examination  or  review. 

DANFORD  MOTT. 

Burlington,  Vermont,  Jidy  15,  1840. 
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It  may  not  be  improper  to  add  that,  agreeably  to  the  request  in  the 
foregoing  memorial,  at  the  fiucceeding  term  of  the  court  Hon.  Daniel 
Kellogg,  district  attorney^  attended,  and  by  his  advice  a  motion  was 
filed  to  dismiss  the  suit  for  want  of  jurisdiction,  and  the  court  dis* 
missed  the  suit,  the  result  of  which  is  stated  in  the  petition. 

"A  public  officer  invested  with  certain  discretionary  powers  never 
has  been,  and  never  should  be,  made  answerable  for  any  injury  whent 
acting  within  the  scope  of  his  authority,  and  not  influenced  by  malice, 
corruption,  or  cruelty." — (Opinion  of  Justice  Woodbury,  Wilkes  w. 
Dinsman,  7  Howard,  S.  C.  Reports,  page  129.^ 

^^  Hence,  while  an  officer  acts  within  the  limits  of  this  discretion, 
the  same  law  which  gives  to  him  will  protect  him  in  the  exercise  of 
it."— (lb.,  page  130.) 

'^  In  very  few  instances  is  an  officer  answerable  for  what  he  does 
to  the  best  of  his  judgment  in  cases  where  he  is  compelled  to  act." — 
(lb.,  page  130 ;  also  see  12  Howard,  page  390.) 

See  n.  S.  Statutes  at  Large,  volume  6,  pages  615, 438,  373,  expenses 
in  defending  suit. 

See  special  act,  Charles  Bichmond,  compensation  for  services  as 
assistant  marshal  during  Canadian  disturbances  in  1839,  30th  Con- 
gress, 1st  session,  August  14, 1848. 

Agency, 

^'  So  an  agent  may  recover  of  his  principal  damages  sustained  in  de* 
fending  a  suit  in  the  principal's  behalf,  if  the  agent  was  acting  withia 
the  scope  of  his  authority^  and  that  loss  arose  from  the  fact  of  agency^ 
and  without  any  fault  or  laches  on  the  agent's  part." — (Story  on 
Agency,  page  417,  sec.  339.) 

*'  The  law  will  imply  a  promise  on  the  part  of  the  principal  to  iD- 
demnify  him." — (lb.,  page 418.) 

^'  Not  only  may  the  advances  and  disbursements  of  an  agent,  made 
out  of  his  own  funds,  be  clained  from  the  principal,  when  they  prop* 
erly  flow  from  his  agency,  but  he  will  also  be  entitled  to  interest  upon 
such  advances  and  disbursements." — (Story  on  Agency,  page  416^ 
sec.  338.) 

^'  A  ratification  once  deliberately  made,  with  a  full  knowledge  of 
all  the  material  circumstances,  cannot  be  recalled." — (lb.,  page  286^ 
sec.  242.) 

C.  K.  AVERILL, 
Attorney  for  Claimant. 
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IN  THE  COURT  OF  CLAIMS. 
No.  1620. 

Danford  Mott  v8,  Thb  United  States. 
soucrroR's  brief. 

The  petitioner  was  sued  for  the  part  he  had  taken  in  the  seizure  of 
a  certain  sloop  about  to  pass  the  frontier  with  arms  in  violation  of  the 
act  of  March  10,  1838. 

He  applied  to  the  department,  and  the  successive  district  attorneys 
were  instructed  to,  and  did,  appear  and  defend  the  suit. 

The  petitioner,  however,  employed  additional  counsel,  and  incurred 
Bundry  expenses  in  preparations  for  his  defence. 

The  points  made  for  the  United  States  are : 

1.  The  government  having  assumed  the  defence  of  the  suit,  no 
request  to  the  petitioner  to  defend  can  be  implied.  There  was  no 
express  request.  In  the  absence  of  any  such  request,  the  petitioner 
oannot  recover  costs. — (Spurrier  t;^.  Eldeton,  5  Esp.,  1.) 

2.  At  the  utmost  the  petitioner  could  only  recover  his  taxed  costs, 
and  the  claim  is  for  expenses  beyond  and  not  including  such  costs. 

3.  The  ground  of  action  against  the  petitioner  was,  in  fact,  not 
for  acts  done  as  an  agent  of  the  United  States,  but  for  acts  done  after 
his  authority  as  such  agent  had  been  exercised  and  exhausted. — (See 
Stoughton  V8.  Mott,  25  Vermont  Rep.,  668.)  The  damage  to  the  pe- 
titioner cannot,  therefore,  be  said  to  arise  from  his  agency,  and  for 
none  other  can  he  claim  indemnity. — (Darcy  vs.  Lyle,  5  Binney,  449, 
and  remarks  thereon  in  Livermore  on  Agency,  chap,  ix,  sec.  2  ;  Story 
on  Agency,  sec.  341.) 

4.  The  government  is  not  bound  to  indemnify  its  officers  or  agents 
against  groundless  suits  for  acts  done  in  the  regular  discharge  of  their 
duties. — (See  grounds  of  indemnity  in  Betts  t;9.  Gibbins,  2  Ad.  &  El., 
67  ;  Frixione  ve.  Tagliaferro,  34  Eng.  L.  &'  E.  Bep.,  27 ;  Adamson 
M.  Jarvis,  4  Bing.,  66;  also,  6  Shiepley,  [18  Maine,]  79;  26  Alabama, 
633.) 

DAN'L  RATOLIFFE, 

Assistant  Soludtar. 


IN  THE  COURT  OF  CLAIMS. 

JprU  2, 1860. 
Danford  Mott  vs.  Thb  United  Statbb. 

Hughes,  J.,  delivered  the  opinion  of  the  court. 

The  claimant  was  the  depnty  collector  of  customs  for  the  district  of 
Vermont  on  the  7th  day  or  November,  1838,  when  the  transaction  on 
which  his  claim  is  founded  took  place,  and  for  some  time  before  and 
since  held  that  o£Sce  and  discharged  its  duties.     The  civil  commotions 


DANFORD  HOTT.  53 

then  existing  in  Canada,  commonly  called  the  '^Patriot  war/'  had 
arrayed  a  portion  of  the  people  of  that  province  in  arms  against  their 
government,  and  the  citizens  of  the  United  States  along  the  horder 
sympathized  with  the  insurgents  and  furnished  them  aid  in  men  and 
munitions  of  war.  Congress,  hy  the  act  of  March  10, 1838,  prohibited 
the  interference  of  the  people  of  the  United  States  in  the  civil  war  in 
Canada,  and  both  the  rresident  and  the  governor  of  Vermont  issued 
their  proclamations,  respectively,  enjoining  upon  the  citizens  of  the 
United  States  obedience  to  the  law. 

A  vessel  called  the  Oenerdl  McChmby  belonging  to  DeClancy  SUyagh' 
^,  and  laden  with  arms  for  the  rebels  in  Canada,  was  seized  at  House's 
Point,  on  Lake  Champlain,  by  the  officers  of  the  United  States  army 
stationed  at  that  point,  and  the  arms  taken  out  of  the  vessel.  The 
vessel  itself  was  moored  near  the  landing,  in  charge  of  the  government 
troops,  and  during  the  night  a  violent  gale  of  wind  cast  it  ashore  and 
▼recked  it.  The  claimant  in  this  case,  in  his  capacity  of  deputy 
collector  of  Vermont,  at  the  request  of  the  officers  of  the  army,  and 
in  parsuance  of  his  official  duty,  had,  to  some  extent,  participated  in 
the  seizure  of  the  vessel.  For  this,  Stoughtony  the  owner  of  the  vessel, 
sued  him  in  the  State  court  of  Vermont,  and  a  long  and  bitterly  con* 
tested  lawsuit  ensued.  The  suit  began  in  1839  and  ended  in  1856. 
It  was  taken  to  the  supreme  court  of  the  State  four  times,  and  there 
were  several  trials  by  jury  in  the  inferior  court.  The  several  decisions 
of  the  supreme  court  in  the  cause  are  reported  in  the  13th,  16th,  and 
25th  volumes  Vermont  Reports.  The  popular  feeling  was  much  in- 
flamed against  the  claimant,  and  a  law  in  aid  of  the  prosecution  wag 
enacted  by  the  legislature  of  Vermont.  The  suit,  however,  finally 
resulted  in  a  judgment  in  favor  of  the  defendant,  who  is  the  claimant 
in  this  case.  In  defending  this  suit  for  seventeen  years,  in  the  inferior 
and  superior  courts  of  the  State  of  Vermont,  the  claimant  employed 
two  lawyers,  Messrs.  Charles  Adams  and  H.  B.  Beardsley.  Upon 
their  application,  the  district  attorneys  of  the  United  States,  in  office 
daring  the  pendency  of  the  litigation,  by  direction  of  the  proper  de* 
partment,  rendered  their  professional  assistance.  The  government 
also,  upon  the  application  of  the  claimant,  ordered  certain  army 
officers,  cognizant  of  the  facts  attending  the  seizure  of  the  vessel,  to 
attend  the  trial  and  give  evidence.  Upon  the  termination  of  the  suit^ 
MoUy  the  claimant,  by  his  petition  in  this  case,  made  a  claim  upon  the 
government  for  indemnity  for  his  expenses  and  time  in  defending  the 
«nit  brought  against  him  for  the  discharge  of  his  official  duty  as  an 
officer  of  the  government,  in  enforcing  the  act  of  Congress,  and  aiding 
in  the  seizure  and  detention  of  the  Oeneral  McComby  while  employed  in 
transporting  arms  to  the  insurgents  in  Canada.  He  claims  the  amount 
of  costs  taxed  in  his  favor,  and  for  which  he  recovered  judgment  in  the 
State  court,  but  which  he  has  been  unable  to  collect,  by  reason  of  the 
insolvency  of  the  plaintiff  in  the  action.  He  claims,  also,  the  amount 
of  fees  paid  his  counsel,  and  compensation  for  his  time  and  expenses 
in  giving  his  personal  attention  to  the  suit  and  procuring  testimony, 
A  bill  of  particulars  of  these  several  matters  is  in  the  record,  amount- 
ing in  the  aggregate  to  $2,829  92,  which  is  the  extent  of  the  claimant's 
demand.    Of  this  sum,  $1,505  28  is  for  counsel  fees  paid  and  assumed 
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to  Messrs.  Adams,  Beardsley,  and  Brown,  of  whose  respective  accounts 
particular  statements  are  given  in  the  record,  and  proved  hy  the  evi- 
dence of  the  two  former.  The  remaining  $1,324  64  is  for  costs  recov- 
ered in  the  State  court,  expenditures  and  personal  services,  in  and  ahout 
Ids  defence,  as  set  out  in  the  bill  of  particulars. 

On  the  part  of  the  United  States,  it  is  insisted — 1st.  That  the  gov- 
ernment having,  hj  directing  the  district  attorneys  to  aid  in  the  defence 
of  the  suit  against  Mott,  assumed  the  management  of  it,  no  further 
charge  for  counsel  fees  ought  to  be  allowed.  2d.  That  the  utmost  the 
claimant  is  entitled  to  recover  is  the  amount  of  his  costs  taxed  in  the 
State  court.  3d.  That  the  suit  against  Mott  was  for  acts  done  after 
his  authority  as  the  agent  of  the  government  had  ceased,  and  not  for 
#cts  done  within  the  sphere  of  his  duty.  4th.  That  the  government 
is  not  liable  to  indemnify  its  officers. 

The  first  question  to  be  disposed  of  is,  whether  the  United  States  are 
at  all  liable  to  indemnify  officers  for  expenditures  incurred  in  the  de- 
fence of  suits  brought  against  them  for  acts  done  in  the  discharge  of 
their  official  duties?  As  an  original  proposition,  we  are  much  inclined 
to  doubt  the  liability  of  the  government  in  cases  of  this  kind  upon 
Dtrict  principles  of  law.  But  the  action  of  the  government,  under  the 
advice  of  the  Attorney  General,  seems  in  favor  of  such  liability. 
.  In  some  instances,  the  government  has  authorized  the  employment 
of  counsel  in  advance;  in  others,  it  has  indemnified  its  officers  after  liti- 

fation  was  ended. — (Opinions  of  Attorneys  Qen.,  vol.  6,  page  220; 
little  et  al.  vs.  Barreme  et  al.,  2d  Cranch,  170.)  Congress  has  also 
recognized  the  justice  of  the  principle  in  question  by  the  act  of  August 
31,  1852,  ch.  108,  sec.  11,  which  provides  ^Hhat  where  the  minis- 
terial officers  of  the  United  States  have  or  shall  incur  extraordinary 
expense  in  executing  the  laws  thereof,  the  payment  of  which  is  not 
specifically  provided  for,  the  President  of  the  United  States  is  au- 
thorized to  allow  the  payment  thereof,  under  the  special  taxation  of 
the  district  or  circuit  court  of  the  district  in  which  the  said  services 
have  been  or  shall  be  rendered,  to  be  paid  from  the  appropriation  for 
defraying  the  expenses  of  the  judiciary."  Attorney  General  Cashing 
says  that  this  statute  is  applicable  to  the  defence  of  lawsuits,  and  is 
understood  by  him  to  have  oeen  so  designed  by  Congress. — (Opinions, 
tdL  6,  p.  223.) 

In  one  case,  (Little  etal.  vs.  Barreme  et  al.,  cited  above,)  the  United 
States  assumed  and  paid  a  judgment,  with  interest  and  all  charges, 
^here,  by  the  judgment  of  the  court,  the  acts  of  the  officer  had  been 
lield  illegal ;  with  how  much  better  reason  may  they  be  held  liable  for 
indemnity,  where  a  State  supreme  court,  after  a  most  searching  in- 
quiry, has  solemnly  decided  that  the  conduct  of  their  officer  was  strictly 
in  the  execution  of  his  duty  P  But  it  is  denied  in  this  case,  by  the 
counsel  for  the  government,  that  Mott^  the  claimant,  was  acting  within 
the  sphere  of  his  duty  in  the  part  he  took  towards  the  capture  and 
Retention  of  the  (General  McOomb. 

If  the  United  States  can  make  such  an  objection,  after  their  adop- 
tion of  the  claimant's  suit,  by  sending  the  district  attorneys  to  defend 
it,  it  is  sufficiently  answered,  in  our  opinion^  by  the  judgment  of  the 
fDpreme  court  of  Vermont,  given,  we  may  remark,  upon  tne  very  same 
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efidence  now  before  qs — (the  bill  of  exceptions.)    Chief  Justice  Bed- 
field  observes  npon  this  point  as  follows  : 

'^  So  that,  in  every  view  of  the  defendant's  conduct,  on  the  evidence 
detailed  in  the  exceptions,  it  seems  impossible  to  implicate  the  defen- 
dant beyond  his  mere  agency  in  seizing  and  unloading  the  arms  and 
munitions  of  war,  which  were  expressly  forfeited  by  the  act  of  Con- 
gress, and  which,  of  course,  under  the  circumstances,  it  was  made  the 
imperious  duty  of  the  defendant  to  seize  and  detain,  and  which,  to 
have  evaded  at  the  time,  would  have  been  justly  regarded  not  only  a 
dereliction  of  duty,  at  all  times  disgraceful,  but,  in  that  particular 
emergency,  a  cowardly  and  dastardly  instance  of  treachery  and  self- 
seekiog  at  the  expense  of  his  official  oath  and  obligation,  which  all  fair- 
minded  men  would  not  fail  to  regard  as  far  more  disastrous  than  any 
pecuniary  loss  or  embarrassment  which  could  possibly  fall  upon  him, 
and  more  to  be  deprecated  by  an  honorable  mind  than  even,  the  loss  of 
life  in  the  reasonable  and  prudent  defence  of  one's  country  or  its  laws. 
And,  lastly,  these  very  munitions  of  war,  which,  in  the  first  instance, 
were  included  in  this  suit,  are  now  abandoned  by  the  plaintiff  himself 
M  a  hopeless  pursuit ;  thus  virtually  confessing  that  all  which  the  de- 
fendant is  shown  to  have  done  was  done  with  propriety,  as  a  matter 
of  duty  and  necessity/' 

From  the  evidence  in  the  case,  we  are  fully  satisfied  that  Mott  was 
sued  for  acts  done  in  the  faithful  discharge  of  his  duty  as  an  officer, 
and  he  appears  to  have  been  successfully  defended  in  the  State  court 
npon  that  ground. 

In  a  recent  instance  the  Attorney  General  of  the  United  States  held 
United  States  liable  in  such  a  case  ;  and  it  was  acted  on  by  the 
government^  as  appears  from  the  copy  of  the  Attorney  General's  opin- 
ion and  letter  of  the  Fourth  Auditor,  given  below : 

Attorney  General's  Office. 

July,  14,  1857. 

Sib  :  Captain  Wilkes,  while  in  command  of  the  Exploring  Expedi- 
tion, caused  one  of  his  men  to  be  punished  for  disobedience  of  orders. 
After  his  return  the  man  brought  an  action  of  trespass  against  Captain 
Wilkes,  which,  after  several  trials,  was  abandoned  by  the  plaintiff. 

I  consider  the  decision  of  the  Supreme  Court,  and  the  final  termina- 
tion of  the  cause,  under  an  opinion  given  by  that  tribunal,  as  estab- 
liahing  fully  that  the  orders  disobeyea  by  the  plaintiff  were  the  lawful 
orders  of  his  superior  officer,  and  that  the  punishment  for  such  diso- 
bedience was  inflicted  by  Captain  Wilkes  in  the  discharge  of  his  proper 
duty. 

Captain  Wilkes  suffered  seriously  by  this  litigation  ;  for,  though  it 
^as  finally  determined  in  his  favor,  his  defence  put  him  to  a  heavy 
expense,  besides  the  trouble  and  vexation  of  it.  Qe  now  demands  that 
the  government  will  reimburse  those  expenses  ;  and  you  ask  whether, 
in  my  opinion,  his  claim  is  valid.    . 

When  an  officer  of  the  United  States  is  sued  for  doing  what  he  was 
required  to  do  by  law,  or  by  the  special  orders  of  the  government,  he 
OQght  to  be  defended  by  the  government.  This  is  required  by  the  plain 
principles  of  justice,  as  well  as  by  sound  policy.    No  man  of  common 
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prudence  would  enter  the  public  service  if  he  knew  that  the  perform- 
ance of  his  duty  would  render  him  liable  to  be  plagued  to  death  with 
lawsuits,  which  he  must  carry  on  at  his  own  expense.  For  this  reason 
it  has  been  the  uniform  practice  of  the  federal  government,  ever  since 
its  foundation,  to  take  upon  itself  the  defence  of  its  ofScers  who  are 
sued  or  prosecuted  for  executing  its  laws. 

In  Little  V8,  Barems,  2  Cr.,  170,  the  government  took  no  part  in  the 
defence,  but  it  afterwards  assumed  the  judgment  and  paid  it,  with  in- 
terest and  all  charges. 

If  an  officer  sued  for  doing  his  duty  carries  on  his  own  defence,  with- 
out appealing  to  the  government  for  aid  during  the  pendency  of  the 
cause,  1  think  he  has  a  just  claim,  after  it  is  determined,  to  be  placed 
in  as  good  a  condition  as  he  would  have  been  if  the  government  had 
taken  the  defence  on  itself;  in  other  words,  to  be  repaid  the  sum  he 
is  out  of  pocket.  Of  course,  he  is  not  to  be  allowed  any  unreasonable 
or  extravagant  expenses. 

I  see  no  reason  why  Captain  Wilkes  should  not  have  what  he  asks. 
I  am,  most  respectfully,  yours,  &c., 

J.  S,  BLACK. 

Hon.  Isaac  Touoet, 

Secretary  of  the  Navy. 

Attornet  General's  Office, 

April  2,  1859. 

The  above  is  a  true  copy  of  the  original  in  this  office. 

A.  ROANE,  Clerk, 

Letter  of  Fourth  Auditor. 

Treasurt  Department, 
Fourth  Auditor's  Office,  July  24,  1857. 

Sir  :  Herewith  you  will  receive  a  certificate  for  $2,129  75,  payable 
by  the  navy  agent  at  Washington,  which  sum  is  the  amount  due  on 
account  of  costs,  counsel's  fees,  &c.,  in  a  suit  at  law  brought  against 
you  for  acts  done  in  an  official  capacity. 

Very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 
Captain  Charles  Wilkes, 

United  States  Navy,  Washington  City. 

A  true  copy. 

A.  J.  O'BANNON, 

Fourth  Auditor. 

Begarding  the  foregoing  as  evidence  of  a  ^'  regulation  of  an  executive 
department,"  upon  which  the  law  allows  a  claim  to  be  founded,  and 
without  affirming  the  general  rule  of  government  liability  in  this  class 
of  cases,  we  think  the  facts  of  this  particular  case  clearly  entitle  the 
claimant  to  relief, 
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Assuming,  therefore,  in  this  case,  the  liability  of  the  United  States 
for  reasonable  compensation,  we  direct  oar  attention  to  the  facts  in 
evidence  to  determine  the  measure  of  that  compensation.  We  cannot 
agree  that,  because  the  government,  on  the  application  of  Mott's 
couDsel,  furnished  the  aid  of  the  district  attorneys,  it  thereby  denied 
its  liability  for  counsel  fees ;  but,  on  the  contrary;  we  regard  that  act 
as  tending  to  show  the  obligation  which  the  government  acknowledged 
to  protect  the  collector  by  all  appropriate  means.  We  are  of  opinion 
that  the  United  States  neither  expressly  agreed  to  indemnify  the  claim- 
ant, nor  refused  to  do  so,  pending  the  litigation,  but  left  him  to  make 
his  defence  at  his  own  charge,  with  no  previous  assurance  of  indem- 
nity— in  itself  a  strong  circumstance  to  disprove  the  needless  expendi- 
ture of  money  by  the  claimant.  The  case,  therefore,  stands  upon  its 
intrinsic  merits  and  the  application  of  the  rule  laid  down  by  tne  At- 
torney General. 

Were  the  expenses  incurred  by  Mott  reasonable  expenses  ?  This 
may  be  tested  by  considering  whether  he  acted  as  prudent  men  of  busi- 
ness would  act  in  the  management  of  their  own  affairs.  As  to  the 
number  of  counsel  employed,  he  engaged  two,  (with  a  fee  of  thirty 
dollars  to  Brown  for  special  services,)  and  the  aid  of  the  district  attor- 
ney waa  added,  by  order  of  the  government. 

When  the  character  of  the  suit  is  considered,  the  number  of  trials, 
the  length  of  time  during  which  the  litigation  lasted,  and  the  deter- 
mined spirit  of  the  prosecution,  it  seems  not  unreasonable  that  the 
claimant  should  engage  counsel  of  his  own  choice,  familiar  with  the 
local  influences,  accessible  at  all  times  for  purposes  of  consultation, 
and  of  sufficient  number  to  protect  him  against  the  accidents  of  un- 
foreseen absence  or  disability  on  the  part  of  one,  and  to  secure  the 
benefits  of  a  proper  division  of  labor.  Two  counsel  were  not,  in  our 
opinion,  too  many.  The  charges  of  these  gentlemen  seem  to  be  rea- 
sonable, and  are  proved  to  be  so  by  their  depositions. 

The  residue  of  the  claimant's  account,  as  stated  in  the  bill  of  par- 
ticulars, is  reasonable  enough  in  itself,  and,  except  a  charge  of  twenty- 
two  dollars  for  expenses  of  printing  in  this  cause,  is,  we  think,  suffi- 
ciently  proved  by  the  depositions  of  Mr.  Adams,  the  vouchers  filed, 
and  the  certificate  of  the  clerk.  The  charge  for  printing  we  think 
should  be  disallowed,  even  if  proved.  In  the  deposition  of  Mr. 
Adams,  (page  40  of  the  record,)  it  is  stated  that  one  hundred  dollars 
of  the  costs  recovered  by  the  claimant  in  the  State  court  could  have 
been  collected  with  proper  diligence,  and  ought  to  be  remitted  ;  that 
amount,  therefore,  of  the  claimant's  demand  is  not  allowed. 

The  account  of  the  claimant  is  supported  by  his  own  oath,  which, 
it  is  stated  in  the  record,  (pp.  14  to  20,)  was  taken  by  consent.  But, 
as  the  assistant  solicitor  explains  his  agreement  upon  that  subject,  we 
have  thought  it  proper  to  leave  that  evidence  out  of  the  case.  We  find 
that  the  claimant  is  entitled  to  recover  twenty-seven  hundred  and  seven 
doUars  and  ninety-two  cents,  and  a  bill  will  be  reported  accordingly. 
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indemnify  their  officers  and  servants  while  acting  in  the  proper  dis- 
charge of  their  dtUies  as  offioera  of  the  government/'  it  would  by  no 
means  follow  that  they  were  legally  bound  to  indemnify  every  citizen 
who  might  be  sued  for  an  act  done  by  him  in  aid  of  the  law,  and  which 
he  was  free  to  do,  to  limit  or  decline  doing  altogether,  at  his  pleasure. 
The  two  cases  are  entirely  different.  Where  an  officer  is  sued  for  an 
act  done  in  the  line  of  his  official  duty,  t.  e.,  '^  for  doing  what  he  was 
required  to  do  by  law,''  he  has  no  option  in  the  matter  ;  he  is  merely 
the  instrument,  and  the  act  is  in  fact  the  act  of  the  United  States,  and 
there  is  a  manifest  equity  in  their  assuming  its  consequences  and  hold- 
ing the  officer  harmless,  and  all  the  motives  of  policy  detailed  by 
Attorney  General  Black  (pp.  44,  45)  attach  to  the  case.  Bat  where 
a  citizen  is  sued  for  an  act  volunteered  by  him  in  aid  of  the  law,  there 
is  neither  the  same  equity  arising  from  the  relation  of  the  parties,  nor 
any  ground  for  the  same  considerations.  His  case  may,  from  the  im- 
portance of  his  services,  or  the  circumstances  in  which  they  were 
rendered,  commend  itself  to  that  liberal  consideration  of  Congress 
which,  makes  a  part  of  national  policy,  and  of  which  Congress  is  to 
judge  ;  but  I  think  it  cannot  make  that  contract  of  legal  obligation  on 
the  United  States,  which  the  statute  constituting  this  court  commits 
to  its  jurisdiction. 

If  there  is  no  such  legal  obligation  and  implied  contract  on  the 
part  of  the  United  States,  as  the  petitioner  claims,  he  must,  to  charge 
them,  show  an  authority  from  them  to  him  to  do  the  acts,  and  mue 
the  expenditures  for  which  he  claims.  The  evidence  shows  that  upon 
the  application  of  the  petitioner,  the  Department  of  State  intervened 
for  the  United  States  in  the  defence  of  this  suit  so  far  as  to  direct  the 
attendance  of  two  military  officers  as  witnesses,  and  to  appoint  to 
the  defence  of  the  suit  its  proper  legal  officers — ^the  successive  district 
attorneys  of  that  district ;  and  these  are  to  be  presumed  qualified  for 
their  task  by  their  professional  ability  and  local  knowledge  and 
relations.  And  it  is  entirely  clear  that  the  employment  of  other 
counsel,  and  all  the  action  of  the  petitioner  in  this  case,  on  which  his 
claim  is  founded,  was  without  authority  from  the  department  and  on 
his  own  motion  merely. 

Mr.  Charles  Adams,  one  of  the  counsel  employed  by  the  petitioner, 
says  :  '^  I  procured  an  order  from  the  department  at  Washington  for 
the  attendance  of  Col.  Dimmick  and  Dr.  Hitchcock,  and  they  attended 
and  testified,  and  I  suppose  were  paid  by  the  government." — (P.  30.) 

The  petitioner  says  :  '^  The  successive  administrations  at  Washing- 
ton have  kindly  sent  the  successive  district  attorneys  to  aid  in  the  de- 
fence. Hon.  Daniel  Kellogg,  Hon.  Abel  Underwood,  Charles  Linsley, 
esq.,  and  Lucius  B.  Peck,  esq.,  have  each  been  in  attendance  and 
lent  their  aid;  but  still  your  petitioner  thought  it  indispensable  to 
employ  other  counsel,  and  for  that  purpose  he  employed  H.  R.  Beards- 
ley,  of  St.  Albans,  and  Charles  Adams,  of  Burlington." — (P.  13.) 

And  as  to  the  authority  from  the  United  States  for  this  employment 
of  counsel  and  the  other  action  of  the  petitioner  for  which  he  now 
claims,  the  record  exhibits  this  evidence  from  the  department  in  a 
letter  addressed  to  the  petitioner's  counsel : 
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Department  of  State, 
Washingtony  March  25,  1858. 

Sib  :  Your  letter  of  yesterday,  with  the  papers  relative  to  the  claim 
of  Danford  Mott,  for  services  ia  a  suit  relative  to  the  seizure  of  the 
sloop  General  Macomb,  in  1838,  has  been  received.  In  reply,  I  have 
to  inform  you  that  as  those  services  do  not  appear  to  have  been  ren- 
dered, or  those  expenses  incurred,  pursuant  to  any  instruction  of,  or 
authority  from,  this  department,  the  department  is  not  considered 
liable  therefor.  A  compliance  with  your  request  that  the  account  may 
be  examined  with  a  view  to  its  approval,  is  also  declined  for  this  and 
other  obvious  considerations.  The  papers  are,  consequently,  herewith 
returned. 

I  am,  sir,  your  obedient  servant, 

LEWIS  CASS. 

The  evidence  ^eems  to  me  positive  and  conclusive  that  the  United 
States  never  authorized  or  adopted  the  action  of  the  respondent ;  and 
as  it  was  not  obligatory  on  them  to  intervene  in  the  defence  of  the 
suit,  but  was  optional  with  them  whether,  and  how  far  they  would  do 
so,  I  think  the  petitioner  has  not  established  the  contract  claimed  in 
his  petition,  or  any  contract  whatever. 

I  am  of  opinion  the  petitioner  is  not  entitled  to  relief. 
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Hat  if  I860.— Reported  from  tbe  Court  of  Claims ;  committed  to  a  Committee  of  the 

Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

Slates  of  America  in  Congress  assembled. 

The  Court  of  Claims  respectfallj  presents  the  following  documents 
as  the  report  in  the  case  of 

DANIEL  NIPPES  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Evidence  offered  by  the  claimant,  transmitted  to  the  House  of 
Bepresentatives. 

3.  Evidence  offered  by  the  government,  transmitted  to  the  House 
of  Bepresentatives. 

4.  Claimant's  brief. 

5.  United  States  Solicitor's  brief. 

6.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r.  ^  1  seal  of  said  court  at  Washington,  this  first  day  of  May, 
••^  ^-J  A.  D.  18C0. 

SAM'L  H.  HUNTINGTON. 
Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Court  of  Claims : 

The  petition  of  Daniel  Nippes,  of  the  State  of  Pennsylvania,  re- 
Bpectfaily  represents : 

That  previously  to  March  9, 1839,  and  up  to  that  period,  he  had 
been  emploved  by  the  government  of  tbe  United  States  as  a  manufac- 
turer of  public  arms,  particularly  the  musket ;  that  at  that  period  he 
had  on  hand,  to  be  completed  for  the  United  States,  seven  hundred 
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and  sixty  muBkets.  Theae  coDsisted  of  what  is  (now)  called  'Hhe  old 
model  musket,"  as  distinct  from  what  is  termed  'Hhe  new  model  mus- 
ket," hereinafter  particularly  alluded  to. 

On  the  said  9th  day  of  March,  1839^  a  letter  was  addressed  to  your 
petitioner  hy  George  Bomford,  then  colonel  of  ordnance,  and  proper 
agent  of  the  United  States  in  the  premises,  stating  that,  after  the  de- 
livery of  the  seven  hundred  and  sixty  muskets  then  due  from  your 
petitioner^  ^'  there  would  be  received  from  him,  in  addition,  one  thoa- 
sand  muskets  of  the  present"  (now  old)  '^  model,  but  that  this  would 
be  the  last  order  he  would  receive  for  muskets  of  that  model."  A  new 
model,  more  complete  and  efficacious,  but  more  difficult  of  construc- 
tion, and  more  expensive,  had  been  adopted.  The  offer  in  the  same 
letter  was  communicated  to  your  petitioner,  that  if  his  terms  were  ac- 
ceptable to  the  Ordnance  department,  they  would  receive  from  him 
muskets  of  that  model,  and  he  was  encouraged  to  prepare  the  neces- 
sary tools  and  to  enter  into  said  manufacture. 

The  government  had  commenced  the  manufacture  of  the  new  model 
musket  at  ''Springfield  armory,"  Massachusetts,  and  thither  your 
petitioner  was  advised  by  the  colonel  of  ordnance  to  go,  as  a  suitable 
place  where  he  could  obtain  the  necessary  information  on  the  subject, 
*'  and  be  enabled  to  determine  whether  he  would  choose  to  go  into  the 
manufacture  of  arms  on  that  model."  There  was  no  fixed  time  for 
this  examination  and  determination  ;  a  reasonable  time  was  of  course 
intended.  The  said  letter  further  says,  that  in  case  the  petitioner 
should  decide  to  go  on  with  the  said  manufacture  on  terms  acceptable 
to  that  department,  your  petitioner  should  be  allowed  ''  the  use  of  a 
model  musket  by  which  to  prepare  the  necessary  tools  as  soon  as  he 
might  desire  it."  And  again,  ''  the  price  of  the  new  model  will  be 
regulated  by  the  results  of  the  national  armories  ;  it  will  probably 
not  be  less  than  fifteen  dollars  for  the  first  year."  This  letter  will 
be  seen  at  length  by  reference  to  executive  documents  herewith  filed 
as  part  of  this  petition,  No.  65,  33d  Congress,  1st  session,  (Senate,) 
page  3. 

In  a  reasonable  time  your  petitioner  went  to  Springfield  armory, 
made  his  examination,  and  fixed  his  determination.  Ue  accepted  the 
offer  of  the  government  as  contained  in  the  aforesaid  letter  of  Colonel 
Bomford;  that  is,  he  agreed  to  manufacture  muskets  according  to  the 
new  model  to  any  extent  that  might  be  required  by  the  government, 
the  price  to  be  regulated  by  the  results  of  the  national  armories  ;  but 
requested  that  his  contract  might  be  made  as  large  as  any  which  had 
been  granted  to  other  manufacturers.  He  also  desired  that  a  model 
musket  might  be  sent  him^  according  to  promise.  The  response  of 
your  petitioner  to  the  offer  of  the  government  was  accepted  by  it, 
and  the  promise  given  that  the  model  should  be  sent  to  him,  but  its 
transmission  was  delayed. 

On  the  30th  of  July,  1840,  the  Hon.  J.  Fornance,  member  of  Con- 
gress from  Pennsylvania,  acting  by  the  authority  and  in  behalf  of 
your  petitioner,  addressed  an  urgent  letter  to  the  (Secretary  of  War, 
requesting  that  ^'  the  model"  might  be  sent  to  your  petitioner,  and 
that  he  might  be  allowed  a  reasonable  contract.  On  the  Ist  of  Au- 
gust, 1840,  that  letter  was  replied  to  by  Lieutenant  Colonel  G.  Tal- 
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cott^  of  the  Ordnance  department.  In  it  Mr.  Fornance  was  informed 
that  ^Hhe  order  to  the  superintendent  of  Harper's  Ferry  to  send  a 
model  musket  to  Mr.  Nippes^  had  this  day  been  reiterated.  As  it  re- 
gards the  number  of  muskets  to  be  made  by  Mr.  Nippes,  it  has  not 
been  settled  further  than  to  assure  him  that  he  shall  be  allowed  eight 
hundred."  On  the  27th  day  of  August,  1840,  Mr.  Fornance  is  again 
compelled  to  write  for  the  model  musket,  and  is  assured  that  there  is 
€very  reason  to  believe  that  it  will  be  prepared  and  forwarded  as  soon 
as  possible.  These  letters  are  continued  until  toward  the  latter  part 
of  September,  1840,  when  the  model  musket  was  received  by  your  pe- 
titioner. During  all  this  time  your  petitioner  and  his  employees  were 
idle,  and  great  expense  was  incurred  by  him  without  remuneration. 
These  letters  will  be  found  in  the  above  documents,  from  the  6th  to 
the  13th  page,  inclusive.  In  answer  to  Jan  inquiry  whether  by  eight 
hundred  muskets,  mentioned  in  his  letter  of  August  1,  1840,  Colonel 
Talcott  meant  eight  hundred  altogether  or  eight  hundred  anna- 
ally,  Colonel  Talcott  replies  :  *^  That  it  had  always  been  the  inten- 
tion of  the  department  to  give  your  petitioner  a  contract  for  eight 
hundred  muskets  a  year  for  five  years,  with  liberty  to  the  government 
to  increase  the  number  on  giving  suitable  notice ;"  thus  giving  to 
his  letter  of  August  I,  1^40,  the  definite  meaning  of  eight  hundred 
muskets  per  annum.  Still  your  petitioner  thought  it  would  be  best 
to  have  a  formal  agreement  in  his  case,  and  he  applied  through  his 
agent,  Mr.  Fornance^  to  Lieutenant  Colonel  Talcott  for  a  conditional 
contract  containing  all  that  the  letters  of  the  said  Talcott  contained 
of  engagements  on  the  part  of  the  government.  To  this  letter  Lieu- 
tenant Colonel  Talcott  replied,  on  the  11th  of  December,  1840.  He 
assures  Mr.  Fornace  '^  that  there  is  no  hazard  or  difficulty  in  the  case ; 
that  Mr.  Nippes"  (your  petitioner)  "may  safely  rely  on  the  letters 
from  this  office,  and  if  he  complies  with  what  pertains  to  his  share  of 
the  business,  he  may  depend  on  having  a  contract.  It  is  not  usual/' 
he  continues,  "  to  make  conditional  agreements  in  any  other  way  than 
that  which  has  been  followed  in  his  case,  and  he  may  be  assured  of 
its  security  in  any  event  that  can  possibly  occur."  These  two  letters 
may  be  seen  on  the  15th  page  of  the  said  documents. 

The  conditional  agreement,  therefore,  of  your  petitioner  with  the 
government  was  thus  formed.  He  undertook  to  supply  the  govern- 
ment with  eight  hundred  model  muskets  per  annum,  in  all  four  thou- 
sand, and  the  government  agreed  to  pay  for  them  a  price  which  should 
be  regulated  by  the  results  of  the  national  armories.  Is  was  condi- 
tional, because  the  price  was  not  positively  fixed^  but  made  dependent 
upon  certain  results. 

Before  this  conditional  agreement  was  formed,  to  wit,  on  the  26th 
of  February,  1840,  the  Secretary  of  War  had  entered  into  a  formal 
contract  with  an  individual  by  the  name  of  Lemuel  Pomeroy,  for  the 
manufacture  of  6,000  model  muskets,  deliverable  in  five  years,  by  in- 
stalments of  1,200  each.  The  contract  in  this  case  was  adopted  as  a 
model  contract.  Your  petitioner  is  prepared  to  prove  that,  mutatis 
mutandis,  it  was  in  form  and  substance  adopted  in  all  cases  of  contract 
for  the  manufacture  of  the  model  musket ;  but  especially  will  he  also 
be  able  to  prove  that  in  his  case  a  contract  precisely  similar,  mutatis 
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mutandis  J  was  drawn  np  by  direction  of  the  lieutenant  colonel  of  ord- 
nance^  submitted  to  your  petitioner,  and  approved  by  him.  It  was 
ready,  and  about  to  be  signed  by  both  of  the  contracting  parties,  when, 
at  the  instigation  of  the  lieutenant  cx)lonel  of  ordnance,  its  signature 
was  postponed.  He  expressed  a  desire  to  enlarge  the  contract  of  your 
petitioner  as  to  the  number  of  muskets  to  be  manufactured  by  him, 
and  declared  his  belief  that  a  larger  number  would  be  given  to  your 
petitioner  ;  when  that  should  be  tne  case  the  contract,  including  such 
increased  number,  could  be  finally  signed.  No  other  alteration  was 
proposed,  and  that  alteration  was  for  the  benefit  of  your  petitioner. 
The  contract  thus  written  out  has  been  lost  or  mislaid,  but  the  afore- 
mentioned contract  with  Pomeroy,  of  which  it  was  a  copy^  is  extant. 
It  will  be  seen,  by  reference  to  the  documents  herewith  filed  as  a  part 
of  this  petition,  and  already  referred  to,  and  on  the  third  page  thereof. 
The  4th  article,  being  that  which  sets  forth  the  obligations  of  the  Uni* 
ted  States  to  the  contractor,  is  in  these  words,  viz : 

'fourth.  It  is  agreed,  &c.,  &c.,  that  the  United  States  shall  pay  to 
the  said  Lemuel  Pomeroy  $12  50  for  each  of  said  muskets  complete. 
It  is,  however,  provided  that  when  the  actual  cost  of  manufacturing 
muskets  at  the  public  armories  shall  be  satisfactorily  ascertained,  that 
then  the  said  Lemuel  Pomeroy  shall  be  entitled  to  receive  from  the 
United  States  for  each  of  the  said  6,000  muskets  the  same  sum  which 
the  actual  cost  of  manufacturing  a  musket  in  the  Springfield  armory 
shall  amount  to,  in  lieu  of  the  |12  60  aforesaid,  the  said  average  cost 
to  be  ascertained  within  two  years  from  the  date  hereof;  it  being 
fully  understood  by  the  respective  parties  to  this  agreement,  that  the 
interest  on  the  entire  capital  employed  at  the  Springfield  armory,  in- 
surance against  all  risk,  with  the  addition  of  such  further  per  centage 
for  wear  and  decay  as  shall  be  sufficient  to  preserve  said  capital  unim- 
paired, shall  be  charged  as  making  a  part  of  the  cost  of  manufacturing 
arms  at  the  United  States  armories.'' 

In  the  4th  article  of  the  said  prepared  agreement  between  your  pe- 
titioner and  the  United  States,  nothing,  he  believes,  was  different  but 
the  name  of  the  contractor  and  the  number  of  the  muskets :  certain 
he  is,  nothing  was  different  that  would  in  the  slightest  degree  vary 
the  substance  of  the  article.  This  article  was  but  the  embodiment  of 
the  agreement  originally  made  between  the  Ordnance  department 
and  your  petitioner,  and  fully  carried  out  to  a  final  consummation 
the  assurance  of  C!olonel  Bomford,  in  his  letter  of  March  9,  1839,  to 
wit.  'Hhat  the  price  of  the  muskets  should  bo  regulated  by  the  results 
of  the  national  armories." 

Your  petitioner  immediately  proceeded  to  the  faithful  performance 
of  his  part  of  the  agreement.  Owing  to  the  new  and  complex  char- 
acter of  'Hhe  model  musket,"  requiring  new  tools  and  new  and  ex- 
pensive machinery,  and  the  delay  of  the  model,  it  was  more  than  one 
year  before  he  was  fully  prepared  to  go  on  and  continue  in  a  proper 
and  workmanlike  manner,  and  to  his  complete  satisfaction.  He  did 
Bucceed,  however,  in  manufacturing  and  aelivering  200  new  model 
muskets  by  the  24th  of  January,  1842,  and  300  more  in  Jane,  1842. 
No  objection  was  made  on  account  of  the  delay  of  this  delivery,  and  he 
was  afterwards,  by  a  letter  of  Colonel  Taloott,  lieutenant  colonel  of  ord- 


DANIEL  KIPPES.  5 

naDoe,  (and  which  may  he  seen  on  the  20th  page  of  the  Senate  docu- 
ments, above  referred  to  and  filed,)  authorizea  to  deliver  the  remaining 
3,500  muskets  within  the  years  1842,  1843,  1844,  and  1845. 

The  500  muskets  delivered  as  aforesaid  by  your  petitioner,  were  the 
test  of  his  ability  and  skill  in  the  manufacture  of  the  model  musket. 
They  were  inspected  and  highly  approved  by  the  proper  officers  of 
the  government.  Colonel  Talcott  himself,  in  a  letter  to  the  Secretary 
of  War,  July  15,  1842,  (on  the  18th  page  of  said  documents,)  says: 
"In  January  last  he"  (your  petitioner)  "delivered  the  iwo  hundred 
muskets,  and  the  inspectors  pronounced  them  equal  in  all  respects  to 
those  made  in  any  other  place.  These  he  refers  to  as  the  test  of  his 
ability  to  continue  the  work,  and  his  right  to  receive  more  work  from 
the  United  States.  .  He  acknowledges  in  the  same  letter  the  receipt  of 
"three  hundred  more."  For  these  muskets,  at  the  time  of  the  deliv- 
ery of  each  parcel,  respectively,  your  petitioner  was  paid  the  aforesaid 
conditional  price  of  |12  50  per  musket,  with  an  addition  of  25  cents 
per  musket  for  appendages,  making  $12  T5. 

The  period  of  two  years  had  been  fixed  upon  by  the  government  in 
its  contract  with  Pomeroy  within  which  to  ascertain  by  examinations 
at  the  Springfield  armory  the  entire  average  cost  of  manufacturing 
the  new  model  musket,  according  to  the  terms  contained  in  the  4th 
article  of  said  agreement,  which  average  cost  was  according  to  the 
same  article  to  be  substituted  for  the  conditional  price  aforesaid  of 
^12  50.  At  the  time  when  your  petitioner  deliverea  the  above-men- 
tioned 300  muskets,  to  wit,  the  24th  of  June,  1842,  four  months  over 
and  above  the  said  two.  years  had  elapsed,  and  still  said  average  cost 
was  not  ascertained.  Your  petitioner  was  satisfied  in  his  own  mind^ 
that  owing  to  the  small  number  of  muskets  per  annum  that  he  was 
allowed  to  manufacture  and  deliver,  that  average  cost  would  by  no 
means  compensate  him  for  the  great  expenses  he  had  been  compelled 
to  undergo,  and  loss  of  time  for  more  than  a  year,  in  preparing  for 
his  full  operations,  and  the  long  space  of  time  prescribed  to  him  for 
the  delivery  of  his  muskets,  and  that  it  was  more  profitable  for  him 
to  manufacture  a  large  number  of  muskets  per  annum  at  a  reduced 
price,  than  a  very  small  number  at  the  highest.  With  tools,  machin- 
ery, and  hands  capable  (as  he  avers)  of  manufacturing  1,800  muskets 
per  annum,  the  honorable  court  will  readily  perceive,  that  he  could 
manufacture  that  number  at  a  far  less  rate  than  he  could  manufacture 
the  limited  number  of  800  per  annum.  This  they  will  the  more  readily 
perceive,  when  they  are  informed  that  the  tools,  machinery,  and  hands 
required  for  800  muskets,  would  be  sufficient  for  1,800.  The  same 
rule  governs  in  all  branches  of  manufacture.  A  mill  capable  of  grind- 
ing 60,000  barrels  of  flour  per  annum,  can  afford  to  take  far  less  profit 
on  that  number  than  it  can  on  15,000  or  20,000.  It  was  upon  this 
principle  that  your  petititioner  acted  when,  on  the  14th  of  July,  1842, 
m  a  letter  to  the  honorable  Secretary  of  War,  (page  17  of  the  afore- 
said documents,)  he  offered  to  manufacture  and  deliver  1,800  model 
muskets  per  annum  for  three  years,  at  |14  50  per  musket.  That  this 
would  have  been  a  better  contract  for  your  petitioner,  and  better,  too, 
for  the  government  than  the  one  which  he  had  made,  he  is  prepared 
to  prove.     The  letter  of  your  petitioner  was  referred  by  the  Secretary 
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of  War  to  Lieut.  Col.  Talcott^  who,  on  the  next  day,  July  15,  1842, 
in  a  letter  to  the  Secretary  of  War,  reported  against  the  application 
of  your  petitioner.  But  on  the  very  next  day,  to  wit,  on  the  16th  of 
July,  1842,  the  said  Talcott,  taking  advantage  of  the  offer  of  your 
petitioner  of  $14  50  per  musket  for  1,800  muskets  per  annum,  arbi- 
trarily and  unjustly  ordered  and  established  ih(U  as  the  price  to  be 
allowed  your  petitioner  per  musket  for  the  4,000  which  he  had  con- 
tracted to  make.  How  and  when  this  was  done  your  honors  will  see 
by  reference  to  pages  18  and  19  of  the  said  Senate  executive  docu- 
ments in  the  letters  of  Lieut.  Col.  Talcott  to  the  Secretary  of  War^ 
and  to  W.  6.  Lewis,  Esq.,  Second  Auditor.  There  is  no  pretence  on 
the  part  of  the  government  that  your  petitioner  ever  agreed  that  this 
sum  should  be  established  as  the  full  price  of  his  musket ;  he  solemnly 
denies  that  he  ever  so  agreed,  and  he  utterly  denies  the  right  of  the 
government,  toithotU  his  consent,  to  establish  for  him  in  the  premises 
any  price  less  than  that  agreed  upon  by  both  parties  ;  or  on  failure  to 
establish  any  express  agreement,  then  he  denies  the  right  of  the  gov- 
ernment arbitrarily  to  fix  for  him  any  price  less  than  a  full  and  fair 
equivalent  for  his  skill,  work,  and  labor  as  a  quarUum  meruit. 

Your  petitioner  received  the  amount  thus  arbitrarily  and  unjustly 
ordered,  because  his  wants  were  pressing,  and  it  was  vain  for  him  to 
contend  with  power.  He  was,  as  many  unfortunate  creditors  of  the 
government  before  and  since  have  been,  compelled  to  yield  to 
necessity,  and  to  take  what  he  could  get.  He  did  receive  for  the 
600  muskets  then  delivered  the  said  |14  50,  or  rather  |2  per  musket 
in  addition  to  the  $12  50  per  musket  which  he  had  received,  and  he 
received  the  same  price  per  musket  for  the  remainder  as  they  were 
delivered,  amounting  in  all  to  4,000  muskets.  But  he  assures  thia 
honorable  court  that  h^  would  not  have  received  it  had  he  known  the 
true  state  of  the  case  and  the  important  facts  that  have  since  come  to 
his  knowledge.  Your  petitioner  now  avers  that  he  was  grossly  and 
fraudulently  deceived  by  Lieutenant  Colonel  George  Talcott,  of  the 
Ordnance,  into  that  acceptance,  and  into  his  subsequent  quiescence. 
At  the  time  when  the  said  Talcott  arbitrarily  established  the  said  price 
for  his  muskets,  your  petitioner  fully  believed  that  the  contract  made 
on  the  26th  day  of  February,  1840,  with  Pomeroy  was  still  subsisting, 
and  that  your  petitioner  was  acting  under  it  as  well  as  Pomeroy.  He 
was  not  told  that  that  contract  had  been  substituted  by  another  between 
Pomeroy  and  the  government  on  tho  14th  of  March,  1842.  The 
knowledge  of  this  contract  was  in  the  bosom  of  Col.  Talcott,  and  the 
contract  itself  was  among  the  secret  records  of  the  Ordnance  depart- 
ment. The  said  Talcott  must  have  been — he  was  no  doubt  aware  of 
the  ignorance  of  your  petitioner  of  the  existence  of  this  contracts 
Stranger  as  he  was  in  Washington,  your  petitioner  had  no  opportunity 
of  knowing  of  its  existence,  much  less  its  character  ;  he  could  only 
know  it  when  it  should  be  given  to  the  world  in  the  published  report 
of  the  War  Department.  It  was  not  until  early  in  1847,  your  petitioner 
believes,  that  the  report  was  published  referring  to  the  contract ;  at 
all  events  it  was  not  until  February,  1847,  that  it  came  to  the  knowl- 
edge of  your  petitioner,  some  time  after  he  had  completed  the  delivery 
of  his  4,000  muskets^  and  received  for  them  the  arbitrary  price  ^'  es- 
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tablished ' '  by  the  lieutenaiit  colonel  of  ordnaDoe.  This  contract 
gives  to  Pomeroy  $16  per  musket  for  2,100  muskets  already  delivered ; 
for  the  remainder  of  his  original  6,000  he  was  to  receive  $14  SO  per 
mnsket.  ''  It  was  further  agreed  that  in  consideration  of  the  great 
expense  incurred  by  the  said  Pomeroy  in  preparing  tools  and  ma- 
chinery suited  to  the  manufacture  of  the  new  model  muskets,  and 
the  limited  number  embraced  in  his  said  contract,  the  said  parties  of 
the  first  part  do  hereby  extend  the  said  number  to  T,000  muskets  and 
implements  for  the  same ;  and  the  number  of  1,000  now  added  to  the 
said  original  contract,  shall  be  delivered  and  received  subject  to  all 
the  rules  of  inspection^  &c. ,  but  may  be  delivered  by  the  said  Pomeroy 
and  spread,  at  his  own  option,  throughout  the  time,  viz  :  three  years 
at  his  own  option  that  his  contract  now  has  to  run,"  &c. ,  ''and  the  said 
United  States  shall  pay  for  each  of  the  said  1,000  muskets  $14  60/' 
The  said  contract  may  be  seen  at  length  on  the  16th  page  of  the  said 
Senate  Ex.  Doc.  nnder  the  letter  B. 

Now  your  petitioner  makes  known  unto  yonr  honors,  that  at  the 
time  when  the  said  Talcott  ^'established"  the  said  $14  60  as  the  price 
of  yonr  petitioner's  muskets,  he  was  told  by  way  of  inducement  or 
quietus,  that  that  price  had  been  fixed  by  Pomeroy  and  the  said  Tal- 
cott. He  did  not  say  that  price  had  been  fixed  by  a  new  contract  with 
Pomeroy  ;  that  fact  he  concealed  from  your  petitioner,  and  led  him  to 
believe  that  it  had  been  fixed  under  the  4th  article  of  the  previous 
contract,  and  that  it  was  the  maximum  cost  of  the  model  mnsket  at 
the  Springfield  armory.  He  concealed  the  important  fact  that  $16 
per^nusket  had  been  paid  to  Pomeroy  for  2,100  muskets — more  than 
one-half  the  number  awarded  to  your  petitioner,  and  not  in  the  slight- 
est degree  superior  to  them  in  excellence  or  value ;  and  he  also  con- 
cealed the  important  fact  that,  by  way  of  inducement^  Pomeroy  was 
also  allowed  an  additional  number  of  1 ,000,  with  permission  to  deliver 
these  and  all  the  rest  (amounting  in  all  to  4,900)  over  the  short  space 
of  three  years — terms  much  better  than  those  prescribed  in  his  first 
contract,  and /ar  better  than  those  prescribed  to  your  petitioner'under 
any  aspect  of  his  case.  Thus  was  your  petitioner  deceived  into  silence 
and  quiescence  for  the  space  of  four  years.  He  submitted,  however, 
with  a  full  reservation  of  all  his  rights.  But  he  humbly  conceives 
that  had  he  signed  a  receipt  in  full,  or  executed  a  release  to  the  gov- 
ernment, such  an  instrument  would  have  been  void  under  the  fraud- 
ulent circumstances  of  the  case.  In  this  state  of  ignorance^  therefore, 
and  thus  deceived,  your  petitioner  went  on  to  manufacture  and  deliver 
the  remaining  3,600  of  the  4,000  contracted  for  by  him,  until  the  whole 
were  in  the  hands  of  the  government.  They  were  all  regulary  in 
inspected,  accepted,  and  pronounced  to  be  "  of  superior  order."  He 
received  for  these  the  above  established  sum  of  $14  50  per  musket. 
to  which  was  added  25  cents  per  musket  for  appendages. 

He  is  prepared  to  prove  that  the  actual  cost  of  manufacturing  the 
model  musket  at  the  Springfield  armory  during  the  two  years  inter- 
vening between  the  26th  of  February^  1840,  and  the  same  period  in 
1842,  referred  to  in  the  4th  article  of  Pomeroy 's  agreement,  and  the 
4th  article  of  your  petitioner's  unsigned  agreement  with  the  govern- 
ment, (particularly  in  1810,  the  period  of  the  commencement  of  the 
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manufacture  of  the  said  new  musket,)  was  at  least  |18  50.    In  esti- 
mating this  actual  cost,  your  petitioner  includes — 

1st.  The  price  of  labor  on  each  musket. 

2d.  All  other  labor,  viz.,  the  making  and  repairing  of  tools. 

3d.  The  pay  of  officers. 

4th.  Cost  of  the  materials  fabricated. 
^  5th.  Interest  on  the  entire  capital  employed,  insurance  against  all 
risk,  with  the  addition  of  such  further  per  centage  for  wear  and  decay 
sufficient  to  preserve  such  capital  unimpared.  He  therefore  claims 
under  the  said  express  agreement,  in  addition  to  the  $14  50  per  mus- 
ket already  paid  him,  the  sum  of  $4  per  musket,  making  altogether 
116,000. 

Should  this  honorable  court,  however,  entertain  the  opinion  that 
the  express  agreement  in  this  case  covers  only  a  part  of  his  demand, 
to  wit,  the  condUional  price  of  |12  50,  leaving  the  remainder  to  be 
decided  by  evidence  upon  a  quafUum  meruit  under  an  implied  contractj 
or,  should  this  honorable  court  be  of  opinion  that  there  is  no  express 
contract  in  this  case,  but  an  implied  contract  which  covers  the  whole 
price  of  the  musket  under  a  quantum  meruit,  in  either  of  the  said 
alternatives  your  petitioner  is  prepared  to  prove  the  actual  cost  of 
each  model  musket  to  him  at  his  own  manufactory  to  be  |19  44^  and 
the  entire  cost  at  the  Springfield  armory  to  be  $18  50  per  model  mus- 
ket— making  your  petitioner's  claim,  according  to  the  first  estimate, 
(of  $19  44,)  to  be  $4  94  per  muf ket,  and  $19,760  for  the  whole  4,000 
muskets ;  and  according  to  the  second  estimate,  (of  $18  50,)  to  be 
$4  per  musket,  and  $16,000  for  the  whole  4,000.  « 

The  model  musket  being  an  entirely  new  manufacture,  the  govern- 
ment was  fully  aware,  not  only  that  new  machinery  would  be  required 
but  also,  that  that  machinery  would  be  highly  expensive.  Hence,  in 
their  contracts  for  its  construction,  they  took  into  primary  considera- 
tion, and  made  allowance  for,  the  nature  and  character  of  such  ma- 
chinery, regarding  even  the  interest  on  the  capital  invested,  wear  and 
tear,  and  insurance. 

In  other  cases,  where  the  article  manufactured  has  long  been  known 
and  used,  and  the  machinery  for  making  it  has  been  long  and  univer- 
sally in  operation,  the  value  of  such  article  is  established,  with  no  ap- 
parent reference  to  the  expense  of  the  machinery  or  the  difficulty  of 
beginning  a  new  operation.  But  where  the  machinery  and  the  article 
are  both  of  new  and  difficult  construction,  the  expense  of  making  the 
one  necessarily  makes  a  component  part  of  the  value  of  the  other. 

In  February,  1847,  your  petitioner  applied  to  the  Hon.  Wm*  L. 
Marcy,  then  Secretary  of  War,  to  be  placed  on  the  same  footing  with 
the  other  manufacturers  of  the  model  musket,  alleging  that  his  ex- 

Eenses  had  far  exceeded  his  profits.  His  application  was  rejected. 
[e  applied  again  in  November,  1853,  when  the  Hon.  J.  Davis  was  at 
the  head  of  the  War  Department,  and  was  again  rejected.  These 
applications,  and  the  correspondence  to  which  they  led,  may  be  seen 
by  reference  to  the  aforesaid  Senate  Executive  Documents.  He  after- 
wards petitioned  the  33d  Congress  of  the  United  States,  at  its  2d  ses- 
sion.    His  claim  was  considered  in  the  Senate,  and  referred  to  the 


DANIEL  NIPPES.  9 

Comtnittee  on  Military  Affairs,  who,  on  the  15th  of  February,  1855^ 
reported  adversely. 

The  following  he  submits  as  a  statement  of  his  account. 

Ist.  Under  the  alleged  express  contract  for  the  whole  work. 

The  United  States 

•  To  Danid  Nippes^  Dr. 

To  4,000  model  muskets  delivered  as  follows  : 

In  1842 800 

In  1843 1,000 

In  1844 600 

In  1845 1,000 

In  1846 600  at  |18  50  each,  $74,000 

Cr. 

By  cash  received  of  the  [Jnited  States,  being  $14  50  on  each 
musket 58,000 

Balance  due  D.  Nippes 16,000 


Under  an  implied  contract,  in  the  absence  of  any  express  contract. 

The  United  States 

To  Danid  Nippta^  Dr. 

To  4,000  muskets,  at  $19  44  each....   $77,760 

Cr. 

By  cash  received  of  the  United  States,  being  $14  50  on  each 
musket 58,000 

Balance  due  D.  Nippes 19,760 

And  your  petitioner  as  in  duty  bound  will  ever  pray,  &c. 

State  op  Pennsylvania,  Montgomery  county y  act. 

On  this  day  of  ,  A.  D. 

eighteen  hundred  and  fifty*seven,  before  the  subscriber,  a  justice 
of  the  peace  of  the  State  of  Pennsylvania,  in  and  for  Montgomery 
county,  personally  appears  Daniel  Nippes,  and  makes  oath  that  the 
facts  contained  in  the  above  petition  are  true,  to  the  best  of  his  knowl- 
edge and  belief. 

J.  P. 
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33o  CONG.  iBT  BE88.— SENATE  EX.  DOC.  No.  65. 

Report  of  the  Secretary  of  War. 

War  Dbpartment, 

Washington^  May  10,  1854. 

Sir  :  As  required  by  a  resolation  of  the  20th  altitno  I  have  the 
honor  to  submit  herewith  copies  of  all  papers  and  vouchers  on  file  in 
this  department  relative  to  the  claim  of  Daniel  Nippes. 
Very  respectfully,  your  obedient  servant, 

JEFFERSON  DAVIS, 

Secretary  of  War. 
Hon.  D.  B.  Atchison, 

President  of  the  Senate. 


GdUmd  of  Ordnance  to  D.  Nippes. 

Ordnance  Office, 

Washington^  March  9,  1839. 

Sir  :  There  will  be  received  from  you  during  the  present  year,  on 
the  usual  terms,  one  thousand  muskets  of  the  present  model,  in  addi- 
tion to  the  seven  hundred  and  sixty  remaining  to  be  delivered. 

As  this  is  the  last  order  you  will  receive  for  muskets  of  this  model, 
you  will  regulate  your  work  accordingly. 

At  Springfield  armory  you  can  have  an  opportunity  of  examining 
the  new  model  musket,  and  of  obtaining  the  necessary  information  in 
relation  to  it,  to  enable  you  to  determine  whether  you  will  choose  to 
go  into  the  manufacture  of  arms  on  that  model.  In  casa  of  your  de- 
ciding to  do  so,  on  terms  acceptable  to  this  department,  you  will  be 
allowed  the  use  of  a  model  musket  to  prepare  the  necessary  tools,  as 
soon  as  you  may  desire  it.  The  price  of  the  new  model  will  be  regu- 
lated by  the  results  of  the  national  armories ;  it  will  probably  not  be 
less  than  fifteen  dollars  for  the  first  year. 

It  is  proper  to  advise  you  that  you  must  expect  increased  vigilance 
in  the  inspection  of  these  arms,  and  also,  that  on  account  of  the  large 
stock  of  muskets  on  hand,  and  tho  increasing  demands  of  the  States 
for  other  arms  and  equipments,  the  orders  for  muskets  will  necessarily 
be  diminished  considerably  in  future. 

Be  pleased  to  let  me  hear  from  you  on  this  subject  as  soon  as  con- 
venient. 

It  must  be  understood  that  there  is  no  obligation  made  on  the  part 
of  the  United  States  to  pay  for  any  part  of  the  arms  above  ordered  be- 
fore the  1st  of  July  next. 

GEORGE  BOMFORD, 

Colond  of  Ordnance. 

Mr.  D.  Nippes,  Philadelphia. 

No  answer  was  received  to  this  letter. 

G.  TALCOTT. 
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Contract  with  L.  Pomeroy. 

This  agreement,  made  this  26tlL  day  of  February,  1840^  between^ 
George  ^Icott,  lieutenant  colonel  of  ordnance,  in  the  service  of  the 
United  States,  acting  with  the  consent  and  under  the  direction  of  the- 
Eon  Joel  B.  Poinsett,  Secretary  of  War^  of  the  one  part,  and  Lemuel 
Pomeroy,  of  Fittsfield,  State  of  Massachusetts,  of  the  other  part,  wit- 
nesseth : 

FifsL  That  the  said  Lemuel  Pomeroy  on  his  part  has  agreed,  and 
doth  hereby  covenant  and  engage  to  manufacture  and  deliver,  for  the- 
serrice  of  the  United  States,  six  thousand  muskets  with  ramrods  and 
flints  complete,  and  that  the  said  muskets  shall  be  delivered  in  parcels- 
of  three  hundred  each,  and  at  the  rate  of  twelve  hundred  per  year  for 
fire  years,  commencing  with  the  1st  of  January,  1840.  It  being, 
boweyer,  understood  that  if  the  said  Lemuel  Pomeroy  shall  fail  to- 
delifer  the  whole  of  said  twelve  hundred  muskets  in  any  one  year, 
except  the  year  1840,  he  shall  be  allowed  to  make  up  the  deficiency 
in  the  next  succeeding  year  to  an  extent  not  exceeding  three  hundred. 
It  is  also  agreed  that  the  said  Lemuel  Pomeroy  shall  be  furnished  by^ 
the  Ordnance  department  with  a  model  or  standard  musket,  such  as  \» 
^  for  a  pattern  at  the  United  States  armories,  and  a  box  of  musket» 
siannfactured  at  the  United  States  armory  at  Springfield  as  a  standard 
of  reference  in  relation  to  the  execution  of  this  contract,  and  that  the- 
faid  six  thousand  muskets  shall,  in  all  their  parts,  conform  as  nearly 
in  model,  size,  and  form,  and  be  as  nearly  equal  in  workmanship  and 
qoalitj  in  every  respect  to  the  said  model  as  the  muskets  contained  ia 
the  said  box  so  to  be  furnished  are  to  the  same. 

Stcokd.  It  is  agreed  that  the  said  muskets  shall  be  proved  and  in-^ 
fipected  at  the  manufactory  of  the  said  Lemuel  Pomeroy  by  an  officer 
or  person  appointed  by  the  chief  of  the  Ordnance  department  tor  that 
purpose,  and  that  the  said  muskets  shall  be  subjected  to  and  sustain 
the  same  rigor  of  proof  to  which  muskets  now  manufactured  at  th& 
patioDsl  armory  at  Springfield  are  subjected.  The  expenses  of  prov*- 
'^H  and  inspecting  to  be  paid  by  the  United  States. 

Third,  It  is  further  agreed  that  the  said  Lemuel  Pomeroy  shall 
cause  the  said  muskets  to  be  safely  and  properly  packed  for  transpor- 
tation in  good  and  sufficient  boxes,  in  the  manner  which  is  or  in^y  be* 
prescribed  by  the  Ordnance  department  and  practiced  at  the  national 
armories ;  each  box  to  contain  twenty  muskets,  twenty  screw-drivers, 
twenty  wipers,  two  ball  screws,  and  two  spring  vices ;  and  when  so- 
packed  he  shall  cause  the  said  muskets  to  be  delivered  at  the  United 
States  arsenal,  Watervleit,  to  such  person  as  shall  be  appointed  to  re- 
vive the  same.  And  that  the  said  Lemuel  Pomeroy  shall  be  allowed 
hy  the  United  States  for  each  and  every  screw-driver  eight  cents  ;  for 
^h  and  every  wiper  thirteen  cents  ;  for  each  and  every  ball  screw- 
fifteen  cents ;  for  each  and  every  spring  vice  twenty-five  cents  ;  and 
Y^asonable  price  for  packing  boxes  and  transportation  of  the  arma 

Fwarih,  It  is  agreed,  and  the  said  George  Talcott  in  the  capacity 
*M  acting  with  the  consent  and  under  the  direction  aforesaid,  doth 
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hereby  engage  that  the  United  States  shall  pay  to  the  said  Lemuel 
Fomeroy  twelve  dollars  and  a  half  for  each  of  said  muskets  complete. 
It  is,  however,  provided  that  when  the  actual  cost  of  manufacturing 
muskets  at  the  public  armories  shall  be  satisfactorily  ascertained,  that 
then  the  said  Lemuel  Fomeroy  shall  be  entitled  to  receive  from  the 
United  States,  for  each  of  the  said  six  thousand  muskets,  the  same  sam 
which  the  actual  cost  of  manufacturing  a  musket  in  the  Springfield 
armory  shall  amount  to,  in  lieu  of  the  twelve  dollars  and  a  half  afore- 
said— the  said  average  cost  to  be  ascertained  within  two  years  from  the 
date  hereof;  it  being  fully  understood  by  the  respective  parties  to  this 
agreement  that  the  interest  on  the  entire  capital  employed  at  the 
Springfield  armory,  insurance  against  all  risk,  with  the  addition  of 
6uch  further  per  centage  for  wear  and  decay  as  shall  be  sufficient  to 
preserve  said  capital  unimpaired,  shall  be  charged  as  making  a  part 
of  the  cost  of  manufacturing  arms  at  the  United  States  armories. 

Fifth.  It  is  agreed  that  payment  for  each  parcel  of  three  hundred 
muskets,  with  the  ball  screw,  spring  vices,  boxes,  &c.,  shall  be  made 
to  the  said  Lemuel  Fomeroy  at  the  time  of  his  delivering  the  same,  as 
aforesaid,  or  as  soon  thereafter  as  may  be. 

Sixth.  It  is  agreed  that  if  the  United  States  shall  alter  or  modify 
the  pattern  or  model  musket,  or  establish  a  model  or  pattern  difiSering 
in  any  respect  from  that  upon  which  this  agreement  is  founded,  then 
the  muskets  to  be  thereafter  manufactured  under  this  agreement  shall 
be  made  conformable  thereto,  if  it  be  required  by  the  chief  of  the  Ord- 
nance department ;  Provided^  however^  that  the  said  Lemuel  Fomeroy 
fihall  be  allowed  a  reasonable  compensation  for  any  extra  expense  oc- 
casioned by  such  alteration,  or  shall  be  subject  to  a  reasonable  redac- 
tion of  price,  as  the  case  may  be  ;  the  amount  of  such  compensation  or 
reduction  to  be  agreed  upon  and  established  before  any  alteration  is 
made.  No  deviation  from  the  established  pattern  will  at  any  time  be 
made,  unless  expressly  directed,  in  writing,  by  the  chief  of  the  Ord- 
nance department  for  the  time  being. 

Seventh.  It  is  agreed  that  the  United  States  shall  possess  the  right 
to  declare  this  agreement  null  and  void  whenever  the  said  Lemuel 
Fomeroy  shall  have  failed  to  deliver,  in  any  one  year,  four-fifths  of 
the  number  of  muskets,  as  herein  stipulated,  except  the  year  1840. 

Eighth.  It  is  further  agreed  that  the  United  States  shall  be  at  lib- 
erty to  increase  the  number  of  muskets  to  be  manufactured  and  deliv- 
ered as  before  stated,  not  exceeding  in  the  whole  two  thousand  five 
hundred  per  year,  on  giving  the  parties  of  the  other  part  six  months' 
notice  of  this  increase,  and  payment  therefor  shall  be  made  at  the  same 
rate  and  in  the  same  manner  as  hereinbefore  provided. 

Ninth,  It  is  expressly  conditioned  that  no  member  of  Congress  is  or 
ehall  be  admitted  to  any  shareor  part  of  this  contract  or  agreement, 
or  to  any  benefit  to  arise  therefrom. 

In  witness  whereof  the  parties  aforesaid  have  hereunto  set  their 
hands  and  affixed  their  seals  the  day  and  year  first  above  written. 

G.  TALOOTT,  [seal.] 

Lieut.  Colonel  of  Ordnance. 
L.  FOMEROY,  [seal.] 
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Witnesses  to  the  signature  of  Colonel  Talcott — 
WiLUAH  0.  BeddalL) 
Samxjbl  Bainet. 

Witnesses  to  the  signature  of  L.  Pomeroy — 

JUUUS  BOCKWBLL, 

Thokas  Hassabd,  Jr. 
Approved.  J.  B.  P* 

Ordnancb  Oppicb, 

Washngtonj  June  2,  1852. 

I  certify  that  the  foregoing  copy  of  a  contract  with  L.  Pomeroy, 
dated  the  26th  of  February,  1840,  is  a  correct  copy  from  the  record  ia 

this  ofiSce. 

A.  K.  CBAIO,  OoUmd  of  Ordnance. 


D.  Nippea  to  Hon.  J.  Fomance. 

Mill  Crbbk,  May  14,  1840. 

Dear  Sir:  Since  I  received  your  letter  my  brother  has  been  at 
Washington.  C!olonel  Talcott  gave  him  an  order  to  go  to  Harper's 
Ferry  to  get  the  limbs.  He  got  the  bayonet  and  the  mounting  ;  the 
lock  has  not  yet  come.  It  is  now  four  weeks  since  my  workmen  are 
all  idle^  except  two,  and  have  been,  some  of  them,  these  two  months. 
We  are  now  inspecting  ;  as  soon  as  that  is  through,  which  will  be  in 
a  few  days,  all  are  done.  Mr.  Warner,  the  master  armorer  of  Spring- 
field armory,  passed  through  Philadelphia  yesterday.  He  informed 
me  that  ex-Governor  Edwards  was  at  Washington  three  weeks  ago, 
and  government  gave  him  three  thousand  muskets  to  make  of  the 
old  pattern.  I  wish  you  would  please  wait  upon  the  Secretary  of 
War  personally  and  try  to  get  ten  or  fifteen  hundred  for  me  to  make 
of  the  old  pattern,  or  more,  if  you  can.  Even  if  I  had  the  model 
^an,  it  would  take  several  months  before  we  can  get  ready  to  go  on  ; 
It  won't  do  to  be  in  idleness  that  long.  By  complying  with  this  re- 
quest and  letting  me  know  the  result  as  soon  as  possible,  you  will  very 
much  oblige, 

Yours  respectfully, 

DANIEL  NIPPES. 

Mr.  JOSBPH  FORNAKCE. 


Ban.  J.  Fomance  to  (he  Secretary  of  War. 

May,  1840. 

Dbar  Sir  :  I  send  enclosed  a  letter  from  Mr.  Nippes.  I  hope  you 
will  do  me  the  favor  to  furnish  me  with  an  answer  for  Mr.  Nippes  as 
ftoon  as  convenient. 

BespectfuUy,  yours. 

J.  FOKNANCE. 
J.  B.  PoiKHBTT,  Esq.  I  Secretary  of  War. 
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Secretary  of  War  to  Hon.  J.  Fornanoe, 

Wab  Department,  May  20,  1840. 

Sir:  Id  answer  to  the  letter  of  Mr.  D.  Nippes,  enclosed  in  your 
cote  on  the  subject  of  his  request  to  be  furnished  with  a  musket  of  the 
new  model,  and  to  be  allowed  to  continue  the  manufacture  of  arms 
according  to  the  old  pattern,  I  have  the  honor  to  transmit  you  a  re- 
port of  the  officer  in  charge  of  the  Ordnance  bureau,  which  is  con- 
curred in  by  the  department. 

J.  E.  POINSETT. 

Hon.  Jos.  FORNANCE, 

House  of  Representatives. 


Hon.  J.  Fomance  to  D.  Nippes. 

May  21,  1840. 

Dbar  Sir  :  I  obtained  from  the  department  an  answer  to  your  re- 
quest, and  as  it  is  not  as  satisfactory  as  I  could  wish^  I  hare  it  ia 
writing  from  them,  and  send  it  as  I  received  it. 

It  is  the  same  answer  I  have  at  all  times  received,  with  the  excep- 
tion that  they  now  promise,  with  some  appearance  of  hope,  that  the 
model  will  be  soon  ready. 

Accept  my  respects,  and  be  assured  that  there  is  nothing  that  I 
ishall  not  be  pleased  to  do  for  you  in  this  behalf  at  any  time.  And  if 
the  promise  be  not  complied  with  shortly,  please  write. 

Yours, 

J.  FORNANCE. 
Daniel  Nippes, 

Merion  square^  Montgomery  county ^  Pa, 


Colonel  of  Ordnance  to  Secretary  of  War. 

Ordnance  Office, 
Washington^  June  9,  1840. 

'Sir  :  The  letter  of  the  Hon.  Mr.  Fomance,  concerning  the  applica- 
tion of  Mr.  Nippes  to  continue  the  manufacture  of  muskets  of  the  old 
pattern,  and  grounding  his  claim  on  the  report  that  three  thousand 
muskets  are  to  be  made  this  year,  of  the  old  pattern,  by  the  owners  of 
the  Whitney ville  factory,  is  received,  and  in  relation  to  this  matter  it 
js  proper  to  state  all  the  tacts.  The  trustees  of  Whitney's  estate  are 
bound  to  deliver  the  armory,  with  everything  in  any  way  belonging 
to  it,  to  the  heir,  a  son,  to  whom  it  was  devised,  on  his  coming  of  age, 
•which  takes  place  in  November,  1841.  The  property  of  Whitney,  at 
the  time  of  his  decease^  seventeen  years  ago,  was  supposed  to  be  very 
large,  and  the  particular  part  devised  to  the  son  did  not  much  exceed 
wfhskt  was  left  to  each  of  the  other  heirs.     By  the  failure  of  a  bank,  and 
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many  cbanges  in  the  valae  of  persoDal  property,  the  share  of  the  other 
heirs  is  now  very  much  reduced  in  value,  and  the  trustees  have  con- 
sidered it  their  duty  not  to  reduce  the  amount  still  further  by  apply- 
ing a  portion  of  it  to  extend  and  increase  the  value  of  the  armory. 
They  therefore  applied  for  authority  to  continue  operations  without 
changing  patterns.  Under  this  view  of  the  case  it  was  considered 
proper  to  permit  them  to  manufacture  muskets  as  heretofore,  until 
November,  1841. 

The  muskets  manufactured  at  Whitneyville  are  all  made  with  ma- 
chinery, and  are  acknowledged  to  be  of  the  best  quality,  with  a  de- 
gree of  uniformity  in  the  parts  that  does  not  exist  to  such  an  extent 
elsewhere.  Mr.  Nippes  has  very  little  or  no  machinery,  as  will  ap- 
pear by  the  paper  enclosed  herewith,  which  is  a  copy  of  a  report  made 
to  me  by  the  former  master  armorer  of  the  Springfield  armorer.  It 
appears  probable  that  Mr.  Nippes  does  not  intend  to  provide  himself 
with  much,  if  any,  machinery^  relying  on  hand-labor  alone.  This 
will  suffice  with  renrd  to  lock-making,  if  he  possesses  first  rate  work- 
men, but  it  cannot  oe  extended  to  the  mounting  and  finishing  of  arms, 
without  the  certainty  of  loss.  How  much  his  desire  to  continue  work- 
ing on  the  old  model  may  be  prompted  by  the  fear  of  his  inability  to 
meet  the  requirements  of  the  new  model,  is  not  for  me  to  say.  He 
has  not  yet  made  any  contract  for  work  of  the  new  pattern,  nor  would 
he  be  safe  in  doing  so,  unless  he  is  prepared  to  construct  the  neces* 
sary  machinery. 

1  have  not  learned  that  he  has  yet  made  a  beginning,  and  on  refer- 
ring to  the  condition  of  his  several  shops  last  year,  it  is  questionable 
whether  he  really  intends  to  incur  the  expense. 

The  letter  of  Mr.  Fornance  is  returned  herewith. 

Very  respectfully,  I  am^  sir,  your  most  obedient  servant, 

G.  TALCOTT, 
LietUenafU  Colonel  of  Ordnance. 
Hon.  J.  B.  Poinsett, 

Secretary  of  War. 


Eon,  J.  Fornance  to  D.  Nippes. 

June  11, 1840 

Dear  Sir:  I  have  endeavored  to  do  something  for  you  without 
effect.  The  Secretary  says  the  favors  shown  to  Whitney's  estate  was 
without  his  knowledge,  and  that  he  knew  nothing  of  it  until  he  has 
since  called  on  Colonel  Talcott  for  information,  and  altogether  disap- 
proves of  it,  though  he  intimates  that  there  is  more  reason  for  it  in 
Whitney's  case  than  in  yours. 

Colonel  Talcott  has  gone  to  some  trouble  to  satisfy  the  Secretary, 
and  among  other  things  says,  that  the  muskets  manufactured  at  Whit- 
neyville arc  all  made  with  machinery,  and  are  acknowledged  to  be  of 
the  best  quality,  with  a  degree  of  uniformity  in  the  parts  that  Hoes 
not  exist  to  such  an  extent  elsewhere.     He  tells  the  Secretary  that 
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yott  have  little  or  no  mschinery^  and  refers  the  Secretary  to  a  letter 
from  J.  Weatherheadi  an  extract  from  which  I  send  yon  enclosed. 

He  tells  the  Secretary  that  it  appears  that  yon  do  not  intend  to  pro- 
vide yonrself  with  much,  if  any,  machinery,  relying  on  hand-labor 
alone.  He  says  that  hand-work  may  do  for  locks,  with  good  work- 
men, hut  will  not  do  for  mounting  and  finishing  of  arms  without  cer- 
tainty of  loss. 

He  tells  the  Secretary  that  he  has  not  learned  that  yon  have  made 
a  be^inninff  of  getting  new  machinery,  and  that  on  referring  to  the 
condition  oi  your  shops  last  year,  he  says  it  is  questionable  whether 
you  intend  to  incur  the  expense. 

He  further  mentioned  that  you  had  made  no  contract  for  work  of 
the  new  pattern,  and  says  it  would  not  be  safe  for  you  to  do  so,  unless 
yon  are  prepared  to  construct  the  necessary  machinery ;  and  further 
suggests  the  probabilitv  that  your  desire  to  work  on  the  old  pattern 
may  be  prompted  by  the  fear  of  your  inability  to  meet  the  require- 
ments of  the  new  model.  I  have  been  particular  in  sending  all  of 
Colonel  Talcott's  reasons,  I  fear  it  shows  rather  an  unfavorable  dis- 
position towards  you. 

Enclosed  is  the  extract  of  a  letter  of  which  I  have  already  spoken. 
Yours, 

J.  FORNANCE. 


Han.  J.  Fomance  to  Secretary  of  War. 

JuNB  20, 1840. 

D£AB  Sir  :  Your  answer,  together  with  Colonel  Talcott's  explana- 
tion, was  duly  received,  extracts  from  which  were  sent  by  me  to  Mr. 
Nippes. 

I  have  just  received  the  enclosed  from  Mr.  Nippes.  How  far  it  con- 
tradicts what  is  said  by  Colonel  Talcott  you  will  yourself  perceive. 

It  appears,  however,  that  Mr.  Nippes  has  some  fears  that  he  is  to 
have  no  work,  whether  he  prepares  or  not.  Please  remove  all  doubts 
from  his  mind  on  that  scote. 

His  fears  are  not  entirely  groundless,  for  Colonel  Talcott  says  he 
has  not  yet  contracted.  I  think  these  are  his  words.  1  have  not  his 
letter  by  me. 

With  great  respect^  yours^ 

J.  FORNANCE. 

To  J.  B.  PoiNBffrT,  Esq., 

Secrttaryof  War. 


Becretay  of  War  to  Hon.  J.  Fomance. 

Wasl  Depabxubrt,  Jtdy  9, 1840. 

Fn :  I  have  the  honor  to  transmit  to  yon  a  report  of  the  lieutenant 
coUnsl  of  ordnance^  in  answer  to  your  two  letters  of  the  20th  ultimo 
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and  3d  instant,  relative  to  tlie  contract  which  Mr.  Nippes  wishes  to 
undertake  for  the  manufacture  of  arms  according  to  the  new  model. 

J.  R.  POINSETT. 

Hon.  Jos.  FOBNANCB, 

JSbtMe  of  Bepresentativea. 


Son.  Jos.  Fomance  to  Secretary  of  War. 

July  30, 1840. 

Dear  Sir  :  I  have  just  written  to  Colonel  Talcott  relative  to  the 
model  musket,  and  also  relative  to  the  quantity  of  arms  that  are  to  be 
allowed  Mr.  Nippes. 

I  do  sincerely  hope  that  the  model  will  be  sent  on  soon,  and  that 
Mr.  Nippes  will  be  allowed  a  reasonable  contract.  It  is  of  some  im- 
portance here  ;  and,  as  I  think  it  may  be  done  without  any  loss  or  dis- 
advantage, to  the  government,  I  wish  he  may  be  permitted  to  have 
what  he  so  earnestly  solicits. 

When  Mr.  Nippes  was  doing  his  work  by  hand,  his  work  was  ad- 
mitted to  be  among  the  best.  He  has  now  been  on  to  Spring^eld  to 
get  machinery  and  hands,  and  has  returned  much  pleased  with  the 
improvements,  and  will,  I  have  no  doubt,  do  as  much  credit  to  himself 
with  machinery  as  he  did  with  hand  labor. 
With  great  respect,  yours, 

J.  FORNANCE, 

To  J.  B.  Poinsett,  Esq., 

Secretary  of  War. 


Colcnd  of  Ordnance  to  Hon.  J.  Fomance. 

Orbnakcb  Ofsiob, 
Washvigtonf  August  1,  1840, 

Sir  :  Your  letter  of  30th  ultimo,  concerning  the  affairs  of  Mr.  Nip* 
pes,  is  received,  and  in  reply  I  have  to  st-ate  that  the  order  for  the 
snperintendent  of  Hari)er's  Ferry  armory  to  send  a  model  musket  to* 
Mr.  Nippes  has  been  this  day  reiterated.  As  regards  the  number  of 
muskets  to  be  made  by  Mr.  Nippes^  it  has  not  been  settled  further 
than  to  assure  him  that  he  should  be  allowed  eight  hundred. 

The  great  amount  of  arms  other  than  muskets  annually  called  for 
by  the  different  States  absorbs  a  large  portion  of  the  sum  appropriated 
for  arming  the  militia,  and  obliges  us  to  reduce  the  expenditures  for 
muskets. 
It  is  not  necessary  for  Mr.  N.  to  visit  this  place. 
I  am,  sir,  respectfuUyi 

O.  TALOOTT, 
Lieutenant  OoUmd  qf  Ordnance. 

Hon.  J.  FORHANCB, 

Norrietoumj  Pennsylvania. 
Bep.  0.  C.  264 2 
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Secretary  of  War  to  San.  J.  Famanoe. 

War  Department,  August  3, 1840. 

Sir  :  I  have  the  honor  to  refer  yoa  to  the  aocompanying  report  of 
the  lientenant  colonel  of  ordnance,  in  relation  to  the  affairs  of  Mr. 
NippeSi  in  reply  to  your  letter  of  the  30th  ultimo. 

BespectfuUy, 

J.  R.  POINSETT. 

Hon.  J.  FORNAKCBy 

Narriatoumj  Pennsylvania. 


Hon.  J.  Fomance  to  CoUmd  of  Ordnance, 

August  24, 1840. 

Dear  Sir  :  Yours  of  the  Ist  of  August  was  duly  received,  and  the 
information  it  contained  given  to  Mr.  Nippes. 

A  few  days  ago  Mr.  Nippes  called  upon  me  and  informed  me  that 
he  had  not  received  the  model,  and  wished  me  again  to  remind  you  of 
the  loss  he  must,  necessarily  sustain  by  so  much  delay. 

Let  me  again  solicit  your  attention  to  this  matter,  and  would  hope 
that  his  contract  might  be  raised  to  double  what  has  been  allotted  to 
him,  to  compensate  him  for  the  entire  loss  of  this  summer. 

Yours  truly, 

J.  FORNANCE, 
Colonel  G.  Talcott, 

Ordnance  Office. 


Captain  Symington  to  Hon.  J.  Fomance. 

Ordnance  Office, 
Washington^  August  27,  1840. 

Sir  :  Your  letter  of  24th  August  has  been  received. 

From  the  tenor  of  the  letter  from  this  office  to  the  superintendent 

of  the  Harper's  Ferry  armory,  directing  him  to  furnish  a  new  model 

musket  to  Mr.  Nippes,  there  is  no  reason  to  doubt  that  every  exertion 

has  been  made  to  prepare  and  forward  it  as  early  as  practicable. 

I  have  the  honor  to  be,  sir,  very  respectiuUy,  your  obedient  servant, 

JOHN  SYMINGTON, 

Captain  of  Ordnance. 
To  the  Hon.  J.  Fornance, 

Norristoton^  Pennsylvania. 


Hon.  J.  Fomance  to  Secretary  of  War. 

September  2,  1840. 

Bear  Sir  :  *Some  three  or  four  months  ago  I  called  with  Nippes  in 
the  office  of  Colonel  Talcott,  where,  in  my  presence,  Colonel  Talcott 
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told  Mr.  Nippes  that  he  had  ordered  the  saperintendent  at  Harper's 
Ferry  to  send  Mr.  Nippes  a  model  musket. 

Since  that  I  have  received  a  letter  signed  by  Colonel  Talcott,  stating 
that  on  the  1st  of  Aognst  he  had  reiterated  the  order  to  the  superin- 
tendent at  Harper's  Ferry  to  send  Nippes  a  model  musket. 

On  the  2Tth  of  August,  I  received  another  letter,  signed  by  Captain 
Sjmingten,  stating  th%t  the  tenor  of  the  letter  from  the  office  to  the 
superintendent  of  the  Harper's  Ferry  armory,  directing  him  to  furnish 
a  new  model  musket  to  Mr.  Nippes,  is  such  that  there  is  no  reason  to 
doubt  that  every  exertion  has  teen  made  to  prepare  and  forward  it. 

Mr.  Nippes  also  informs  me,  that  long  Before  the  first  period  to 
which  I  have  referred,  Colonel  Talcott  promised  to  forward  a  model 
musket  to  him. 

But  to  this  time  Mr^  Nippes  has  received  no  model  musket. 

I  write  this  hoping  and  soliciting  a  decisive  answer,  wishing  to 
know,  once  for  all,  when  Mr.  Nippes  may  expect  to  get  this  model  and 
be  permitted  to  go  to  work*    I  am  induced  to  take  this  part,  believing 
that  Mr.  Nippes  has  been  much  injured  by  so  great  delay. 
With  great  respect,  yours, 

J.  FOENANCE. 

To  J.  B.  PonrsBiT,  Esq., 

Secretary  of  War. 


Captain  Edward  Lucas  to  Hon.  J.  Fomance. 

SUPmiNTBNDSNT'S  OfFIOB, 

Harper's  Ferry  Armory y  Fa.^  September  7, 1840. 

Sib  :  In  reply  to  yours  of  the  2d  instant,  received  yesterday ,  I  have 
to  state  that  Mr.  Nippes  came  on  with  the  order  for  the  model  muskefc 
himself,  iand  received  every  assistance  in  our  power,  and  was  furnished 
at  the  time  or  shortly  after  with  most  of  the  parts  of  the  gun.  And 
had  we  supposed  he  was  in  any  great  want  of  the  model,  we  would 
have  forwarded  him  one  of  the  first  that  were  put  together,  though 
they  were  defective,  and  not  such  as  Major  Moor^  the  master  armorer, 
would  like  to  let  go  from  the  armory  as  models.  I  regret  very  much 
that  Mr.  Nippes  should  have  suffered  any  inconvenience  from  the  de* 
lay.  One  will  be  ready  in  the  course  of  a  week,  and  will  be  forwarded 
to  him.  Several  alterations  have  been  made  since  he  was  here,  and 
we  have  had  great  difficulty  in  getting  barrels  and  locks  to  please. 
Out  of  100  barrels,  five  only  were  taken  of  the  first  pattern,  and  re- 
cently but  one  out  of  nine  that  were  made  for  the  present  models  an* 
swered. 

Very  respectfully,  your  most  obedient  servant, 

EDWABD  LUCAS,  Jr., 

Sty[>erintendent* 
Hon.  Joseph  Fornance. 
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D.  Ntppea  to  OoUmel  of  Ordnance. 

LowsB  MiRioNy  September  16, 1840. 

Dear  Sir  :  I  have  spent  now  abont  $1,000  in  cash  for  the  purpose 
of  getting  machinery  proper  for  milking  the  new  model  mufiket.  I 
have  also  entered  into  contracts  of  different  kinds  making  preparation 
for  the  completion  of  said  contract,  which  will  in  a  short  time  cost  me 
several  hundred  dollars  more,  and  am  waiting  now  for  the  model  and 
yonr  order  to  proceed. 

In  this  conaition  I  have  been  astonished  and  mortified  to  hear  that 
mj  brother  William  has  been  trying  to  injure  me  and  prevent  me 
irom  getting  the  contract.  I  now  regret  that  I  have  gone  to  so  mnch 
expense  as  I  have  in  preparing  machinery.  But  having  expended 
and  entered  into  contracts  to  the  amount  of  near  |1,500,  all  of  which 
is  lost  to  me  if  I  do  not  get  the  contract,  I  am  induced  to  make  further 
inquiry  into  the  matter. 

I  hear  that  my  brother  William  has  written  you  a  letter ;  I  under- 
stand that  he  boasts  of  having  done  so ;  I  understand  further  that  he 
tells. you  that  the  inspector  was  imposed  on  at  the  last  inspection ;  that 
the  arms  turned  in  last  winter  were  good  for  nothing ;  that  the  stocks 
were  not  seasoned,  that  they  were  kept  in  a  damp  room  to  make  them 
pass,  &c  If  he  has  written  you  such  a  letter,  I  will  assure  yon  that  I 
am  ignorant  of  ever  committing  such  an  offence,  and  must  have  been 
imposed  on  as  much  as  the  inspector.  That  the  arms  were  kept  in  a 
damp  room  is,  I  think,  untrue,  as  I  can  satisfy  any  one  who  will  visit 
the  room.  I  would  like  to  have  a  copy  of  his  letter  if  you  would  do 
me  the  favor  to  send  me  a  copy. 

I  understand,  also,  that  he  says  you  told  him  that  I  was  not  to  have 
any  work  until  I  got  as  much  machinery  as  there  is  in  the  national 
armory,  and  then  I  was  only  to  make  800,  not  800  annually,  but  800 
altogether ;  that  when  I  was  ready,  or  thought  myself  so,  you  would 
send  an  inspector,  and  if  I  had  not  all  the  machinery  I  should  have 
BO  work.  Now,  it  is  necessary  for  me  to  tell  you  that  I  cannot  spend 
my  money  to  get  machinery  to  make  800  muskets ;  I  understand  800 
per  year.  The  money  I  have  already  spent  will  not  be  returned  in 
making  2,000  muskets. 

I  hear  that  my  brother  says  that  you  complained  because  I  got  Mr. 
Fornance  to  interfere  in  my  behalf.  I  did  not  think  this  a  crime ;  Mr. 
Fornanoe  was  for  many  years  a  near  neighbor  and  personal  friend,  and 
I  would  have  thought  hard  if  he  had  not  shown  some  interest  for  me. 
My  understanding  always  was,  and  it  was  confirmed  by  letters  shown 
to  me  by  Mr.  Fornance,  that  1  was  to  provide  sufficient  machinery  to 
make  all  the  mounting,  &c.,  so  it  would  shift  better  than  those  made 
by  hand,  that  I  should  then  have  for  certain  800  per  year,  and  when  I 
told  you  once  800  was  too  small,  you  said  this  Was  only  nominal,  and 
might  be  increased,  or  that  amount. 

Formerly  my  letters  frequently  came  through  my  brother  Williatn ; 
please  answer  this,  directed  to  me.  No.  174  Coates  street,  Philadelphia. 

BespectfuUy,  yours, 

DANIEL  NIPFE8. 

Colonel  Talcott,  Ordnance  Department. 


DANIEL  NIPPES.  21 


Son.  t7.  Fomance  to  Colonel  of  Ordnance. 

NoBBiSTOWN,  September  30,  1840. 

DiBAB  Sib  :  Daniel  Nippes  is  very  uneasy,  and  is  still  continually 
calling  upon  me  relative  to  his  proposed  contract.  Every  week  or  two 
he  gets  an  opinion  from  sometning  that  somebody  tells  him,  that  you 
do  not  intend  to  give  him  that  work,  and  that  consequently  he  has 
expended  $1,000  or  more  for  nothing. 

I  wrote  a  long  letter  for  him  a  week  or  two  past,  under  his  direc- 
tion, requesting  a  copy  of  his  brother's  letter,  &c. ;  to  this  he  has  re* 
oeived  no  answer,  and  this  has  caused  new  alarm. 

I  wish  it  could  be  within  your  power  to  send  him  on  a  written  order 
to  go  to  work,  and  then  his  mind  will  be  at  rest  on  the  subject. 

JeKpect  to  be  at  Washington  next  week,  and  if  I  can  do  anything 
I  would  be  pleased  to  do  it.  I  have  no  interest  in  the  matter  further 
than  it  is  a  neighbor  makes  the  application. 

Tours, 

J.  FORNANCE 

G.  Talcott,  Esq . , 

CoUmdof  Ordnance. 


Hon.  J.  Fomance  to  Odond  of  Ordnance. 

NoBBisTOWK,  October  6, 1860. 

Deab  Sib  :  I  have  received  yours  of  the  3d.  I  think  you  misun-^ 
derstood  my  last  request ;  it  was  that  you  would  send  an  order  to 
Nippes  to  go  to  work  ;  this  would  set  his  mind  at  rest ;  the  model  had 
been  received  by  him  before  my  last. 

I  will  undertake  to  say  for  Mr.  Nippes,  that  if  you  will  give  him 
orders  to  make  1,600  muskets,  (which  will  be  two  years'  work,  as  I 
formerly  understood  it,  and  as  one  year  has  now  elapsed  it  would  be 
nothing  more  than  right,)  of  the  new  model ;  he  will  not  ask  the  de- 
partment for  any  more  work,  allowing  him  to  proceed  immediately 
with  the  machinery  he  now  has  procured  ;  and  that  when  the  1,600 
are  finished  and  passed,  he  will  consider  himself  precluded  from  asking 
any  further  contract. 

I  ask  this  for  Mr.  Nippes,  because  it  was  my  advice  to  him  that  in« 
duced  him  to  spend  the  money  he  has  spent  in  getting  machinery. 

He  had  some  doubts  in  the  beginning  whether  he  would  be  safe  in 
purchasing  machinery  without  having  first  a  contract  by  which  he 
would  be  sure  of  having  several  years'  employ. 

I  told  him  that  from  what  you  had  said  in  my  presence,  together 
with  your  letters,  I  would  think  it  safe  for  him  to  expend  his  money 
in  getting  machinery.  This  he  says  induced  him  to  spend  above 
|1,000.  Now  all  I  ask  for  him  is  one  contract  that  will  compensate 
him  some  for  this  expenditure,  and  then  to  end  forever. 

He  tells  me  he  has  machinery  to  make  the  mounting,  &c.,  agreea- 
bly to  the  new  model.    I  do  not  know  it  to  be  so,  but  have  his  word 
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for  it.  I  am  gorry  to  trouble  yoa  bo  mncli,  bat  am  now  indaoed  be- 
cause Nippes  seems  to  reflect  upon  the  inducement  held  out  to  him  to 
expend  his  money. 

Tours,  respectfully, 

J.  FOENANCE. 
Col.  G.  Taloott, 

Ordnance  Office. 

Do  me  the  favor  to  answer  this  soon.  I  expected  to  have  visited 
Washington  this  week,  but  will  not,  I  fear,  be  able  to  get  there.  Mr. 
Nippes,!  believe,  will  willingly  accept  a  contract  on  the  above  terms. 
His  orother's  conduct  has  been  such  that  he  desires  to  leave  the  busi- 
ness, if  he  can  only  be  paid  something  for  his  machinery;  so  at  least 
he  informs  me. 


OdUmd  of  Ordnance  to  Son.  J.  Fomanoe. 

Ordnakob  Office, 
Washington,  October  8, 1840. 

Sib:  Your  letter  of  the  6th  instant  has  been  received.  It  has  been 
the  intention  of  the  department  to  eive  Mr.  Nippes  a  contract  for  800 
muskets  a  year  for  five  vears,  with  liberty  for  the  government  to  in- 
crease the  number  on  giving  suitable  notice.  The  only  difficulty  has 
been  to  save  Mr.  Nippes  from  loss,  and  the  United  States  from  dis- 
appointment, by  the  rejection  of  his  work,  in  case  it  does  not  come  up 
to  the  re<juired  standing.  If  you  feel  assured  of  his  skill  and  ability 
to  execute  the  work  according  to  the  model,  he  may  begin  at  once; 
but  to  prevent  a  great  loss,  an  inspection  will  be  made  as  soon  as  he 
has  200,  or  any  less  number,  at  his  option,  ready  for  examination ;  or^ 
one  of  the  master  armorers  of  the  United  States  may  be  ordered  to 
make  an  inspection  of  the  machinery  and  tools  of  Mr.  Nippes  at  once^ 
and  report  whether  he  will  be  able  to  fulfil  a  contract. 

Respectfully,  &c.,  &c., 

G.  TALCOTT, 
Lieutenant  Cdofiel  Ordnance. 

Hon.   J.    FORNANOB, 

Norrietoianj  Pennsylvania. 


Hon.  J.  Fomanoe  to  Colonel  of  Ordnance. 

Dbcbmbbb  9,  1840. 

Dear  Sir:  I  am  sorry  to  trouble  you  any  more  relative  to  Mr. 
Nippes's  affairs,  I  ieel  assured  you  are  already  weary,  from  my  con- 
tinued importunity  ;  but  a  new  difficulty,  in  the  mind  of  Mr.  Nippes,. 
has  urged  me  to  do  so. 

When  you  last  wrote  to  me,  I  gave  Mr.  Nippes  a  copy  of  so  much  of 
your  letter  as  was  important  to  him  to  have.    I  also  renewed  my 
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opinion  thftt  the  government  would  act  fairly  with  him  if  he  wonld 
complete  two  hundred  muskets  for  inspection,  and  advised  him  at  the 
same  time  to  furnish  himself  with  all  necessary  machinery  before  he 
commenced. 

In  compliance  with  this  advice,  Mr.  Nippes  made  some  additional 
preparaptions,  and  was  about  building,  or  at  least  enlarging  his  build- 
ings, so  that  he  might  have  all  his  machinery  together.  This,  in  part, 
together  with  other  circumstances,  Mr.  Nippes  informs  me,  will,  m  all 
probability,  prevent  him  from  having  any  ready  for  inspection  before 
the  Ist  of  April.  Now  Mr.  Nippeef's  fears  have  been  again  alarmed  by 
the  result  of  the  late  election.  He  says  he  has  no  written  contract,  and 
if  there  should  be  new  officers  they  may  disregard  all  the  labor  and 
attention  and  expense  which  he  has  given,  and  wishes  to  be  made 
more  secure. 

Desirous  that  right  should  be  done  to  Mr.  Nippes,  who  is  an  indus- 
trious, deserving  nian,  I  had  intended  to  call  upon  you  in  person  re- 
specting it,  but  have  been  prevented  from  doing  so  yet.  In  the  mean- 
time please  inform  me  what  may  be  done.  You  will  understand,  I 
hope,  that  my  object  is  merely  to  act  in  compliance  with  Nippes's  r^ 
quest,  and  to  do  nothing  but  what  may  be  strictly  just  and  right.  A 
conditional  contrad^  containing  all  that  your  letter  to  me  contained, 
would  satisfy  Mr.  Nippes,  and  at  present  I  cannot  see  any  impropriety 
in  doing  so.  I  feel  myself,  however,  entirely  willing  to  abide  your 
opinion  in  the  matter. 

With  great  respect^  yours, 

J.  FORNANCE. 

C!ol.  G.  Taloott, 

Ordnance  Department. 


Colonel  cf  Ordnance  to  Hon.  J.  Fomxmce. 

Obdnancb  Office, 
Washington,  December  11,  1840* 

Sir  :  Your  letter  of  the  9th  instant,  in  relation  to  the  affairs  of  Mr. 
Nippes,  has  been  received.  There  is  no  hazard  or  difficulty  in  the  case. 
Mr.  Nippes  may  safely  rely  on  the  letters  from  this  office,  and  if  he 
complies  with  what  pertains  to  his  share  of  the  business,  he  may  de- 
pend on  having  a  contract. 

It  is  not  usual  to  make  conditional  agreements  in^any  other  way 
than  that  which  has  been  followed  in  his  case,  and  you  may  assure 
him  of  its  security  in  any  event  that  can  possibly  occur. 
BespectfuUy,  your  obedient  servant, 

G.  TALCOTT, 
lAeutenanl  OoUmd  of  Ordnance. 

Hon.  J.  FORNANGB, 

House  of  Bqfyresentatives, 
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B. 

CofUrad  with  L.  Pomeroy. 

This  agreement^  made  this  17th  day  of  March ,  1842,  between  Geo. 
Talcott^  Ceiitenaiit  colonel  of  ordnance^  in  the  service  of  the  United 
States,  acting  with  the  consent  and  under  the  direction  of  the  Hon. 
John  C.  Speocer,  Secretary  of  War,  of  the  one  part,  and  Lemuel  Pom- 
eroj,  of  Pittsfield,  State  of  Massachusetts,  of  the  other  part,  witnesseth: 
That  whereas  a  contract  was  made  on  the  26th  of  February,  1840,  be- 
tween the  said  Pomeroy,  of  the  one  part,  and  the  said  Talcott,  acting 
with  the  consent  and  under  the  direction  of  the  Hon.  J.  B.  Poinsett, 
Secretary  of  War,  of  the  other  part,  whereby  the  said  Pomeroj  con- 
tracted to  manufacture  and  deliver  six  thousand  muskets  for  the  service 
of  the  United  States,  as  by  reference  thereto  will  more  fully  appear ; 
and  whereas  the  fourth  article  of  the  said  contract  stipulateis  that  the 
United  States  shall  pay  to  the  said  Pomeroy  twelve  dollars  and  a  half 
for  each  of  said  muskets  complete,  and  ^^  that  when  the  actual  cost  of 
manufacturing  muskets  at  the  public  armories  shall  be  satisfactorily 
ascertained,  that  then  the  said  Pomeroy  shall  be  entitled  to  receive 
from  the  United  States,  for  each  of  the  said  six  thousand  muskets,  the 
same  sum  which  the  actual  cost  of  manufacturing  a  musket  in  the 
Springfield  armory  shall  amount  to,  in  lieu  of  the  twelve  dollars  aud  a 
half  aforesaid,  the  said  average  cost  to  be  ascertained  within  two  years 
from  the  date  hereof,  it  being  fully  understood  by  the  respective  parties 
to  this  agreement  that  the  interest  in  the  entire  capital  employed  at  the 
Springfield  armory,  insurance  against  all  risk,  with  the  addition  of 
such  further  per  centage  for  wear  and  decay  as  shall  be  sufficient  to 
preserve  said  capital  unimpaired,  shall  be  charged  as  making  a  part  of 
the  cost  of  manufacturing  arms  at  the  United  States  armories :" 

And  whereas  the  time  specified  in  the  said  contract,  to  wit,  ^^  two 
years,"  has  already  elapsed,  so  that  it  lias  become  necessary  to  ascer- 
tain the  price  that  the  United  states  shall  pay  to  the  said  Pomeroy  for 
the  said  muskets ;  and  whereas  serious  difficulties  exist  and  hinder 
the  ascertaining  the  precise  actual  average  cost  of  the  muskets  manu- 
factured within  the  last  two  years  at  the  Springfield  manufiactory,  bat 
an  approximation  thereto  has  been  arrived  at,  mutually  satisfactory: 

Kow,  therefore,  be  it  known,  that  the  said  parties  to  this  agreement 
have  agreed,  fixed,  and  settled,  and  do  hereby  settle  and  fix  the  price 
to  be  paid  by  the  United  Stated  to  the  said  romeroy,  for  the  said  six 
thousand  muskets,  as  follows,  viz :  for  the  first  two  thousand  one  hun- 
dred, which  have  already  been  delivered  by  him,  and  inspected  and 
received  by  the  United  States,  the  said  Pomeroy  shall  be  paid  at  the 
rate  of  sixteen  dollars  for  each  musket,  and  for  the  thirty-nine  hundred 
remaining  to  be  delivered,  he  shall  be  paid  at  the  rate  of  fourteen  dol- 
lars and  fifty  cents  for  each  musket ;  and  the  implements,  packing- 
boxes,  and  transportation  of  the  whole  number,  shall  be  paid  for  as 
specified  in  the  original  contract. 

If  is  also  further  agreed  that,  in  consideration  of  the  great  expense 
incurred  by  the  said  romeroy,  in  preparing  tools  and  machinery  suited 
to  the  manufacture  of  the  new  model  muskets^  and  the  limited  number 
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embraced  in  his  said  contract,  the  said  parties  of  the  first  part  do 
hereby  extend  the  said  number  to  seven  thoasand  muskets  and  imple- 
ments for  the  same ;  and  the  number  of  one  thousand,  now  added  to 
the  said  original  contract,  shall  be  delivered  and  received,  subject  to  all 
the  rules  of  inspection,  and  other  conditions  pertaining  to  tbe  original 
number  of  six  thousand^  but  may  be  delivered  by  the  said  Pomeroy, 
and  spread,  at  his  own  option,  throughout  the  time,  viz :  three  years, 
that  his  contract  now  has  to  run  ;  and  it  is  further  agreed,  that  the 
United  States  shall  pay  the  said  Pomeroy  fourteen  dollars  and  fifty 
cents  for  each  of  the  said  one  thousand  muskets,  when  inspected  and 
received  ;  and  the  same  price  for  the  implements,  boxes,  and  transpor- 
tation, as  provided  in  the  original  contract  to  which  this  agreement  is 
a  supplement. 

In  witness  whereof,  the  said  parties  aforesaid  have  hereunto  set  their 
hands  and  affixed  their  seals,  the  day  and  year  first  above  written. 

G.  TALCOTT,  [seal.] 

Lieut.  Colond  Oranance. 
L.  POMEROY.  [SBAL.] 

Witness : 

W.  C.  Reddall, 
M.  Adlbr. 

Approved,  March  18, 1822. 

J.  0.  SPENCER. 

Oednance  Opficb, 

Washington,  May  29,  1852. 

I  certify  that  the  within  contract  is  a  true  copy  of  the  record  in  this 
office^  the  original  being  on  file  in  the  Treasury  Department. 

H.  K.  CRAIG, 
Colond  Ordnance. 


D.  Nippea  to  Secretary  of  War.    . 

July  14,  1842. 

Deab  Sir  :  Agreeably  to  several  letters  from  the  Ordnance  Bureau, 
I  was  instructea  and  directed  to  manufacture  muskets  of  the  new 
models  with  the  understanding  to  have  a  sufficient  quantity  to  pay  for 
the  trouble  of  making  machinery  for  the  manufacture  of  said  muskets. 

This  order  was  given  some  two  years  ago )  and  as  yet  I  have  de- 
livered but  five  hundred  muskets,  in  consequence  of  having  so  much 
machinery  to  make. 

As  it  is  important  to  me  that  I  should  have  a  certain  contract,  both 
as  to  number  of  muskets  as  well  as  price,  I  now  respectfully  ask  a  spe- 
cific order  to  make  eighteen  hundred  per  year,  for  three  years,  to  com- 
mence from  the  1st  January  next,  at  the  price  of  fourteen  dollars  and 
fifty  cents  per  musket ;  said  musket  to  be  made  agreeably  to  the  model 
furnished,  and  to  pass  the  inspection  of  the  proper  officers. 
With  respect,  I  am,  your  most  obedient  servant, 

DANIEL  NIPPES. 

Hon.  J.  C.  Spbnckb,  Secretary  of  War. 
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Secretary  of  War  to  D.  Nippea. 

War  Depabtment^  July  15, 1842. 

Sib  :  In  answer  to  yonr  letter  of  the  lith  instant,  I  transmit  here- 
with the  report  of  the  officer  in  charge  of  the  Ordnance  Bureau,  by 
which  you  will  see  that  the  only  objection  to  increasing  the  number  of 
muskets  under  your  contract,  is  the  want  of  funds  to  pay  for  more  than 
are  covered  by  our  ezistine  contracts. 
Very  respectfully,  &c., 

JOHN  0.  SPENCER, 
Mr.  Danibl  Nippes. 


Cdond  of  Ordnance  to  Secretary  of  War. 

Ordnance  Office, 
Washington,  Jviy  15, 1842. 

Sir  :  In  reply  to  the  letter  of  Mr.  Daniel  Nippes,  concerning  a  con- 
tract for  musKets,  referred  to  this  office  for  report,  I  have  the  honor 
to  state  that  Mr.  Nippes  was  formerly  engaged  in  manufacturing  mus- 
kets of  the  old  model  for  the  United  States,  and  on  the  9th  or  March, 
1839,  a  letter  was  addressed  to  him  from  this  office,  a  copy  of  which  is 
enclosed.  As  Mr.  Nippes  performed  most  of  his  work  without  the  aid 
of  machinery,  it  was  supposed  that  he  could  not  undertake  to  make 
arms  of  the  new  model  with  any  prospect  of  success ;  but,  at  his  earnest 
request,  he  was  authorized  to  make  two  hundred,  and  informed  that 
this  number  would  afford  evidence  of  his  ability  to  continue  the  work, 
and,  in  the  event  of  their  being  received  by  the  inspectors,  he  should 
be  allowed  to  furnish  not  less  than  eight  hundred  per  year  for  five 

{rears.  This  was  in  the  summer  of  1840.  In  January  last  he  de- 
ivered  the  two  hundred  muskets,  and  the  inspectors  pronounced  them 
equal  in  all  respects  to  those  made  at  any  other  place.  In  June  last 
he  delivered  three  hundred  more.  In  order  to  make  the  workman- 
ship sufficiently  perfect  to  pass  inspection,  he  now  states  that  he  has 
expended  a  lar^e  sum  of  money  in  providing  the  necessary  machinery, 
and  desires  authority  to  furnisn  eighteen  hundred  muskets  a  year  for 
three  years,  to  commence  on  the  1st  January,  1843,  at  $14  60  each. 
He  states  verbally  that  he  can  deliver  six  hundred  additional  before 
that  time. 

The  whole  number  that  was  first  allotted  to  him  for  five  years,  in 
case  of  his  succeeding  in  the  business,  was  four  thousand — say  from 
January  1,  1841,  to  December  31,  1845 — and  the  number  was  thus 
restricted  on  account  of  the  demands  upon  the  fund  for  arming  the 
militia.  If  he  delivers  eleven  hundred  m  1842,  and  eighteen  hundred 
per  year  for  the  next  three  years,  he  will  exceed  the  quantity  assigned 
to  him  twenty-five  hundred. 
Mr.  Nippes  was  formerly  authorized  to  deliver  one  thousand  muskets 

5)er  year,    in  the  letter  from  this  office  of  March  9,  1839,  he  was  in- 
brmed  that  the  orders  for  muskets  would  '^  necessarily  be  diminished 
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in  the  fatnre/'  and,  having  this  letter  in  view,  hut  eight  hundred  per 
year  were  allotted  to  him. 

Under  all  the  circumstances  of  the  case,  and  without  recognizing 
any  right  on  the  part  of  Mr.  Nippes  to  ask  for  an  increase  in  the  num- 
ber of  arms  to  be  furnished  by  him,  I  am  compelled  to  state  that  the 
fnnd  for  arming  the  militia  has  already  been  pledged  by  contracts  to 
nearly  its  full  amount,  so  that  no  extension  can  be  given  to  the  num- 
ber of  arms  to  be  furnished  by  any  contractor. 
The  letter  of  Mr,  Nippes  is  returned  herewith. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

G.  TALCOTT, 
LietUenant  CoUmd  Ordnance. 
Hon.  J.  0.  Spencer, 

Secretary  of  War. 


Statement  of  account  with  2>.  Nippes. 

The  United  States 

To  D.  NipPES,  Dr. 

July  16,  1842.    For  allowance  on  500  muskets,  delivered 

under  his  assignment  of  October  8, 1850, 
at  $2  each : $1,000 


Exjianationa  in  reference  to  this  account. 

On  the  9th  of  March,  1839,  an  assignment  was  made  to  Mr.  D. 
Nippes  of  1,000  muskets,  at  $12  25  per  musket,  which  he  has  delivered. 
In  the  same  letter  inducements  were  held  out  to  him  for  the  manufac- 
ture of  the  new  pattern  musket,  of  which  an  assignment  was  made  to 
him,  on  the  8th  October,  1840,  for  the  manufacture  of  800  muskets  per 
aiinum,  for  five  years,  at  the  conditional  price  of  $12  75  each.  In  the 
process  of  thpr  manufacture^  it  was  found  that  $12  75  was  not  an 
adequate  compensation,  and  it  has  now  been  established  at  $14  75 — viz. , 
$14  60  for  the  musket  and  25  cents  for  the  appendages — at  which 
price  the  500  already  delivered,  and  those  hereafter  to  be  delivered, 
are  to  be  paid  for  ;  and  it  is  accordingly  requested  that  the  sum  of 
$1,000  being  the  amount  of  the  annexed  account,  may  be  paid  to  Mr, 
I).  Nippes,  out  of  the  appropriation  for  '*  arming  and  equipping  the 
militia." 

To  W.  B.  Lewis,  Esq.,  Second  Auditor. 

Orbnanob  Ofhoe,  July  16, 1842. 

Respectfully  submitted  to  the  Secretary  of  War  for  his  approval. 

G.  TALCOTT, 
LieutefMjmt  Colonel  Ordnance. 

Approved :  J.  0.  SPENCER, 

Secretary  of  War. 
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D.  Nippea  to  Lieutenant  Oohnd  Ordnance. 

MniL  Cbbek,  Lower  Mbriok,  Pa.  , 

October  14, 1842. 

Sib:  On  receiving  a  letter'  from  Captain  Thornton  concerning 
inspector  to  inspect  mnskets,  he  mentions  that  he  is  not  authorized  to 
receive  more  than  eight  hundred  mnskets  this  year,  and  that  number 
yearly.  ^  The  colonel  will  find  in  thQ  letter  dated  July  15, 1842,  where 
it  mentions  the  number  of  muskets  allotted  to  me  is  four  thousand,  say 
from  January  1,  1841,  to  December  31,  1845. 

To  turn  that  number  within  the  time  above  mentioned  would  make 
three  thousand  five  hundred  that  is  yet  to  be  delivered ;  and  eight  hun- 
dred per  year  would  not  amount  to  the  small  number  of  four  ^ousand 
in  the  five  years. 

As  it  has  taken  better  than  one  year  of  the  five  to  make  the  neces- 
sary tools  and  machinery,  at  a  great  expense,  to  make  the  muskets  as 
any  other  made,  I  understood  the  colonel  to  say,  verbally,  that  the 
department  would  receive  six  hundred  muskets  in  addition  to  the  five 
hundred  already  delivered  in  this  year^  (and  should  have  been  done, 
provided  I  had  not  been  detained  by  not  having  an  inspector  in  proper 
season.)  I  have  been  awaiting  now  four  weeks  for  an  inspector,  and 
have  not  got  one  as  yet.  Captain  Thornton  informed  me  yesterday 
that  he  would  send  me  one. 

Respectfully,  I  am,  sir,  your  most  obedient  servant, 

DANIEL  NIPPES. 

Col.  G.  Taloott, 

United  States  Corps  of  Ordnance. 


Colonel  of  Ordnance  to  D.  Nippee. 

Ordnance  Office, 
Washington^  October  20,  1842. 

Sir  :  Your  letter  of  the  14th  instant  has  been  received.  Taking  into 
view  all  the  circumstances  connected  with  your  agreement  for  furnish- 
ing this  department  with  four  thousand  muskets  from  the  1st  of  Jan- 
uary, 1841,  to  the  31st  December,  1845,  at  eight  hundred  muskets  per 
annum^  it  has  been  thought  proper  to  waive  the  question  of  your  failure 
in  delivering  the  stipulated  number  of  eight  hundred  per  annum,  com- 
mencing from  the  1st  of  January,  1841 ;  and  in  order,  therefore,  to  still 
afiford  you  the  full  benefit  of  the  agreement ^  you  are  hereby  authorized 
to  deliver  the  remaining  thirty-five  hundred  muskets  within  the  years 
1842, 1843,  1844,  and  1845 — the  deliveries  in  any  one  of  those  years 
not  to  exceed  one  thousand  muskets.  Captain  Thornton  has  been  ad- 
vised  of  this  arrangement. 

Bespectfully,  &c.,  &c., 


Mr.  D.  NiFPBS, 

MUl  Creekf  Lower  Mericn,  Pa. 


G.  TALCOTT, 
Lieutenant  Colonel  Ordnance. 
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P.  S.  As  yon  have  already  delivered  five  hundred  muskets  this  year, 
of  course  only  five  hundred  more  can  be  received  during  the  remain- 
der of  it.  G.  T. 


D.  Ntppea  to  the  Oolond  cf  Ordnance, 

Lower  MbrioNi  Montooubrt  Countt,  Pa. 

December  19, 1844. 

Dear  Sir  :  I  learn  from  Mr.  Butterfield,  of  Philadelphia,  that  it  is 
your  opinion  that  the  government  will  not  have  any  more  muskets 
made  by  private  contract.  The  four  thousand  which  they  gave  me  to 
make  will  soon  be  completed,  as  I  have  a  large  portion  of  them  now 
on  hand  in  various  stages  of  manufacture,  and  will  have  them  all  done 
in  a  year  from  this  time.  I  have  incurred  a  heavy  expense  in  makin'g 
machinery  for  the  manufacture  of  muskets,  and  have  necessarily  in- 
volved my  property  to  pay  for  the  same  in  the  expectation  that  the 
work  would  be  continued  after  the  completion  of  the  present  contract, 
and  if  no  more  work  is  given  me  it  will  be  my  ruin. 

I  therefore  earnestly  solicit,  and  hope  to  receive,  a  continuance  of 
the  work,  or,  if  the  department  cannot  ^ive  me  muskets,  I  would  re- 
spectfully ask  a  share  of  the  pistols,  as  1  can  alter  my  machinery  to 
make  them  at  a  small  expense,  and  will  undertake  to  make  them  (say 
three  thousand  a  year  for  five  years)  as  cheap  as  any  armory  in  the 
country,  subject  to  the  same  inspection. 

If  yon  will  have  the  goodness  to  make  my  case  known  to  the  Secre- 
tary of  War,  I  cannot  but  think  that  his  sense  of  justice  will  induce 
him  to  give  me  a  portion  of  the  work  ;  by  so  doing  you  will  greatly 
oblige 

Your  obedient  servant, 

DANIEL  NIPPES. 

Colonel  Geo.  Talcott. 


Cdhnd  of  Ordnance  to  D.  Nippea* 

Ordnance  Office, 
Washington,  December  20, 1844. 

Sir  :  Your  letter  in  relation  to  further  contracts  for  muskets  has 
been  received,  and  in  reply  I  have  to  state  that  nothing  has  been  de- 
termined on,  except  that  the  stock  of  muskets  belonging  to  the  United 
States  is  so  large  {over  five  hundred  thousand)  it  is  not  deemed  neces- 
sary to  increase  the  number  at  present. 

I  am,  sir,  respectfully,  &o., 

G.  TALCOTT, 
Lieutenant  Colonel  Ordnance. 
Daniel  Kippbs,  Esq., 

Lower  Merion,  Montgomery  County,  Pa. 
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Colond  of  Ordnance  to  Hon,  J.  S.  Tost. 

Ordnance  Office, 
Waahington^  February  17,  1845. 

Sib  :  I  have  to  acknowledge  the  receipt  of  a  letter  from  Mr.  Nippes, 
which  you  have  referred  to  me  for  reply,  and  in  answer  have  to  state, 
that  no  such  decision  has  heen  made  as  regards  future  contracts  for 
muskets,  the  subject  being  postponed  at  present ;  but  before  the  exist- 
ing contracts  shall  hare  l^n  fulfilled  I  have  no  doubt  it  wUl  be  taken 
up  by  the  War  Department. 

As  regards  the  ability  of  Mr.  Nippes,  and  the  quality  of  his  work,  I 
have  no  hesitation  in  saying  that  the  arms  furnished  by  him  are  stat- 
ed to  be  superior  to  most  other  contract  arms,  and,  therefore,  he  staadB 
on  as  good  grounds  as  any  other  of  the  old  contractors. 

Mr.  Ni^pes's  letter  is  returned  herewith. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

G.  TALCOTT, 
LietUenani  Colonel  Ordnance. 

Hon.  Jacob  S.  Yost, 

House  oj  Representatives. 


Hon.  J.  8.  Yost  to  D.  Nippes. 

Washington,  February  18, 1846. 

Deab  Sib  r  After  calling  repeatedly  on  the  Secretary  of  War,  and 
Ordnance  ofBce,  and  every  time  ^et  satisfactory  answers  and  assur- 
ances that  if  the  present  powers  had  the  contract  to  renew,  you  cer- 
tainly should  have  a  new  order  to  fill ;  that  your  muskets  were  eqnalj 
if  not  superior,  to  any  that  were  made  ;  indeed,  I  felt  myself  very 
much  flattered  to  hear  so  much  said  in  praise  of  the  work  of  one  of  my 
constituents.  I  have  no  doubt  I  can  get  a  new  contract  for  you  when 
the  present  is  filled.  I  hope  you  will  remind  me  of  it  when  new  con- 
tracts are  given  out. 

To  show  you  what  Mr.  Talcott  said,  I  addressed  him  a  note  with 
jour  letter,  the  answer  thereto  you  will  find  enclosed. 

Very  truly,  your  obedient  servant, 

J.  S.  TOST. 

Daniel  Nippbb,  Esq. 


Hon  J.  8.  Tost  to  the  8eoretary  of  War. 

HousB  OF  Bbpbbbbntativeb,  December  4,  1845. 

Sib  :  Mr.  Nippes,  of  Pennsylvania,  wishes  his  contract  for  making 
muskets  renewed  or  extended,  allowing  him  to  manufacture,  as  here- 
tofore, from  eight  hundred  to  one  thousand  per  annum  for  five  years. 
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He  informs  me  that  at  the  time  of  taking  the  contract  of  eight  hun- 
dred per  annum  he  was  assured  that  it  was  merely  nominal ,  that 
no  doubt  he  would  be  allowed  an  increased  number.  Belying  on 
this  assurance^  he  purchased  machinery  amounting  to  some  thousands 
of  dollars,  and  further  states  that  the  amount  made  by  him  will  not 
pay  him  for  the  expenses  he  has  been  compelled  to  incur  in  order 
to  make  the  workmanship  sufficiently  perfect  to  pass  inspection .  He 
therefore  desires  authority  to  furnish  five  thousand  or  six  thousand 
more  muskets. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  S.  TOST. 

Hon.  W.  L.  Marct, 

Secretary  of  War. 


CoUmd  of  Ordnance  to  the  Secretary  of  War. 

Obdnakgb  Office, 
Washington  J  December  6, 1845. 

8iR :  In  reference  to  the  extension  or  renewal  of  the  contract  of  Mr. 
Nippes,  (being  the  snbject  of  Hon.  J.  S.  Yost's  letter  of  the  4th  inst., 
referred  to  this  office,)  I  have  the  honor  to  report : 

That  Mr.  Kippes  has  made  for  this  department  sood  flint-lock  mus- 
kets, and  that  the  number  to  be  delivered  under  his  contract  will  be 
completed  this  year.  ^  The  stock  on  hand  of  this  kind  of  muskets  be- 
ing considered  sufficient,  it  is  not  thought  advisable  to  procure  moro ; 
but  if  it  were,  this  department  has  not  authority  to  extend  or  re- 
new the  contract  without  previously  advertising  for  proposals,  and 
taking  the  lowest  bid. 
Mr,  Yost's  letter  is  returned. 

BespectfuUy,  &c.,  &c., 

G.  TALCOTT, 
ZdetU.  Ool.  of  Ordnance. 
Hon.  W.  L.  Marot, 

Secretary  of  War. 


D,  Nippes  to  (he  Secretary  of  War 

WiSHnroTON  City,  February  27,  1846. 
Sib:  When  I  took  a  contract  for  making  muskets  several  years 
since,  it  was  for  the  small  number  of  4,000,  being  800  a  year ;  the 
change  in  the  model  from  which  I  had  formerly  worked  subjected 
me  to  provide  a  quantity  of  expensive  machinery,  which  has  not 
only  taken  all  my  profits  but  a  great  deal  more,  so  that  I  am  much 
worse  off  now  than  when  I  began.  I  thought  that  the  United  States 
would  always  make  muskets  to  arm  the  militia.  I  supposed  that 
when  my  contract  was  fulfilled,  I  should  set  another,  provided  I 
made  good  arms  and  gave  satisfaction,  which  I  believe  I  have  done. 
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I  am  met  now  by  a  refusal  to  renew  my  contract ;.  and  it  seems  to 
me  a  hard  case  that  when  I  have  done  well,  I  should  be  left  to  bear 
all  the  expenses,  without  remedy  ;  for  then  my  expenses  were  gone  into 
so  that  the  work  might  be  of  the  very  best  kind. 

I  have  understood  that  Mr.  Pomeroy  had  an  allowance  for  his  great 
expenses,  by  increasing  the  number  of  arms  to  be  made  by  him  over 
and  above  what  his  contract  called  for. 

If  this  is  so,  I  hope  the.  same  favor  will  be  allowed  to  me,  more 
especially  as  my  contract  was  for  so  small  a  number,  for  it  takes 
about  as  much  machinery  to  make  a  few  arms  as  a  great  many. 

Trusting  to  your  sense  of  justice  in  this  matter, 

I  remain,  respectfully,  yoi^r  obedient  servant, 

DANIEL  NIPPES. 

Hon.  W.  L.  Marct, 

Secretary  of  War. 


CdUmd  of  Ordnance  to  D.  Nippes. 

Ordnance  Office, 
Washington^  March  3,  1846. 

Sir  :  Referring  to  your  letter  to  the  Secretary  of  War  of  27th  ultimo, 
I  have  now  to  inform  you,  that  the  recommendation  of  this  office  to 
extend  your  order  for  muskets,  to  the  extent  of  two  years'  delivery,  has 
been  approved. 

You  are  therefore  authorized  to  furnish  sixteen  hundred  muskets,  in 
addition  to  the  four  thousand  ordered  of  you  in  October,  1840,  and  for 
which  you  will  be  paid  at  the  rate  of  $14  60  each« 

I  am,  sir,  respectfully,  your  obedient  servant, 

G.  TALCOTT, 
Lieutenant  Colonel  Ordnance. 
Danikl  Kippbs, 

MiU  Oreeky  Pennsylvania. 


The  Colond  of  Ordnance  to  the  Secretary  of  War. 

Ordnance  Officb, 
Washington^  March  3, 1846. 

Sir  :  I  have  to  acknowledge  the  receipt  of  Mr.  D.  Nippes's  applica- 
tion to  you  to  have  his  contract  extended,  as  was  done  in  the  case  of 
L.  Pomeroy,  and  respectfully  report  as  follows : 

In  1840  a  contract  was  made  with  Pomeroy  for  the  manufacture  of 
six  thousand  muskets  at  |12  60  each,  this  price  to  be  contingent  on  the 
cost  of  making  arms  at  Springfield  armory,  and  this  cost  to  be  ascer- 
tained within  a  given  time.  Owing  to  the  change  of  model,  and  the 
change  of  machinery  consequent  thereto,  it  was  found  impracticable 
to  ascertain  this  cost  within  the  given  time,  and  to  obviate  difficulties, 
op  the  17th  of  March,  1842,  a  supplementary  contract  was  made  with 
him,  in  which  he  was  allowed  to  deliver  one  thousand  muskets  more. 
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making  seven  thousand  in  all ;  he  was  allowed  |3  60  additional,  on 
two  thousand  one  hundred,  which  he  had  already  delivered,  and  was 
to  receive  $14  50  for  the  three  thousand  nine  hundred  which  he  was 
still  to  furnish.     This  contract  has  been  fulfilled. 

In  October,  1840,  Mr.  Nippes  was  siven  an  order  for  eight  hundred 
muskets  a  year  for  five  years,  at  the  like  conditional  price  of  $12  50 
each.  After  he  had  delivered  five  hundred  muskets  under  this  order, 
he  complained  that  he  could  not  make  them  for  the  price,  and  upon  a 
review  of  the  case  he  was,  on  the  16th  of  July,  1842,  allowed  |2  each 
on  the  five  hundred  delivered,  and  $14  60  for  those  to  be  delivered  ; 
he  has  still  three  hundred  to  deliver  to  complete  the  order. 

The  muskets  turned  in  by  Mr.  Nippes  are  stated  by  the  inspector  to 
be  of  superior  quality,  and  taking  into  consideration  all  the  circum- 
stances of  the  case,  it  would  perhaps  be  an  act  of  justice  to  increase 
the  order  to  the  extent  of  two  years'  delivery,  that  is,  sixteen  hundred 
muskets,  at  the  same  price  of  $14  50  each^  which  is  respectfully  re- 
commended. Mr.  Nippes's  letter  is  herewith  returned. 
I  am,  sir,  respectfully,  your  obedient  servant, 

G.  TALCOTT, 
IjietUenant  Colonel  of  Ordnance. 

Hon.  W.  L.  Mabct, 

Secretary  of  War. 


Hon.  J.  8.  Tost  to  the  Secretary  of  War. 

House  of  Rbpresbntatives, 
Washington^  February  11,  1847. 

Sir  :  Tou  will  confer  a  great  favor  by  giving  your  earliest  attention 
to  the  accompanying  letters  of  my  iriend  Mr.  Nippes.  Please  send 
your  answer  under  cover  to  me. 

I  am,  very  truly,  your  obedient  servant, 

J.  S.  YOST. 
Hon.  W.  L.  MxRCYy  Secretary  of  War. 


D,  Nippes  to  the  Secretary  of  War. 

Washington,  February  11,  1847. 

Sir  :  Permit  me  to  call  your  attention  to  a  claim  which  I  have 
against  the  United  States,  arising  from  the  manufacturing  and  deliver- 
ing of  muskets  under  an  engagement  based  upon  a  letter  of  Colonel 
Bomford,  dated  March  9, 1839  ;  from  this  letter  I  expected  to  be  placed 
upon  an  equal  footing  with  the  other  manufacturers  of  muskets^  but 
from  the  published  report  of  the  War  Department  I  have  ascertained 
that  Mr.  Pomeroy  received  for  two  thousand  one  hundred  muskets  $16 
each^  whilst  I  received  but  $14  60,  having  agreed  to  the  receipt  of  this 
price  under  the  belief  at  the  time,  from  representations  then  made,  as 
1  understood  them,  that  |14  50  was  the  maximum  price  ;  and  as  it  has 

Bep.  0.  0.  254 3. 


84  DAHIEL    NIPFE8. 

always  been  admitted  that  the  muskets  manufactured  by  me  are  equal 
to  those  manufactured  by  Mr.  Pomeroy  or  at  the  armories,  I  consider 
my  claim  for  the  additional  compensation  upon  two  thousand  one  huo' 
dred  muskets  of  |1  60  each,  to  be  founded  upon  principles  of  justice 
and  equity^  and  trust  that  it  will  be  so  considered  by  the  department. 
I  would  further  beg  leave  to  call  the  attention  of  the  department  to 
the  fact  that  Mr.  Pomeroy  had  awarded  to  him  the  manufacture  of 
seven  thousand  muskets,  whilst  to  me  there  was  awarded  but  four 
thousand,  and  the  outlay  for  machinery  being  heavy,  and  as  great 
upon  the  smaller  number  as  the  larger,  Mr.  Pomeroy  thereby  derived 
much  greater  advantages  than  I  have.  My  expenditures  for  machin- 
ery have  been  far  greater  than  the  profits  realized  from  the  price  re- 
ceived ;  and  the  machinery  for  any  other  purpose  is  but  of  trifling 
value,  thereby  making  the  loss  to  me  heavy. 

1  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

DANIEL  NIPPE8. 
Hon.  W.  L.  Marcy,  Secretary  of  War. 


The  Colonel  of  Ordnance  to  the  Secretary  of  War. 

Ordnance  OffigRi 
Washington^  February  13,  1847. 

Sir  :  On  the  subject  of  Mr.  D.  Nippes's  claim,  as  presented  in  his 
letter,  accompanying  that  of  the  Hon.  J.  S.  Yost  referred  to  this  office, 
I  have  to  report : 

Mr.  Nippes  claims  that  he  ought  to  receive  $1  50  additional  per 
musket,  for  two  thousand  one  hundred  of  the  muskets  which  have  been 
manufactured  and  delivered  by  him  agreeably  to  orders  from  this  de- 
partment. He  places  this  claim  on  the  ground  that  Mr.  Pomeroy  was 
paid  at  that  rate  for  an  equal  number  ot  muskets,  and  that  he  shoald 
in  justice  be  put  on  the  same  footing,  as  he  made  the  same  kind  of 
arms  and  equally  good. 

In  Pomeroy's  case  there  was  an  agreement  in  writing,  dated  Febru- 
ary 20,  1840,  that  he  should  be  paid  at  the  rate  of  $12  50  per  musket: 
*^ Provided,  That  when  the  actual  cost  of  manufacturing  muskets  at 
the  public  armories  shall  be  satisfactorily  ascertained,  then  the  said 
Lemuel  Pomeroy  shall  be  entitled  to  receive  from  the  United  States  for 
each  of  said  muskets  the  same  sum  which  the  actual  cost  of  manufac- 
rtuing  a  musket  at  the  Springfield  armory  shall  amount  to,  in  lieu  of 
|12  50,  the  said  average  cost  to  be  ascertained  within  two  years  from 
the  date  hereof." 

Owing  to  the  adoption  of  a  musket  of  a  new  model,  and  the  conse- 
quent change  of  machinery,  it  was  found  impossible  to  ascertain  their 
cost  within  the  specified  time,  and  to  settle  the  question,  a  supple- 
mentary contract  was  made  with  Mr.  Pomeroy,  dated  March  17, 1842, 
by  which  he  was  allowed  at  the  rate  of  |16  per  musket  for  the  two 
thousand  one  hundred  muskets  delivered  up  to  that  time,  and  $14  50 
per  musket  for  those  he  was  yet  to  furnish. 

Mr.  Nippes's  deliveries  were  made  under  an  order  given  him  in  Octo- 
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ber,  1840,  for  eight  hundred  muskets  a  year  for  five  jears,  at  the  price 
of  |12  50  per  musket.  When  he  had  delivered  the  first  five  hundred 
mnskets  he  complained  that  this  price  was  too  low.  His  case  was  then 
examined,  and  he  was,  in  July,  1842,  allowed  at  the  rate  of  |14  50 
per  musket,  (the  same  price  paid  Pomeroy  by  the  supplementary  con- 
tract,) both  for  the  muskets  then  delivered  and  for  those  remaining 
due  under  his  order.  The  whole  amount  of  his  deliveries  prior  to  the 
date  of  Pomeroy's  supplementary  contract  was  two  hundred  mus- 
kets,  and  even  if  their  cases  are  made  to  agree  exactly,  as  he  claims 
they  should,  it  would  give  him  only  the  additional  $1  50  on  these  two 
hundred  muskets.  But  it  is  proper  to  remark  that  Mr.  Nippes  has 
already,  in  consideration  of  this  very  point,  been  allowed  an  exten- 
sion of  his  order  to  the  amount  of  sixteen  hundred  muskets,  and  of 
two  years  time  to  deliver  them  in.  I  do  not,  therefore,  think  that 
Mr.  Nippes  has  any  claim  for  an  additional  price  for  any  muskets  he 
has  delivered. 

Mr.  Yost's  letter  with  its  enclosure  is  returned  herewith. 

I  am^  sir,  respectfully,  your  obedient  servant, 

G.  TALCOTT, 
IdefOenant  Odond  of  Ordnance. 

Hon.  W.  L.  Mabct,  Secretary  of  War. 


36 


DANIEL  NIPPES. 


Statement  of  the  ddiveries  of  muskets  made  by  Mr,  D.  Nippes,  under 
the  order  referred  to  in  Golond  Tcdcoti^s  report  of  Fdyrwiry  IS,  1847, 
and  of  the  payments  made  to  him  ther^ar. 


Date  of  delivery. 


1842. 
January  24  .... 

June  24 

December 

1843. 
February  22..-. 

June  28 

November  22... 
November  29.. 

1844. 
February  27... 
June  12 

1845. 
February  19... 

July  19 

September  16.. 

1846. 
January  31.... 
July  10 

1847. 
January  26...., 

June  10 

October  22 

November  26... 

1848. 

MayJ9 

November  4.... 


Number  of    mus- 
kets delivered. 

200 

300 

300 

300 

300 

300 

100 

300 

300 

400 

300 

300 

300 

300 

200 

300 

300 

200 

300 

300 

6,600 

Date  of  payment. 


1842. 

January  26 

June  27 

December  19... 

1843. 
February  24... 

July  1 

November  23  .. 
December  I.... 

1844. 

March  4 

June  13 

1846. 
February  24... 

July  21 

September  18  . . 

1846. 
February  4  .... 
July  13 

1847. 

January  29 

June  12 

October  26 

November  27  ., 

1848. 

May  24 

November  8  ... 


fig's 

si* 


9  S 
to"  e 


11    Sl 


♦2 
3 

4 


4 

4 
4 
1 

4 

4 

6 

4 


4 

4 

2 

4 
4 
2 

4 
4 


696  00 
893  00 
492  60 


492  60 
492  60 
492  60 
497  60 

492  60 
492  60 

990  00 
492  60 
492  60 

492  60 
492  60 

996  00 
492  60 
492  60 
996  00 

492  60 
494  00 


82,868  00 


o  S  d 

8.1 
8l 


o$18  75 

012  75 

14  75 

14  76 
14  75 
14  75 
14  75 

14  75 
14  75 

14  75 
14  75 
14  75 

14  75 
14  75 

14  75 
14  75 
14  75 
14  75 

14  75 
14  75 


o  July  16,  1842f  an  allowance  was  made  to  Mr.  Nippes  of  $2  per  musket  on  the  600 
delivered  by  him  in  January  and  June,  1842,  amounting  to  one  thousand  dollars;  making 
the  price  paid  for  those  muskets  |14  75  each. 


Ori>nancb  Ofhce, 
Washington^  June  16,  1852. 

An  accoant  for  the  foregoing  allowance  of  one  thousand  dollars  was 
sent  to  the  treasury,  July  16,  1842,  with  the  following  explanations: 

On  the  9th  of  March^  1839,  an  assignment  was  made  to  Mr.  D. 
Nippes  of  one  thousand  muskets  at  $12  25  per  musket,  which  he  has 
delivered'.  In  the  same  letter  inducements  were  held  out  to  him  for 
the  manufacture  of  the  new  pattern  musket,  of  which  an  assignment 
was  made  to  him  on  the  8th  of  October,  1840,  for  the  manufacture  of 
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eight  hnndred  muskets  per  annam,  for  five  years,  at  the  conditional 
price  of  $12  75  each.  In  the  process  of  their  manufactnre  it  was 
found  that  |12  75  was  not  an  adequate  compensation,  and  it  has  now 
been  estahlished  at  $14  76,yiz:  |14  50  for  the  musket  and  twenty- 
five  cents  for  the  appendages,  at  which  price  the  five  hundred  already 
delivered,  and  those  hereafter  to  he  delivered,  are  to  be  paid  for  ;  and 
it  is  accordingly  requested  that  the  sum  of  one  thousand  dollars,  being 
the  amount  of  the  annexed  account,  may  be  paid  to  Mr.  D.  Nippes 
out  of  the  appropriation  for  '^arming  and  equpping  the  militia." 

a.  TALCOTT, 
Lieutenant  CoUmd  cf  Ordnance, 
Wm.  B.  Lewis,  Esq.,  Second  Auditor. 

Ordnancb  Office,  July  16,  1842. 

Bespectfhlly  submitted  to  the  Secretary  of  War,  for  his  approval, 

Qt.  TALCOTT, 
Lieutenant  CoUmd  Ordnance  Depart/nent. 

Approved  July  16,  1842.  J.  C.  BPENCER, 

Secretary  (f  War. 


Secretary  of  War  to  Hon.  J,  S.  Tost. 

War  DBPARTMENt, 

February  18,  1847. 

Sib  :  I  have  the  honor  to  enclose  herewith  a  report  from  the  Ord- 
nance Bureau  of  this  department,  upon  the  claim  or  Mr.  D.  Nippes, 
presented  in  his  letter  of  the  11th  instant,  and  transmitted  in  yours  of 
the  same  date. 

It  appears  from  this  report  that  the  price  of  the  muskets  furnished 
by  Mr.  Nippes,  was  fixed  by  contract — not  left  conditional  as  in  the 
agreement  with  Mr.  Pomeroy,  to  which  he  refers  as  a  precedent  in  his 
favor — and  full  payment  has  been  made  to  him,  according  to  the 
terms  of  that  contract. 

Very  respectfully,  your  obedient  servant, 

W.  L.  MARCY,' 
Secretary  of  War.^ 
Hon.  J.  S.  Tost, 

House  of  Bepresentatives. 


E.  Bates  to  D.  Nippes. 


Spbingfibld,  September  4,  184T. 

Dear  Sir<  Your  letter  of  the  31st  August  was  received  on  the  2d,* 
to  which  I  hasten  a  reply.     I  .called  on  Mr.  Smith  yesterday,  and  find 
since  the  date  of  my  last  letter  to  you,  he  has,  by  the  request  of  Major 
Bipley ,  recommenced  boring  barrels  in  the  Springfield  armory,  and  is 
now  engaged  there. 
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Mr.  8.  is  an  excellent  workman,  and  wonld  have  suited  yon.  I 
know  of  no  others  here  that  wonld. 

With  respect  to  the  cost  of  the  mnsket,  I  will  state  what  I  have 
learned  in  reference  to  it,  taking  five  years  from  1841,  to  the  end  of 
the  fiscal  year  of  1846 : 

Mnskets  of  the  flint  lock,  manufactured •  29,720 

Muskets  percussion  lock,  manufactured 15,065 

Muskets  for  cadets,  percussion  lock,  manufactured. 534 

Pistols  for  cadets,  percussion  lock,  manufactured 2 

Total 43,321 


Total  amount  expended  same  years,  |T63,963  T7. 

This  sum  divided  on  the  number  of  arms  manufactured  during  this 
same  time,  gives  the  cost  of  each  arm  a  fraction  over  $16  84*  At 
Harper's  Ferry  during  the  same  were  manufactured  24,381. 

Sum  expended^  |831,200  67.  The  superintendent's  pay,  he  being 
an  officer  of  the  armyj  and  the  interest  in  the  capital  invested^  is  not 
included,  which  would  enhance  the  cost  still  more.  It  should  be  re- 
membered that  all  the  elements  comprising  the  cost  of  the  gun  should 
be  reckoned  in  order  to  arrive  at  the  true  cost,  viz  :  machinery,  re- 
pairs, permanent  improvements^  material,  tools,  and  labor,  &c, 

I  am  expecting  to  be  re-employed  again  at  inspecting  and  desire 
this  statement  may  not  be  published  from  mo^  but  from  pnlic  doca- 
ments,  if  at  all — but  it  may  be,  I  think,  relied  upon.  What  the  ex- 
act cost  of  the  percussion  is,  I  know  not,  but  presume  but  little  differ- 
ent from  the  flint. 

Mr.  Weatherhead,  the  master  armorer  here,  it  is  said  has  resigned, 
and  Mr.  Erskine  Allen  put  in  his  place  ;  several  other  changes  of  mi- 
nor importance  have  been  made.  Hoping  the  above  may  be  satisfac- 
tory, I  remain,  very  respectfully,  your  obedient  servant, 

ELISUB  BATES. 

D.  Nippss,  Esq. 

P.  S. — I  am  quite  sorry  that  you  could  not  avail  yourself  of  the 
services  of  Mr.  Smitn. 

E.  B. 

The  Secretary  of  War  passed  east  a  day  or  two  ago,  and  is  expected 
here  on  Monday  next. 


W.  0.  Beddall  to  J.  H.  Eaton. 

Washington,  February  25,  1850. 

Sir  :  During  the  time  that  I  was  a  clerk  in  the  Ordnance  Depart- 
ment, several  manufacturers  of  small  arms  entered  into  contracts  for 
the  manufacture  of  muskets  of  the  new  models.  The  price  to  be  paid 
them  was  what  the  musket  would  cost  at  Springfield  armory,  after 
adding  the  cost  of  machinery,  interest  of  investment,  &c.,  &c.    By 

«Sho!ildbe$I6  85.6. 
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reference  to  the  contract  previously  entered  into  with  Mr.  L.  Pomeroy 
of  Pittsfield^  it  will  be  seen  how  the  price  of  the  arm  was  to  be  esti- 
mated. 

Mr.  Nippes^  near  Philadelphia,  was  at  that  time  manufacturing  the 
old  model  musket,  and  wished  to  manufacture  some  of  the  new  model, 
and  I  think  a  proposition  was  made  him  to  manufacture  800  per  an- 
num for  five  years.  As  a  change  of  machinery  was  necessary,  and 
which  would  involve  a  heavy  outlay  of  capital,  he  was  to  receive  the 
same  rate  per  arm  as  the  other  contractors. 

I  am  not  certain  that  he  was  to  manufacture  the  arms  (new  model) 
under  an  assignment,  as  I  labor  under  the  strong  conviction  that  a  con- 
tract was  drawn  by  myself  and  prepared  for  signature,  but  its  execu- 
tion was  postponed,  as  some  conversation  was  had  by  Mr.  Nippes  and 
the  then  chief  of  the  Ordnance  department  upon  the  subject  of  an  in- 
creased number  to  be  manufactured  by  Mr.  Nippes  over  the  800  per 
annum. 

Of  this,  however,  I  am  certain  that  Mr.  Nippes  was  to  receive  the 
same  rate  per  musket  as  was  paid  to  Mr.  Pomeroy,  under  contract  en- 
tered into  with  the  Ordnance  department  by  him. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

W.  C.  KEDDALL, 
Of  the  Home  Bureau,  Department  of  State. 
Gen.  J.  H.  Eaton, 

Waahingtony  D,  0. 


D. 

Statement  of  D.  Nippes. 


May,  1850. 

Sir  :  The  following  is  a  conversation  that  took  place  between  Col. 
Talcott  and  myself  in  1840.  The  Secretary  of  War  gave  me  my 
choice,  to  make  muskets  or  rifles.  The  colonel  said  he  could  insure 
me  more  than  five  thousand  rifies,  but  said,  *'  the  musket  is  a  national 
arm  of  defence  and  will  be  continued  many  years."  I  told  him  my 
only  objection  to  the  musket  was  the  small  number  ;  four  thousand 
would  not  justify  my  incurring  the  expense.  He  replied :  ^'  Mr. 
Nippes,  that  number  is  only  nominal ;  we  will  or  can  enlarge  it."  I 
then  told  him  :  "  Colonel,  if  you  will  increase  the  number,  I  will  keep 
to  the  musket,  go  home  and  commence  work." 

Mr.  Reddall,  the  clerk,  (I  refer  you  to  Mr.  R.,)  asked  me  if  I  was 
going  to  take  the  contract?  I  replied :  '*  Not  now  ;  I  expect  the  colo- 
nel to  increase  it."  Had  I  took  the  contract  at  this  time,  it  would 
have  place  me  upon  the  same  footing  with  Pomeroy. 

Ton,  sir,  will  perceive  that  the  colonel  takes  advantage  of  this  cir- 
cumstance to  deprive  me  of  my  just  due.  Mr.  Pomeroy's  first  contract 
was  six  thousand.  When  they  setttled  and  established  the  price  they 
not  only  paid  him  sixteen  dollars  for  the  two  thousand  one  hundred, 
but  added  to  his  number  one  thousand  more,  making  seven  thousand, 
which  number  he  was  allowed  to  deliver  in  five  years.    I  was  allowed 
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only  four  thousand  for  the  fiv^e  years.  They  suhsequently  gave  me 
sixteen  hundred  more^  to  be  delivered  in  two  years — being  five  thous- 
and six  hundred  for  a  period  of  seven  years.  To  manuiacture  these 
arms,  I  incurred  as  heavy  expense,  in  getting  up  of  machinery,  as 
Pomeroy  did,  and  the  smallness  of  the  number  subjected  me  to  many 
disadvantages  that  Pomeroy  was  not  exposed  to.  I  could  have  mann* 
factured  double  the  quantity,  with  more  ease,  in  the  same  time. 
I  am,  sir,  with  respect,  your  humble  friend, 

DANIEL  NIPPES. 


D.  Nippes's  statement  of  daim. 

June  10,  1862. 

In  the  autumn  of  1841,  I  engaged  to  make  eight  hundred  model 
muskets  for  the  United  Statas  annually,  for  five  years — being,  in  all, 
four  thousand — which  were  made  and  received  by  the  Ordnance  De- 

Sartment,  and  declared  to  be  of  superior  quality.  The  contract  was 
rawn  up  at  the  Ordnance  Department,  but  it  was  not  taken  away  by 
me,  for  the  reason  that  I  had  the  expectation  of  getting  an  additional 
quantity  to  the  four  thousand  already  at  that  time  contracted  for. 

Mr.  Lemuel  Pomeroy,  in  February,  1840,  had  engaged  at  the  de- 
partment, to  make  and  deliver  to  the  IJnited  States  a  number  of  these 
guns,  (six  thousand  ;)  and,  among  other  things  agreed  upon,  it  was 
stipulated  that  the  price  of  the  gun  should  be  fixed  at  what  would  be 
ascertained  to  be  its  cost  at  the  Springfield  armory ^  and  in  which  esti- 
mate was  to  be  included  the  interest  of  the  entire  capital  employed, 
the  wear  and  tear,  and  the  insurance — all  of  which  the  United  States 
was  to  have  ascertained.  Subsequently,  (in  March,  1842,)  a  new  con- 
tract was  entered  into  with  Mr.  Pomeroy,  when  it  was  agreed  that  for 
the  two  thousand  one  hundred,  which,  at  that  date  had  been  delivered 
he  should  be  paid  the  price  of  sixteen  dollars  for  each  gun  ;  but  the 
residue,  which  was  engaged  for  under  his  first  contract,  with  the  fur- 
ther addition  of  one  thousand  more  muskets,  he  agreed  that  the  price 
to  be  paid  him  should  be  fourteen  dollars  and  fifty  cents. 

Before  the  making  of  this  last  coatract  with  Pomeroy,  to  wit,  in  Oc- 
tober, 1841,  the  undersigned  had  contracted  with  the  government,  the 
contract  drawn  up,  which  engaged  that  he  should  be  paid  the  same 
price  which  was  stipulated  to  be  paid  to  Pomeroy  ;  and  towards  the 
execution  of  his  said  contract,  had  actually  delivered  over  to  the  gov- 
ernment, in  January,  1842,  two  hundred  guns  ;  his  delivery  under 
his  contract,  being  two  months  before  the  first  contract  entered  into 
with  Pomeroy  was  changed  by  the  second  one  of  the  24th  of  March, 
1842. 

The  inducement  on  the  part  of  Pomeroy,  to  a  change  of  his  contract 
rested  on  two  consideration  :  First,  his  number  of  guns  was  increased 
one  thousand,  and  secondly,  he  was  to  receive  at  once  sixteen  dollars 
for  the  two  thousand  one  hundred  which  at  that  time  had  been  de- 
livered, thus  compromising  the  price. 

But  for  the  second  contract,  Pomeroy,  in  virtue  of  his  first,  would 
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have  been  entitled  to  be  paid  the  cost  of  the  mnsket  as  ascertained  at 
Springfield.  The  same  engagement  was  made  with  this  memorialist, 
who  has  never  consented  to  anj  change  or  alteration  in  it^  and  Mr. 
Pomeroy's  having  done  so  can  in  nowise  affect  him. 

Yet,  because  of  this  after  contract  made  with  Pomeroy^  after  his  own 
had  been  entered  into^  the  Ordnance  department  insisted  on  paying 
only  fourteen  dollars  and  fifty  cents,  whereas  he  is  justly  entitled  to 
sixteen  dollars  and  eighty-five  cents  and  six  mills^  the  estimated  cost 
of  the  musket  by  the  superintendent  at  Springfield ;  and  to  which 
should  be  added,  as  the  contract  engages,  interest  on  the  entire  capi- 
tal of  the  armory,  wear  and  tear,  and  insurance,  which  will  place  the 
cost  of  the  arm  at  seventeen  dollars  and  a  half.  Deducting  the  four- 
teen dollars  and  a  half  already  paid  to  him,  there  is  a  balance  of  three 
dollars  on  each  gun  yet  due  to  him  justly — twelve  thousand  dollars. 

DANIEL  NIPPE8. 


District  of  Columbia,  Washington  County  : 

This  day  appeared  before  me,  a  justice  of  the  peace  for  the  county 
and  district  aforesaid,  Daniel  Nippes,  who  made  oath  that  the  facts 
within  stated  are  true  to  the  best  of  his  recollection  and  belief. 

Oiven  under  my  hand  and  seal  the  10th  of  June,  1852. 

B.  K.  MORSELL.     [l.  s.] 


Colonel  of  Ordnance  to  Secretary  of  War. 

Ordnance  Office, 
Washington,  Jidy  19,  1852. 

Sir  :  I  have  the  honor  to  enclose  herewith  the  statement  of  muskets 
delivered,  and  the  prices  paid  to  Pomeroy,  called  for  by  the  Hon.  J. 
McNair,  in  his  letter  to  you  of  the  16th  instant,  referred  to  this  office, 
and  which  is  herewith  returned. 

I  am,  sir,  respectfully,  your  obedient  servant, 

H.  K.  CRAIG, 

Colonel  of  Ordnance^ 
Hon.  C.  M.  Conrad, 

Secretary  of  War. 
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Statement  of  deliveries  of  muskets  by,  and  payments  made  to,  Lemud 
Pomer<yy,  under  his  contracts  with  the  United  States  dated  February 
26,  1840,  and  March  17,  1842. 


Date  of  deliv- 

Number of 

Date  of  pay- 

Amount of  mus- 

Am't  of  pack- 

Aggregate 

ery. 

muskets. 

ment. 

kets,  including 
appendages,  at 
25  cts.  per  set. 

ing  boxes  & 
transport'!!. 

amount. 

1840. 

1840. 

September  24 

800 

September 

30 

$3,825  00 

$82  50 

$3, 907  50 

December  18 

300 

December 

28 

3, 825  00 

82  50 

3, 907  50 

1841. 

1841. 

April          20 

300 

April 

23 

3,825  00 

82  50 

3, 907  50 

June          22 

300 

June 

29 

3,825  00 

82  50 

3,907  50 

September   6 

300 

September 

10 

3,825  00 

82  50 

3,907  50 

November  26 

300 

November 

29 

3,825  00 

82  50 

3, 907  50 

1842. 

1842. 

March         4 

300 

March 

16 

4,425  00 

82  50 

4, 507  50 

May             7 

300 

May 

9 

4,425  00 

82  50 

4, 507  50 

August        4 

300 

August 

18 

4,425  00 

82  50 

4,607  50 

October      16 

300 

October 

19 

4,425  00 

82  50 

4,507  50 

December  29 

300 

1843. 

1843. 

January 

3 

4,425  00 

82  50 

4, 507  50 

April          14 

300 

April 

18 

4,425  00 

82  50 

4,507  50 

July           17 

300 

July 

20 

4.425  00 

82  50 

4,607  50 

September  20 

300 

September 

23 

4,425  00 

82  50 

4,507  50 

1844. 

1844. 

January      9 

300 

January 

13 

4,425  00 

82  50 

4,607  50 

April          13 

300 

April 

15 

4,425  00 

82  50 

4,507  50 

June          11 

300 

June 

12 

4,425  00 

82  50 

4,507  50 

October       7 

300 

October 

9 

4,425  00 

82  50 

4, 507  50 

"    1845. 

1845. 

January     24 

300 

January 

28 

4,425  00 

82  50 

4, 507  50 

February  26 

300 

March 

3 

4,425  00 

82  50 

4,507  50 

June          19 

300 

June 

23 

4,424  00 

82  50 

4, 607  50 

August        2 

300 

August 

8 

4,425  00 

82  50 

4,607  50 

1846. 

1846. 

- 

January     10 

400 

January 

13 

5,900  00 

110  00 

6,010  00 

7,000 

m 

99,050  00 

1,925  00 

100,975  00 

Agreeably  to  the  contract  of  February  26,  1840,  Mr.  Pomeroy  was 
to  receive  $12  50  per  musket ;  but  as  by  the  4th  clause  of  that  con- 
tract it  was  stipulated  that  he  would  be  allowed  the  actual  cost  of 
muskets  manufactured  at  the  Springfield  armory,  and,  in  consequence 
of  the  difficulty  of  ascertaining  the  said  actual  cost,  it  was  agreed  (as 
expressed  in  the  contract  of  March  17,  1842,)  to  allow  him  for  the 
first  2,100  muskets  $16  each,  and  for  the  remaining  muskets  $14  50 
each. 
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In  accordance  with  this  agreement,  Mr.  Pomeroy  was  paid  $7,350 
in  addition  to  the  amount  above  stated^  ($99,050^)  being  106,400  in 
all  for  the  T^OOO  muskets. 

H.  K.  ORAia, 
Cciond  of  Ordnance. 
Obdnancb  Officb, 

Washington,  Jvly  19^  1852. 


Secretary  of  War  to  Hon.  J.  McNair, 

Wab  Depabtment, 
Washington,  July  20,  1852. 

Sib  :  In  compliance  with  the  request  contained  in  your  letter  of  the 
16th  instant,  I  have  the  honor  to  transmit  herewith  a  statement  by 
the  Ordnance  bureau  of  delivery  of  muskets  and  payments  made  to 
Lemuel  Pomeroy  under  his  contract  with  the  United  States. 
Very  respectfully,  your  obedient  servant, 

C.  M.  CONRAD, 
Secretary  of  War. 
Hon.  J.  McNaib^ 

Sotue  of  Representatives. 


A.  S.  Nippes  to  Hon.  J.  McNair. 

Mill  Cbesk,  Jtdy  21  y  1852. 

Dbab  Sib  :  Yours  of  the  23d  was  duly  received,  but  I  am  sorry  to 
say  that  it  did  not  contain  all  what  I  wrote  for ;  so  I  have  not  been 
able  to  draw  up  the  comments  on  the  papers  that  you  sent  me  as  well 
as  I  should  if  1  had  all  of  the  necessary  information  that  was  desira- 
ble ;  but  such  as  it  is  I  send  it  herewith,  including  all  of  the  papers 
that  you  sent  me  both  times.  Those  that  I  sent  you,  you  did  not  re- 
turn, so  consequently  you  have  them  on  hand.  All  the  use  that  you 
can  make  of  my  comments,  and  even  the  papers  that  you  got  from  the 
Ordnance  office,  will  be  to  inform  yourself  of  the  merits  of  my  father's 
claim,  so  that  you  can  explain  the  merits  of  it- to  the  committee.  I 
hope  that  you  will  use  all  of  your  in^uence  to  get  the  committee  to 
report  in  favor  of  the  claim,  and  have  it  referred,  by  a  resolution  of 
Congress,  to  be  settled  by  the  Comptroller.  My  father  sends  his  re- 
spects to  yourself. 

Truly,  yours, 

ALBERT  S.  NIPPES. 

N.  B. — Please  push  this  matter  before  the]  committee  as  fast  aspos- 
Bible,  as  Congress  is  near  its  close,  and  oblige  your  constituents,  A.  S, 
N.  and  D.  N. 

Hon.  J.  MoNaib. 
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Extracts  from  pMic  documents. 

Extracts  from  executive  documents  to  be  filed  in  tlie  case  of  Daniel 
Nippes  vs.  United  States : 

1.  26th Cong.,  Istsess.,  1839-40,  vol.  1,  Doc.No.  2,p.87,  November 
29,  1839  ;  from  the  report  of  the  Ordnance  department :  "  The  man- 
ufacture of  muskets  of  the  new  model  will  be  commenced  at  the 
national  armories  early  next  year,  a  large  proportion  of  the  necessary 
tools  and  machinery  having  been  provided." 

2.  From  vol.  3,  Ex.  Docs.,  same  Cong,  and  sess.,  extract  from  the 
table  of  expenses  for  the  fiscal  year,  being  for  nine  months^  ending 
September  30,  1839,  the  following  : 

'*  Springfield  armory. — For  lands,  buildings,  and  other  permanent 
improvements,  |3,776  80.     Muskets  complete,  10,000." 

3.  26th  Cong.,  2d  sess.,  Ex.  Docs.,  vol.  1,  Doc.  No.  2,  page  55  ;  re- 

{)ort  of  the  Secretary  of  War  of  November  30,  1840  ;  extract  as  fol- 
ows :  ''The  manufacture  of  muskets  according  to  the  new  model  has 
been  successfully  established  at  both  the  public  armories,  and  at  some 
of  the  private  armories." 

4.  This  year,  ending  September  30,  1840,  Gteorge  Bomford,  colo- 
nel of  ordnance,  reports  no  new  model  muskets  manufactured  at 
Springfield  armory,  and  only  three  at  Harper's  Ferry  ;  and  5,967  old 
model  muskets  at  Springfield.        "^ 

5.  From  Ex.Docs.,  vol.  2,  Doc.  72,  p.  15,  2d  sesft.  26th  Cong.,  as 
follows :  extract  from  the  ^'  statement  of  contracts  made  in  the 
Ordnance  department  during  the  year  1840  :"  *'L.  Pomeroy,  contrac- 
tor for  6,000  muskets  and  appendages,  at  $12  75  each.  To  be  made 
or  delivered  at  Pittsfield,  Massachusetts.  1,200  muskets  per  annum 
to  be  delivered.  Contract  made  on  the  26th  February,  1840,  with 
Lieutenant  Colonel  G.  Talcott." 

6.  Admission  :  "It  is  admitted  that  no  farther  report  of  the  Ord- 
nance department  of  their  proceedings  and  expenses  was  rendered  at 
the  1st  session  of  the  27th  Congress,  nor  until  the  2d  session  of  said 
Congress." 

7.  From  Ex,  Docs.,  27th  Cong.,  sess.  1841-42,  vol.  3,  Doc.  157,  for 
fiscal  year  ending  September  30, 1841 ;  report  of  Col.  Talcott,  oolonel 
of  ordnance  ;  extract  the  tabular  statement  as  follows : 

"  For  buildings,  dams,  canals,  machinery,  and  other 
permanent  improvements $10,592  39 

"  Cost  of  arms  made,  (being  entirely  muskets,)  includ- 
ing materials,  workmanship,  superintendence,  and  all 
other  expenses 170,419  47 

^^  Whole  number  of  arms  manufactured,  muskets  com* 
plete 10,700 

Also  the  following  extract :  "  The  product  of  the  armories  has  been 
this  year  much  less  than  usual,  in  consequence  chiefiy  of  the  intro- 
duction of  a  new  and  improved  model  of  the  musket,  which  has  ren- 
dered necessary  an  alteration  of  the  machinery  for  making  arms. 
Since  the  date  of  the  last  report  an  important  change  in  the  admin- 
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istration  of  the  national  armories  has  taken  place,  hy  dispensing  with 
the  superintendents  heretofore  employed  at  them,  and  placing  the 
armories  under  the  immediate  direction  of  ordnance  officers.  It  is 
hoped  that  the  services  of  other  superintendents  may  be  permanently 
discontinued." 

8.  1841-42,  2d  session  27th  Congress,  (continued,)  Ex.  Doc.  207, 
vol.  4.  The  report  of  the  board  convened  at  Springfield,  Massachu- 
setts, August  30,  1841,  to  examine  into  the  condition  and  manage- 
ment of  the  Springfield  armory.  Date  of  report,  September  25, 
1841. 

9.  It  is  agreed  that  the  wholq  or  any  part  of  the  above  document 
207  may  be  read  in  evidence  without  printing,  on  account  of  its  great 
length. 

10.  Also  "the  letter  of  the  Secretary  of  War,  (Ex.  Doc,  27th 
Cong.,  2d  sess.,  1841-42,  vol.  5.  Doc.  289,")  respecting  the  disband- 
ing the  hands  and  closing  the  shops  of  Springfield  and  Harper's  Ferry 
armories. 

11.  1842-'43,  3d  sess.  27th  Cong.,  Ex.  Docs.,  vol.  1,  Doc.  2,  p.  207 ; 
from  the  tabular  report  of  Talcott,  colonel  of  ordnance,  for  the  fiscal 
year  ending  the  30th  September,  1842  : 

'^Expenditures  in  the  Springfield  and  Harper's  Ferry  armories  in 
the  manufacture  of  muskets,  and  number  of  arms — 

For  Springfield $140,769  56 

For  Harper's  Ferry 131,836  90 

For  repairs  and  improvements— 

At  Springfield 15,170  51 

At  Harper's  Ferry 20,699  64 

The  muskets  made  are  not  apportionted  to  the  respective  armories 
in  the  report.  The  aggregate  tor  both  given  is  16,295  muskets  com- 
plete." 

Further  extract :  '^  Some  progress  has  been  made  in  providing 
models,  and  in  fabricating  parts  of  percussion  arms.  The  expenses 
of  these,  together  with  the  cost  of  arms  partly  furnished  and  mate- 
rials for  the  fabrication  of  arms,  are  embraced  in  the  above  statement 
of  expenditures  for  the  manufacture  of  arms.  Much  good  is  appre- 
hended from  the  change  dispensing  with  the  superintendents." 

12.  From  Ex.  Docs.,  vol.  1,  Doc.  No.  3,  27th Cong.,  sess.  1842-'43^ 
extract  from  Colonel  Talcott's  report  and  table  respecting  the  private 
armories  and  cost  thereof,  as  follows  : 

*'  Three  private  armories  at  Philadelphia,  at  which  the  price  of  the 
musket  was  $12  25  until  1840. 

"  Four  in  Connecticut,  at  which  the  price  was  the  same  until  1840. 

"  In  1840,  1841,  1842,  the  price  for^the  old  pattern  is  quoted  at 
|12  25  ;"  and  during  the  same  time — 

"  For  the  new  pattern,  $16  at  the  Fittsfield  armory  ;"  and 

"  $14  75  at  the  Philadelphia  armories." 
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Ih  thb  Housb  of  Beprb8BNTativei5,  February  16,  1843. 

Letter  from  the  Secretary  of  War  transmitting  a  report  from  the  Ord* 
nance  office^  in  relation  to  the  national  armories^  arms  manufao- 
tured,  c£c. 

War  DspA&TMBNTy  FebrtMry  16, 1843. 

Sir  :  In  answer  to  the  resolution  of  the  Honse  of  Bepresentatives  of 
the  3d  ultimo,  requiring  the  Secretary  of  War  to  report  to  the  House, 
^'as  soon  as  practicable,  1st,  the  cost  of  the  materials  for  the  fabrica- 
tion of  fire-arms  at  the  United  States  armories ;  2d,  the  prices  paid  for 
labor  on  the  musket ;  3d,  the  expense  per  musket  for  all  other  labor, 
comprising  the  making  and  repairing  of  tools,  pay  of  oflScers,  &c., 
presenting  a  distinct  statement  for  each  of  the  last  three  years ;  and 
that  he  further  report  the  amount  expended  at  each  of  the  armories 
during  the  same  three  years,  separately,  for  all  purposes  not  directly 
connected  with  the  construction  of  the  musket,"  I  respectfully  trans- 
mit, herewith,  a  report  of  the  officer  in  charge  of  the  Ordnance  bu- 
reau, which,  it  is  believed,  contains  all  the  information  required  by 
the  resolution,  as  accurately  as  it  can  now  be  calculated. 

The  delay  in  this  report  has  been  occasioned  by  the  difficulty  of 
obtaining  full  returns,  in  exact  conformity  to  the  resolution,  from  the 
armories. 

Very  respectfully,  your  obedient  servant, 

J.  0.  SPENCER. 
Hon.  John  Whitb, 

Speaker  of  the  House  of  Bepresentatives. 


Ordnance  Offiob, 
Washington^  February  13,  1843. 

Sir:  I  have  the  honor  to  submit  herewith  a  tabular  statement, 
embracing  the  information  called  for,  in  relation  to  the  national  ar- 
mories, by  the  resolution  of  the  House  of  Bepresentatives  of  January 
3,  1843.    The  resolution  is  herewith  returned. 
I  am,  sir,  with  great  respect,  your  obedient  servant, 

G.  TALOOTT, 
Lieutenant  Colonel  of  Ordnance. 
Hon.  J.  C.  Spencer, 

Secretary  of  War, 
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Statement  of  the  cost  cf  materials,  labor,  and  aU  other  expenses  at  the 
national  armories  during  the  years  1840,  1841,  and  1842,  prepared 
in  obedteTice  to  a  resolution  of  the  Souse  of  Represerdatives  of  January 
3,  1843. 


Ist.  Cost  of  the  materials  for  the  fabrication  of  fire-arms. 


t 

SpriDgfield  ar- 
mory. 

Harper's  Ferry  armory. 

Years. 

Muskets. 

Bifles  and  car- 
bines. 

1840 

$32,790  01 
50,613  94 
44, 069  41 

$28, 107  37 
27,737  09 
20,664  56 

$7,625  02 
4.727  50 

1841 

1842 

6,657  00 

2d.    Price  paid  for  labor  on  the  musket. 


Springfield  armory. 

Harper's  Ferry  armory. 

Teais. 

Old  model 
musket. 

New  model 
musket. 

Old  model 
mnsket. 

New  model 
musket. 

Hall's  rifles. 

Hall's  car- 
bines. 

1840 

$6  50 

$8  27 
8  27 
8  27 

$6  99 
6  99 
6  97  MO 

$6  00  56-100 
6  44 

$7  44  36-100 

1841 

""--■*  — — *- 

1842 

6  50 

5  86 

3d.    The  expense  per  musTcet  for  all  otJier  labor,  comprising  the  making 

and  repairing  of  tools,  pay  of  officers,  &c. 


Springfield  ar- 
mory. 

Harper's  Ferry  armory. 

Yean. 

Muskets. 

Whole  cost  be- 
longing to  rifles 
and  carbines.^ 

1840 

$5  00} 
2  664 
2  44  1-10 

$2  74  1-10 
2  52  2-10 
2  72  8-10 

$8,992  94 

1841 

9,478  06 

1842 

12,962  78 

^  The  whole  cost  of  rifles  and  carbines,  under  the  third  branch  of  the  resolution,  cannot 
W  divided  among  the  number  completed  without  showing  a  false  result,  as  but  1,213  rifles 
And  1,003  carbines  were  completed  and  turned  into  store  during  these  years,  while  1,000 
rifles  and  1,000  carbines  remain  in  the  shops,  though  nearly  brought  to  completion. 
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STATEMENT— Continued. 


4th.  Amount  paid  fcyr  aU  purposes  not  directly  connected  tvith  the  con- 
strtiction  of  the  musket,  including  the  repairs  of  buildings,  new  ma- 
chinery, dec. 


Tean. 


Springfield  ar- 
mory. 


Harper's  Ferry  armory. 


Muskets.       I  Rifles  and  car- 
bines. 


1840 
1841 
1843 


$15,652  00 
12,886  82 
18.466  01 


$19,640  97 
18,836  42 

19,886  28 


$8, 650  00 
9, 500  00 
9,000  00 


OaDNAircB  Office,  Wathm^ton,  FArvary  13,  1843. 


G.  TALCOTT,  UaA.  M.  Ordnmt, 


14.  Then  from  Ex.  Docs.,  vol.  3,  Istseas.  28th  Cong.,  Doc.  No.  23, 
extract  from  Colonel  Talcott's  tabular  statement  for  nine  mooths, 
ending  June  30, 1843,  when  a  new  fiscal  year  was  adopted,  as  follows: 

^'  Paid  for  repairs,  improvements,  and  new  machinery  for 

Springfield |15,466  58 

<^  Paid  for  materials  and  tools,  for  arms  and  appendages, 
workmanship  on  the  same,  salaries  and  incidental 
expenses  incurred  prior  to  the  year 9,860  07 

^^  Number  of  muskets 4, GOO 

^<  Paid  for  the  same  within  the  said  fiscal  year $53,469  4S 

No  rifles,  carbines,  or  other  weapons  besides  new  model  moskeU 
were  manufactured  during  that  year." 

15.  2d  sess.,  28th  Cong.,  1844,  1845,  Ex.  Docs.,  vol.  2,  Doc,, 
No.  43.     Copy  from  the  report  of  Colonel  Talcott,  as  follows : 

"SpRiNaFiELD  Armory. — A  careful  and  thorough  inspection  of  this 
armory  has  been  made,  and  its  condition  affords  ground  for  bestowing 
high  commendation  upon  the  o£Scer  who  has  for  some  time  past  di- 
rected its  operations.  The  judicious  location  of  a  steam  engine  at  the 
workshops  on  the  hill,  distant  from  the  water  power,  effects  a  great 
reduction  in  the  cost  of  the  work.  It  affords  a  blast  of  twenty-two 
fires  in  the  forging  shop,  and  motive  power  for  a  great  number  of 
machines  used  in  finishing  many  component  parts  of  arms,  as  well  as 
lathes,  &c. ,  used  in  the  machine  shop  ;  and  much  power  still  remains 
unapplied  for  future  use,"  &c. 

*'  The  steam-engine  is  worth  a  visit  to  the  armory."  "  The  great 
economy  resulting  from  such  an  auxiliary  to  hard  labor,  and  saving 
the  transportation  back  and  forth  from  the  hill  to  the  water  shops  of 
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the  arms  in  varioos  states  of  preparation,  besides  avoiding  delay,  is 
of  striking  benefit,  and  is  ono  cause  of  great  reduction  in  the  cost  of 
arms.  That  cost  is  now  less  than  twelve  dollars  per  mnsket.  And 
when  barrel  iron  of  still  better  quality  than  at  present  used  shall  be 
obtained,  it  will  fall  below  eleven  dollars." 

16.  From  the  tabular  statement  of  expenses  and  number  of  arms 
for  the  fiscal  year  ending  June  30,  1S44,  extract : 

For  Springfield. — For  repairs,  improvements,  and  new 

machinery $38,098  97 

For  materials,  tools,  and  workman- 
ship on  arms  and  appendages,  in- 
cluding salaries  and  all  incidental 
expenses 1101,141  73 

Number  of  muskets  complete — ^flint 
locks,  4,700;  percussion  do.,  2,956; 
total 7,656 

No  other  arms  are  reported  as  manufactured  besides  muskets,  except 
''234masketoons." 

17.  1st  session,  29th  Congress,  1845,  1846,  Ex.  Doc,  vol.  1st, 
Doc.  No.  2,  page  402.  Extract  from  the  tabular  report  of  Colonel 
Talcott  to  June  30,  1845: 

^'For  the  manufacture  of  arms,  including  appenda^ces, 
component  parts,  model  arms,  guages,  tools,  &c., 
and  for  the  purchase  of  materials  for  the  same $144,706  04 

For  repairs,  implements,  and  machinery 28,718  16 

173,047  24 

Number  of  percussion  muskets  complete.. • 12,107 

Do.         cadets  do  do  300 

996  screw  drivers,  3,480  wipers,  60  ball  Ecrews,  868  spring  vices, 
2,370  leather  cone  pads,  besides  appendages  in  different  stages  of  fab- 
rication, which  had  not  been  taken  from  the  shops  for  assembling  into 
complete  arms."  (See  report  of  Springfield  armory,  idem  page  421 ; 
also,  Ex.  Doc.  vol.  4  same  session.  Doc.  96. 

18.  Second  session,  29th  Congress,  1846-'7,  Ex.  Doc.  vol.  1st, 
Doc.  No.  4,  page  146  ;  extract  as  follows  from  Colonel  Talcott's  re- 
port for  the  year  ending  June  30,  1846  : 

For  Springfield  armory  :  For  the  manufacture  of  arms,  including  ap- 
pendages, component  parts,  guages,  tools,  and  the  purchase  of  ma- 
terials for  the  same $175,614  84 

For  repairs,  improvements,  and  new  machinery 41,722  56 

Number  of  muskets  complete  at  Springfield,  percussion,  14,265 ; 
with  30, 000  pieces  of  appendages.  (See  also  the  report  of  Major  Bipley, 
same  vol.  &c.,  page  165  ) 

19.  To  be  read  in  evidence  if  necessary,  tabular  statement  of  expen- 
ses at  the  two  national  armories  aforesaid,  number  and  kind  of  arms, 
&c  ,  for  the  fiscal  year  ending  June  30,  1847  ;  also.  Major  Ripley's 
report,  same  volume  of  Ex.  Doc.,  &c.,  &c.,  page  693. 

Rep.  C.  C.  254 4 
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Further  extracts. 

20.  Ex.  Doc.  1840-41,  vol.  2dy  page  14 ;  statement  of  the  con- 
tract with  Pomeroy  of  February  26,  1840,  viz  : 

<^  For  6,000  muskets  at  |12  60  each  for  5  years,  1,200  muskets  a 
year." 

21.  Also,  from  Ex.  Doc.,  1842-43,  vol.  3,  Doc.  68,  page  67: 
"Contract  with  Pomeroy,  March  18,  1842,  for  1,000  muskets,  at 
$14  50  each,  deliverable  in  3  years." 

21.  Same  document,  page  68.  Under  the  head  '^  Principal  ar- 
ticles obtained  by  open  purchase  and  agreement  at  the  Ordnance  of- 
fice during  the  year  ending  December  31,  1842,  as  follows : 

'^  From  Daniel  Nippes  4,000  muskets,  deliverable  at  the  Frankford 
arsenal,  price  |14  75  each ;  date  of  order  or  agreement,  March  9, 
1839,  and  July  16, 1842.  When  to  be  delivered?  800  muskets  per 
annum  to  January  1st,  1846." 

Date  of  Colonel  Talcot's  above  report,  January  4,  1843. 

Date  of  Secretary  Spencer's  above  report,  January  17,  1843. 

JOHN  S.  TYSON, 
Solicitor /or  Petitioner. 


Depositions  of  M.  Keely^  W.  MUeSj  and  A.  Nippes. 

IN  THE  OOUBT  OP  CLAIMS. 

Daniel  Nippes  t;^.  Tub  United  States. 

Depositions  of  witnesses  taken  before  Samuel  C.  Perkins,  commis- 
sioner of  said  court,  at  his  office,  No.  627  Walnut  street,  in  the  city 
of  Philadelphia,  State  of  Pennsylvania,  on  the  31st  day  of  Decem- 
ber, anno  Domini  one  thousand  eight  hundred  and  fifty-seven,  at  11 
o'clock  in  the  forenoon  of  said  day,  and  by  adjournment  on  the  first 
day  of  January,  anno  Domini  one  thousand  eight  hundred  and  fifty- 
eight,  at  nine  o'clock  in  the  forenoon  of  said  last  mentioned  day,  to  be 
used  in  the  above  case  now  pending  in  said  Court  of  Claims. 

SAMUEL  C.  PERKINS, 
Commissioner  of  the  United  States  Court  of  Ciaims. 

Miles  Eeely,  a  witness,  produced,  sworn,  and  examined  on  the  part 
of  the  claimant,  deposeth  as  follows  : 

1.  To  the  first  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

^  My  name  is  Miles  Keely,  my  age  is  thirty-eight ;  I  shall  be  thirty- 
eight  next  September,  (1858.)  I  have  resided  for  the  past  year  in 
Boxborough,  twenty-first  ward  of  the  city  of  Philadelphia,  State  of 
Pennsylvania. 

2.  To  the  second  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

My  occupation  is  that  of  millwright. 
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3.  To  the  third  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  have  no  interest^  direct  or  indirect^  in  the  claim  which  is  here  the 
Buhject  of  inquiry. 

4.  To  the  fourth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  am  not  related,  in  any  degree,  to  the  claimant  in  this  case. 

5.  To  the  fifth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  worked  under  the  employ  of  Joseph  Randall,  who  was  employed 
hj  Mr.  Daniel  Nippes,  the  claimant,  to  do  the  millwright  work  upon 
a  manufactory  for  the  making  of  muskets.  I  was  not  employed  by 
the  claimant  to  build  for  him  a  manufactory  for  the  making  of  mus- 
kets. This  manufactory  was  located  on  Mill  creek,  Montgomery 
county,  Pennsylvania ;  I  was  employed  in  working  there  somewhere 
in  1840  or  1841.  The  time  is  so  long  ago  I  cannot  recollect  exactly. 
The  building  had  formerly  been  a  manufactory  for  guns,  or  muskets, 
aiid  at  the  time  I  speak  of  as  having  been  employed  there  it  was 
being  altered,  and  as  I  always  understood  the  alterations  were  ipade 
for  the  purpose  of  constructing  there  ^^  the  new  model  musket,"  or  a 
model  musket  of  some  kind. 

6.  To  the  sixth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

As  I  have  already  stated,  the  building  was  already  erected  there 
and  had  been  used  for  the  manufacture  of  muskets.  The  original 
building  was  a  one-story  frame,  with  a  loft  over  it.  When  the  altera- 
tions were  made  as  I  hare  stated,  the  original  structure  was  tho- 
roughly repaired  ;  it  was  also  lengthened  out,  and  a  wing  added  at 
right  angles  to  it  on  the  front,  and  the  whole  building  as  idtered  was 
part  two  stories  and  part  three  stories  high,  another  story  having  been 
added  to  the  old  part.  As  to  the  machinery  and  fixtures^  there  were 
two  water-wheels,  with  forebays,  each  being  connected  with  different 
parts  of  the  machinery.  One  wheel  was  sixteen  feet  in  diameter,  and 
about  seven  feet  wide ;  the  other  about  fifteen  feet  in  diameter  and 
four  and  a  half  feet  wide.  They  were  pitch-back  wheels.  One  of  the 
wheels,  the  small  one,  drove  the  boring  machine  for  boring  the  bar- 
rels, and  various  drilling  machines ;  and  the  necessary  gearing  ta 
drive  these  machines  was  connected  with  the  wheel.  I  think  this 
wheel  also  drove  a  fan  and  some  other  things.  The  large  wheel  did 
all  the  rest  of  the  work.  There  were  two  or  three  boring  machines ; 
three  or  four  drilling  machines  of  different  kinds,  and  a  &n  for  blow* 
ing  the  fire.  There  was  a  milling  machine ;  a  machine  for  mount- 
ing ramrods,  and  several  lar^e  grindstones  ;  a  stocking  machine ;  two 
or  three  lathes ;  some  punching  machines,  and  sundry  other  fixtures 
and  machinery,  but  not  being  familiar  with  gun  machinery,  and  it 
being  so  long  since,  I  cannot  now  specify  more  particularly.  I  do 
not  mean  to  speak  positively  as  to  the  diameters  of  the  water-wheels, 
but  they  were  about  of  the  size  I  have  stated.  I  remember  there  was 
also  a  circular  saw. 

7.  To  the  seventh  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 
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The  said  buildiDgs,  machinery,  and  fixtares,  were  adopted  sped- 
ally  for  the  manufacture  of  the  new  model  muskete^  or  the  model 
muskets,  which  I  understood  were  to  be  constructed|  I  understood  these 
muskets  were  to  be  made  for  the  government. 

8.  To  the  eighth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  cannot  speak  of  the  cost  of  the  said  buildings  or  gun  machinery. 
The  millwright  work  I  don't  think  could  have  been  put  there  for 
less  than  thirty-three  hundred  or  thirty-four  hundred  dollars.  I  in- 
clude in  this  the  water-wheels,  forebays,  and  main  gearing.  The 
wheels  were  there  at  the  time  the  alterations  were  made ;  they  had 
been  used  in  the  old  mill,  but  we  thoroughly  repaired  them,  and  as 
it  were  made  new  wheels  out  of  old  ones.  I  suppose  the  expense  of 
the  repairs  which  were  put  on  the  millwright  work  was  one-third,  at 
least,  of  what  the  original  cost  would  be.  The  buildings,  machinery, 
and  fixtures,  were  not  fit  for  any  other  purpose.  It  was  so  constructed 
that  they  couldn't  have  altered  it  for  any  other  purpose  that  I  see. 
They  could,  of  course,  have  used  the  wheels  for  something ;  but 
the  way  the  building  was  located  I  don't  see  how  they  could  have 
altered  it  so  as  to  do  anything  with  it.  It  was  a  different  affair  the 
way  it  was  done  for  the  gun-mill  from  what  it  would  be  for  any  other 
mill. 

9.  To  the  ninth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

After  the  manufactory  was  completed  and  ready  for  work,  I  cannot 
say  how  long  a  time  it  was  afterward  before  it  commenced  operation. 
They  went  to  work  at  something  as  soon  as  the  manufactory  was  com- 
pleted, but  whether  upon  the  muskets,  or  not,  I  can't  say. 

10.  To  the  tenth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  know  nothing  about  the  matter  inquired  of  in  this  Interrogatory. 

11.  To  the  eleventh  interrogatory  on  the  part  of  the  claimant  he 
answers  as  follows : 

I  only  know  in  reference  to  the  matters  inquired  of  in  this  inter- 
rogatory that  the  manufactory  was  torn  down,  and  a  cotton-mill 
erected  in  its  place.     This  was  about  four  or  five  years  ago. 

12.  To  the  twelfth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  am  not  able  to  make  any  estimate  of  the  loss  which  the  claimant 
sustained  by  being  compelled  to  abandon  the  manufacture  of  the 
new  model  musket. 

13.  To  the  thirteenth  interrogatory  on  the  part  of  the  claimant  he 
answers  as  follows : 

I  do  not  know  any  other  matter  relative  to  the  claim  in  question. 

MILES  KEELY. 

State  of  Pennsylvania,  City  of  PhUadelphiay  as; 

On  this  thirty-first  day  of  December,  A.  D.  one  thousand  eight 
hundred  and  filty-seven,  personally  came  Miles  Keely,  the  witness 
above  named,  and  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  interrogatories  hereunto  annexedi 
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and  specifically  directed  to  be  proponnded  to  said  witness,  were  seve- 
rally proposed  hy  the  commissioner  to  the  witness  ;  and  the  answers 
thereto  were  written  down  by  the  commissioner  in  the  presence  of  the 
witness,  who  then  subscribed  the  deposition  in  the  presence  of  the 
commissioner.  The  deposition  of  Miles  Keely,  taken  at  the  reqaest  of 
Daniel  Nippes,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States,  now  pending  in  the  Court  of  Claims,  in  the  name  of 
said  Daniel  Nippes.  It  appearing  by  the  memorandum  of  the  deputy 
solicitor  of  the  United  States  appended  to  said  interrogatories,  here- 
unto annexed,  that  he  consented  to  said  deposition  beins  taken  with- 
out the  formal  notice  required  by  the  eleventh  rule  of  said  court. 

SAMUEL  C.  PEKKINS, 

Commissioner. 
Commissioner's  fees,  |3  60. 


in  the  couet  op  cladcs. 

Daniel  Nippes  vs.  The  United  States. 

Deposiiion  on  the  part  of  the  claimant. 

Interrogatory  1.  What  is  your  name,  age,  and  what  has  been  your 
place  of  residence  during  the  past  year? 

Interrogatory  2.  What  is  your  occupation? 

Interrogatory  3.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  here  the  subject  of  inquiry? 

Interrogatory  4.  Are  you  in  any  degree  related  to  the  claimant? 

Interrogatory  5.  Were  you  or  were  you  not  employed  by  the  claim- 
ant to  build  for  him  a  manufactory  for  the  making  of  muskets?  If 
yea,  say  when  and  where,  and  what  sort  of  musket  was  to  be  there 
constructed  ? 

Interrogatory  6.  What  was  the  character  and  description  of  the 
building  constructed  for  this  purpose  ?  Describe  also  the  machinery 
and  fixtures  connected  with  said  manufactory  ? 

Interrogatory  7.  Were  the  said  buildings,  machinery,  and  fixtures 
adapted  specially  for  the  manufacture  of  the  new  model  muskets  for 
the  government? 

Interrogatory  8.  What  was  the  aggregate  or  separate  cost  of  said 
buildings,  machinery,  and  fixtures  ?  Were  they  fit  for  any  other 
purpose  ? 

Interrogatory  9.  When  the  said  manufactory  was  completed  and 
ready  for  work,  bow  long  a  time  was  it  afterwards  before  it  com- 
menced operation  ? 

Interrogatory  10.  If  there  was  delay  in  such  commencement,  what 
was  the  cause  of  it  ? 

Interrogatory  11.  What  disposition  did  the  claimant  make  of  said 
buildings,  machinery,  and  fixtures,  after  he  ceased  making  model 
muskets  for  the  government? 

Interrogatory  12.  Are  you  able  to  make  a  reasonable  estimate  of 
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the  loss  which  the  claimant  sustained  by  being  compelled  to  abandon 
the  manufacture  of  the  new  model  musket  ? 

Interrogatory  13.  Do  you  know  any  other  matter  relative  to  the 
claim  in  question  ? 

JOHN  S.  TYSON, 
CouTisellor  for  Claimant. 

I  have  no  questions  to  ask. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 

WiLUAM  Miles,  a  witness  produced,  sworn^  and  examined  on  the 
part  of  the  claimant,  deposeth  as  follows : 

1.  To  the  first  interrogatory  on  the  part  of  the  claimant  he  answers 
as  follows : 

My  name  is  William  Miles  ;  I  am  thirty-nine  years  old  ;  my  occu- 

Sation  is  a  carpenter ;  I  have  resided  during  the  past  year  in  Lower 
[erion  township,  Montgomery  county,  Pennsylvania. 

2.  To  the  second  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the 
subject  of  inquiry, 

3.  To  the  third  interrogatory  on  the  part  of  the  claimant  he  answers 
as  follows : 

I  am  not,  in  any  degree,  related  to  the  claimant  in  this  case. 

4.  To  the  fourth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  have  some  knowledge  of  the  kind  of  building  formerly  used  by  the 
claimant  as  a  manufactory  of  the  ^'new  model  musket"  for  the  United 
States ;  it  was  what  I  would  call  a  three  story  building,  one  story  of 
stone  and  two  stories  of  frame  ;  some  would  call  it  two  stories  and  a 
half,  or  two  stories  and  an  attic;  the  frame  part  was  weather-boarded; 
it  was  about  seventy-five  feet  long  and  thirty  feet  wide ;  the  wing, 
which  stood  at  right  angles  with  the  main  building,  was  about  twen- 
ty-two feet  by  twenty-four  or  twenty-six  feet ;  there  were  three  apart- 
ments in  the  basement  or  first  story,  two  working  rooms,  and  the 
centre  room  had  the  water  wheels  and  grindstones ;  in  the  second 
story  there  were  three  rooms,  two  working  rooms,  and  the  third  room 
had  a  grindstone  in  it ;  it  was  just  over  the  wheels  in  the  first  story, 
and  the  stairway  went  up  through  it ;  the  third  story  was  all  in  one 
room  ;  the  wing  was  two  stories  high,  but  the  lower  story  was  open 
80  that  they  could  run  the  wagons  in  and  load  the  arms  from  the  trap 
in  the  floor  above ;  the  second  story  was  all  in  one  room,  and  was  used 
as  an  inspection,  and  finishing,  and  packing  room  ;  the  probable  cost 
of  the  building  was  about  twenty-three  hundred  dollars ;  I  include  in 
this  simply  the  building,  not  the  water-wheels,  nor  any  part  of  the 
machinery  or  fixtures ;  there  were  connected  with  the  establishment 
two  or  three  other  buildiugs,  the  cost  of  which  is  not  included  in  this 
estimate ;  there  was  a  blacksmith  shop  about  twelve  feet  from  the  mill 
or  manufactory,  and  a  proof- house,  also  disconnected  from  the  other 
buildings,  and  a  magazine  for  storing  powder  stood  about  one  hun 
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dred  yards  off ;  the  probable  cost  of  these  other  buildings  was  about 
three  hundred  dollars  altogether. 

5.  To  the  fifth  interrogatory  on  the  part  of  the  claimant  he  answers 
as  follows : 

In  addition  to  the  other  buildings,  the  kind  and  probable  cost  of 
which  I  have  stated  in  my  answer  to  the  fourth  interrogatory,  there 
were  some  six  or  eight  tenant  houses,  erected  for  the  use  of  the  hands 
employed  in  the  manufactory.  These  tenant  houses  were  of  the  first 
class ;  six  of  them  were  of  stone,  two  stories  and  a  half  high,  and  one 
single  frame  house  two  stories  high.  These  tenant  houses  were  all 
erected  to  accommodate  the  increased  number  of  hands  necessary  and 
employed  in  manufacturing  the  new  model  musket.  There  were  also 
upon  the  premises  some  three  or  four  tenant  houses  which  had  been 
erected  prior  to  the  time  when  they  commenced  to  manufacture  the 
new  model  musket.  I  think  the  powder  magazine  was  rebuilt  at  the 
same  time  they  commenced  to  alter  the  building  for  the  manufacture 
of  the  new  model  musket ;  and  the  blacksmiths'  shop  was,  I  think,  also 
enlarged.  The  six  new  tenant  houses  I  have  mentioned,  cost  proba- 
bly about  twenty-six  hundred  dollars ;  all  of  that,  at  least.  The  new 
frame  tenant  house  cost  probably  about  four  hundred  dollars.  My  es- 
timate for  the  six  stone  tenant  houses  is,  now  that  I  think  of  it,  too 
low.  I  should  have  said  twenty-eight  hundred  or  three  thousand  dol- 
lars. The  tenant  houses  that  were  already  on  the  premises,  prior  to 
the  time  when  they  commenced  the  manufacture  of  the  new  model 
masket,  cost  about  twelve  hundred  dollars  probably. 

6.  To  the  sixth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

The  main  building  of  the  said  manufactory  was  not  capable  of  being 
used  for  any  other  purpose  than  that  of  manufacturing  the  new  model 
musket.  It  stood  idle  for  two  or  three  years  after  they  ceased  manu- 
facturing the  said  musket  there,  and  was  finally  torn  down  and  another 
mill  for  a  different  purpose  erected  in  its  place.  The  blacksmithshop 
and  proof-house  were  both  there  for  use  in  connexion  with  the  manu- 
factory of  the  muskets ;  and  when  this  was  torn  down  there  was  no 
further  use  for  these  other  buildings  and  they  were  torn  down  also. 
The  powder  magazine  stood  back  out  of  the  way  and  was  not  torn 
down  ;  but  it  was  of  no  use  afterwards.  The  tenant  houses  were  used 
after  the  musket  manufactory  was  torn  down  for  the  same  purpose  as 
before,  rented  out  or  occupied  for  dwellings. 

7.  To  the  seventh  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  have  already  fully  stated  in  my  answer  to  the  sixth  interrogatory 
what  became  of  the  said  buildings.  No  new  disposition  was  made  of 
them  except  as  I  have  fully  stated  in  said  answer  to  the  sixth  inter- 
rogatory. The  claimant  did  sustain  loss  by  such  new  disposition.  He 
lost  the  mill — that  is,  the  buildings  which  were  torn  down  were  all  a 
dead  loss,  except  the  stone,  which  was  used  in  erecting  the  new  mill, 
and  a  little  of  the  old  timber  for  lintels.  He  lost  a  good  deal  besides 
in  the  machinery,  much  of  which  was  a  dead  loss  to  him.  I  cannot 
say  to  what  amount  he  lost  upon  the  machinery,  for  I  have  no  know- 
ledge.   I  should  estimate  his  loss  from  his  being  compelled  to  tear 
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down  his  buildings  at  twenty-five  hundred  dollars.  There  was  a  loss 
also  upon  the  tenant  houses,  caused  by  their  standing  empty  and  nn- 
occupied  during  the  time  the  buildings  were  standing  idle  and  before 
the  new  mill  was  erected.     This  loss  I  am  unable  to  estimate. 

8.  To  the  eighth  interrogatory  on  the  part  of  the  claimant  he  an* 
swers  as  follows : 

I  do  not  know  any  other  matter  relative  to  the  claim  in  question 
that  I  recollect  of. 

WILLIAM  MILES. 

State  of  Pennstlyania,  ) 
City  iif  FhOaddphia.    J  **• 

On  this  thirty-first  day  of  December,  anno  Domini  one  thousand 
eight  hundred  and  fifty-seven,  personally  came  William  Miles,  the 
witness  within  named,  and  having  been  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  interrogatories  here- 
unto annexed  and  specifically  directed  to  be  propounded  to  said  wit- 
ness were  severally  proposed  by  the  commissioner  to  the  witness ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness^  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  William  Miles,  taken 
at  the  request  of  Daniel  Nippes,  to  be  used  in  the  investigation  of 
a  claim  against  the  United  States  now  pending  in  the  Court  of 
Claims  in  the  name  of  said  Daniel  Nippes,  it  appearing  by  the  memo- 
randum of  the  deputy  solicitor  of  the  United  States,  appended  to  said 
interrogatories  hereunto  annexed,  that  he  consented  to  said  deposition 
being  taken  without  the  formal  notice  required  by  the  eleventh  rule 
of  said  court. 

SAMUEL  C.  PERKINS, 

Oommisaioner. 

Commissioner's  fees  |3. 


in  the  coubt  of  claims. 

Dakiel  Nippbs  vs.  tub  Unhed  States. 

Interrogatories  to  be  propounded  to  William  Miles : 

Interrogatory  1st.  What  is  your  name,  age,  occupation,  and  resi- 
dence during  the  past  year  ? 

Interrogatory  2d.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subiect  of  inquiry  ? 

Interrogatory  3d.    Are  you  in  any  degree  related  to  the  claimant? 

Interrogatory  4th.  Have  you  any  knowledge  of  the  kind  of  build- 
ing formerly  used  by  the  claimant  as  a  manufactory  of  the  new  model 
musket  for  the  United  States  ?  If  yea,  how  was  it  constructed  and  of 
what  materials  ?  what  were  its  dimensions,  its  apartments  and  prob- 
able cost  ? 

Interrogatory  5th.  Were  there  any  shops,  tenant's  houses  or  other 
buildings  erected  and  used  in  connexion  with  the  said  main  building? 
If  yea^  what  kind  were  they  and  what  was  their  probable  cost  ? 
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Interrogatory  6tli.  Was  the  aforesaid  main  building  and  the  said 
additional  ones  capable  of  being  used  for  any  other  purpose  than  that 
of  manufacturing  the  new  model  musket  ? 

Interrogatory  7th.  After  the  claimant  ceased  to  manufacture  the 
said  musket,  what  became  of  the  said  buildings  ?  what  new  disposi- 
tion was  made  of  them,  and  did  the  claimant  sustain  loss  by  such  new 
disposition  ?    If  yea,  to  what  amount? 

Interrogatory  8th.  Do  you  know  any  other  matter  relative  to  the 
claim  in  question  ?    If  yea,  state  it  ? 

JOHN  S.  TYSON, 

Solicitor  for  daimatU. 

I  have  no  questions  to  ask. 

JNO.  D.  Mcpherson, 

Deputy  Solicitor. 


Abraham  Nippes,  a  witness  produced,  affirmed^  (he  having  conscien- 
tious scruples  against  taking  an  oath,)  and  examined  on  the  part  of 
the  claimant,  deposeth  as  follows  ? 

1.  To  the  first  interrogatory  on  the  part  of  the  claimant  he  answers 
as  follows : 

My  name  is  Abraham  Nippes,  and  I  was  fifty-seven  years  old  on 
Saturday  last,  the  twenty-sixth^instant. 

2.  To  the  second  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

My  residence  for  the  past  year  has  been  at  No.  522  Dillwyn  street, 
twelfth  ward,  city  of  Philadelphia,  and  State  of  Pennsylvania. 

3.  To  the  third  interrogatory  he  answers  as  follows : 

I  have  no  interest  whatever,  direct  or  indirect,  in  the  claim  which 
is  the  subject  of  inquiry. 

4.  To  the  fourth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  am  related  to  the  claimant.  I  am  a  nephew  of  his,  a  son  of  his 
brother. 

5.  To  the  fifth  interrogatory  on  the  part  of  the  claimant  he  answers 
as  follows : 

I  am  not  now  engaged  in  any  business,  and  have  not  been  since  the 
year  1850.  My  principal  business  prior  to  that  time  was  gunmaking. 
I  was  engaged  in  that  occupation  from  the  year  1815  to  the  year  1850. 

I  had  been  employed  the  first  two  years  under  Daniel  Hinkle,  after 
that  under  M.  T.  Nickham,  James  Baker,  George  Schott,  and  Daniel 
Nippes.  This  was  in  one  continued  establishment,  under  different 
heads  or  employers. 

6.  To  the  sixth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows: 

I  was  employed  by  the  claimant  in  the  manufacture  of  muskets  for 
the  United  States.  This  was  from  about  1838  down  to  the  year  1849. 
From  the  time  I  was  first  employed  by  the  claimant  in  the  manufac- 
ture of  muskets  for  the  United  States  down  to  the  early  part  of  the 
year  1849, 1  was  employed  by  him  in  the  manufacture  of  the  old  model 
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musket ;  and  from  that  time  down  I  was  employed  by  him  in  the  man- 
ufacture of  the  new  model  muskets.  Of  the  old  model  muskets  I  sup- 
pose he  made  about  four  thousand  four  hundred  during  the  time  men- 
tioned ;  and  of  the  new  model  muskets  he  made  or  manufactured  two 
hundred  exactly  during  my  time  with  him.  I  am  not  positive  as  to 
the  number  of  the  old  model  muskets  made  by  Daniel  Kippes ;  and  I 
think^  on  reflection,  it  was  between  three  and  four  thousand.  I  was 
not  employed  continuously  by  Daniel  Nippes  from  1838  to  1849  ;  but 
from  1838  to  1842  I  worked  for  him  in  the  manufacture  of  muskets  for 
the  United  States.  I  then  went  to  work  for  Mr.  Edward  K.  Tryon, 
of  this  city,  in  making  rifles.  I  continued  with  him  till  about  1848, 
when  I  returned  to  the  employ  of  Daniel  Nippes,  and  was  employed 
by  him  in  altering  muskets  for  the  United  States  from  flint  locks  to 
percussion. 

7.  To  the  seventh  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follow^ : 

The  claimant  commenced  making  his  preparations  for  the  manufac- 
ture of  the  new  model  musket  about  the  early  part  of  the  year  1840. 

8.  To  the  eighth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

It  was  not  less  than  two  years  at  least  between  the  time  when  the 
claimant  commenced  making  his  preparations  for  the  manufacture  of 
the  new  model  musket  and  the  time  when  he  was  completely  ready  to 
go  on  witb  said  manufacture  and  turn  out  the  said  musket. 

9.  To  the  ninth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

I  can  only  answer  this  interrogatory  by  giving  an  explanation  of  tbe 
operations  of  the  claimant  in  preparing  tor  the  manufacture  of  the 
musket.  He  commenced  making  his  preparations  as  I  have  already 
stated  in  the  early  part  of  1840.  It  was  a  new  thing  entirely,  and  re- 
quired new  machinery  and  new  tools  in  many  of  its  operations.  The 
claimant  was  obliged  to  experiment  on  different  machines  and  with 
different  tools  from  time  to  time,  ibr  different  portions  of  the  work, 
until  he  ascertained  by  actual  and  repeated  experiments  that  the  ma- 
chinery and  to6ls  were  fitted  for  the  purpose.  Thus,  during  the  years 
1840,  1841,  and  1842,  he  was  engaged  in  the  experiments  upon  differ- 
ent parts  of  the  work,  and  from  time  to  time,  as  the  proper  machinery 
and  tools  were  discovered,  he  completed  different  parts  of  the  musket, 
so  that  by  about  the  end  of  the  year  1842  there  were  completed  and 
ready  for  delivery,  and  actually  delivered,  two  hundred  muskets.  It 
was  after  this  delivery  that  I  left  and  went  to  work  with  Mr.  Tryon. 
And  it  was  not  until  shortly  before  this  delivery  that  the  claimant 
was  completely  ready  to  go  on  with  said  manufacture  and  turn 
out  the  said  musket.  These  two  hundred  muskets  were  the 
new  model  muskets,  and  cost  at  least  twenty-two  or  twenty-three 
dollars  a  piece,  perhaps  more,  to  manufacture.  I  was  not  em- 
ployed by  the  claimant  during  the  years  1843,  1844,  1845  and  1846, 
and  therefore  cannot  speak  from  actual  knowledge  as  to  the  cost 
of  the  manufacture  of  the  new  model  musket  durins  those  years  ;  bat 
from  my  long  and  thorough  acquaintance  with  the  manufacture  of 
fire-arms,  and  by  my  knowledge  of  the  work  required  in  the  manufac- 
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tare  of  the  new  model  mnsket,  I  can  say  that  the  average  cost  of  each 
of  the  maskets  manufactured  l)j  the  claimant  must  have  been  during 
the  years  I  have  mentioned,  that  is  from  the  commencement,  not  less 
than  from  eighteen  to  twenty  dollars  apiece.  The  claimant  was  very 
anxious  that  I  should  join  him  in  the  manufacture  of  these  muskets  ; 
but  I  declined,  because  I  did  not  think  there  was  sufficient  certainty 
in  the  price  to  be  paid  for  the  muskets  by  the  government.  Had  the 
government  agreed  to  give  eighteen  dollars  a  piece  for  the  muskets,  I 
should  probably  have  accepted  the  claimant's  proposition.  I  was  un- 
willing to  join  him,  however,  without  a  certainty  that  the  pay  would 
he  at  least  this  much.  I  visited  the  various  manufactories  at  the  east- 
ward where  these  guns  were  also  manufactured  ;  and  from  the  tools 
and  machinery  employed,  and  the  difficulties  in  the  manufacture,  I 
was  fully  convinced  that  money  would  be  lost  in  trying  to  manufac- 
ture them  at  anything  less  than  eighteen  dollars  ;  and  I  advised  the 
claimant  to  have  nothing  to  do  with  the  manufacture;. but  he  thought 
he  could  get  along  with  it.  I  was  fully  convinced,  I  should  have  said, 
that  money  would  be  lost  in  trying  to  manufacture  the  muskets  at 
fourteen  dollars  apiece ;  but  at  eighteen  dollars  apiece  I  would  have 
been  willing  to  run  the  risk  of  making  something  on  the  manufacture. 

10.  To  the  tenth  interrogatory  on  the  part  of  the  claimant  he  an- 
swers as  follows : 

In  my  answer  to  the  ninth  interrogatory  as  to  the  cost  of  said  mus- 
kets, I  have  included  in  the  cost,  as  therein  stated,  all  the  items  which 
would  go  to  make  up  the  actual  cost  of  the  musket ;  and  I  am  unable 
to  Btate  the  cost  with  any  greater  particularity  than  I  have  already 
done  in  said  answer  to  the  ninth  interrogatory  ;  and  I  cannot,  there- 
fore, state,  in  answer  to  this  interrogatory,  what  would  be  the  average 
cost  for  the  whole  of  said  period  for  insurance,  pay  of  officers,  and 
wear  and  decay  of  machinery.  It  would  be  impossible  for  me  to  form 
any  estimate  as  to  these  matters.  I  can  say  this,  however,  that  I  do 
not  think  that  fourteen  dollars  a  piece  would  cover  the  mere  cost  of  the 
musket  alone,  that  is,  ihe  base  material  and  labor,  without  any  calcu- 
lation as  to  the  capital  and  machinery  employed,  or  anything  except 
the  actual  material  and  labor  expended  on  each  musket. 

11.  To  the  eleventh  interrogatory  on  the  part  of  the  claimant  he 
answers  as  follows : 

I  would  not  have  been  satisfied  myself  with  less  than  four  dollars 
profit  on  each  new  model  musket,  and  I  think  from  four  to  four  and  a 
naif  dollars  would  be  a  reasonable  profit  on  each,  considering  the  sreat 
difficulty  there  was  in  the  manufacture^  the  perplexity,  the  rigid  in- 
spection, and  all  things  together. 

12.  To  the  twelfth  interrogatory  on  the  part  of  the  claimant  he 
answers  as  follows : 

The  claimant  did  not  make  any  profit  on  the  manufacture  of  the 
new  model  musket,  but  on  the  contrary,  he  suffered  a  very  heavy 
loss. 

13.  To  the  thirteenth  interrogatory  on  the  part  of  the  claimant  he 
answers  as  follows : 

The  establishment  of  the  claimant  was  capable  of  manufacturing 
from  one  thousand  to  twelve  hundred  muskets  per  annum.     With  a 
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few  additional  tools  and  bands,  but  witb  tbe  same  macbinery  or  per- 
baps  a  slight  addition,  the  claimant  could  readily  have  manafactared 
in  his  establishment,  from  eighteen  hundred  to  two  thousand  muskets 
per  annum. 

14.  To  the  fourteenth  interrogatory  on  the  part  of  the  claimant  he 
answers  as  follows : 

I  think,  on  the  old  model  musket,  the  claimant  made  a  profit  of 
from  two  and  a  half  to  three  dollars,  say  three  dollars  apiece. 

15.  To  the  fifteenth  interrogatory  on  the  part  of  the  claimant  be 
answers  as  follows : 

I  do  not  know  any  other  matter  or  thing  in  relation  to  tbe  above 
claim,  except  that  I  would  state  that  tbe  profit  of  two  dollars  and  a 
half  on  the  old  model  musket  was  far  preferable  to  what  a  profit  of 
four  dollars  would  be  upon  tbe  new  model  musket,  owing  to  the  rigid 
inspection  and  tbe  perplexity  and  difficulty  in  the  manufacture  of  the 
latter.  There  would  be  more  than  a  hundred  per  cent,  difference  in 
tbe  two.  I  desire^  also,  to  state  here  in  explanation  of  tbe  greater 
cost  of  tbe  first  two  hundred  muskets,  that  much  of  the  work  on  them 
was  done  by  hand  before  tbe  proper  machinery  could  be  ascertained 
and  perfected,  I  mean  that  parts  of  the  musket  which  were  afterwards 
turned  out  and  manufactured  by  machinery,  were  then,  that  is  when 
these  first  two  hundred  muskets  were  made,  made  or  manufactured  by 
band  labor. 

ABR'M  NIPPES. 

State  op  Pennsylvania,    ) 
CUy  of  PhUaddphia.      ] 

On  this  first  day  of  January,  anno  Dominij  one  thousand  eight 
hundred  and  fifty-eight,  personally  came  Abraham  Nippes,  tbe  wit* 
ness  above  named,  and  having  been  first  solemnly  affirmed^  (he  having 
conscientious  scruples  against  taking  an  oath,)  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  interrogatories  hereunto 
annexed  and  specifically  directed  to  be  propounded  to  said  witness  were 
severally  proposed  by  the  commissioner  to  the  witness,  and  the  an- 
swers thereto  were  written  down  by  the  commissioner  in  the  presence 
of  the  witness,  who  then  subscribed  the  deposition  in  the  presence  of 
the  commissioner.  The  deposition  of  Abraham  Nippes  taken  at  the 
request  of  Daniel  Nippes,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States  now  pending  in  the  Court  of  Claims  in  the 
name  of  the  said  Daniel  Nippes.  It  appearing  by  the  memorandum  of 
the  deputy  solicitor  of  the  United  States,  appended  to  said  interroga- 
tories hereunto  annexed^  that  he  consented  to  said  deposition  bein^ 
taken  without  the  formal  notice  required  by  the  eleventh  rule  of  said 
court. 

SAM.  C.  PERKINS, 

Commissumer. 

Commissoiner's  fees,  |4. 
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IN  THE  COURT  OP  CLAIMS. 

Danibl  Nippes  vs.  Thb  United  States. 

Testimony  of  Abraham  Nippes. 

Interrogatory  Ist.  What  is  your  name  and  age  ? 

Interrogatory  2d*  What  has  been  your  place  of  residence  for  the 
past  year  ? 

Interrogatory  3d.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ? 

Interrogatory  4th.  Are  you  related  to  the  claimant ;  if  yea,  in  what 
degree  ? 

Interrogatory  5th.  What  is  your  occupation.  How  long  have  you 
been  engaged  in  it.     Under  whom  have  you  been  employed  ? 

Interrogatory  6th.  Were  you  employed  by  the  claimant  in  the 
manufiEurture  of  muskets  for  the  United  States ;  if  yea,  say  when  and 
what  kind  of  muskets,  and  to  what  extent  ? 

Interrogatory  7th.  When  did  the  claimant  commence  making  his 
preparations  for  the  manufacture  of  the  new  model  muskets  ? 

Interrogatory  8th.  How  Ions  a  time  elapsed  between  such  com- 
mencement and  the  time  when  lie  was  completely  ready  to  go  on  with 
said  manufacture  and  turn  out  the  said  muskets  ? 

Interrogatory  9th.  What  do  you  think  was  the  cost  of  the  new 
model  musket  during  the  first  year  of  its  manufacture,  and  what  the 
cost  during  the  subsequent  years,  say  1843,  1844,  1846,  1846? 

Interrogatory  10th.  What  would  be  the  additional  average  cost  for 
the  whole  of  said  period  for  insurance,  pay  of  officers,  wear  and  decay 
of  machinery  ? 

Interrogatory  11th.  What  would  be  a  reasonable  profit  on  each  new 
model  musket  ? 

Interrogatory  12th.  Did  the  claimant  make  any  profit  on  the  manu- 
facture of  the  said  musket  ? 

Interrogatory  13tfa.  How  many  muskets  per  annum  was  the  estab- 
blishmentof  the  claimant  capable  of  manufacturing.  Oould  he,  with 
the  same  machinery,  tools,  hands,  &c.,  which  were  employed  in  man* 
ufacturing  800  muskets  per  annum,  have  manufactured  1,800  per 
annum  ? 

Interrogatory  14th.  What  profit  did  the  claimant  make  on  the  old 
model  musket  ? 

Interrogatory  15th.  Do  you  know  any  other  matter  or  thing  in  re- 
lation to  the  above  claim  ? 

JOHN  S.  TYSON, 

Sol,  for  daim^inL 


1  have  no  questions  to  ask. 


JNO.  D.  McPHEESON, 

Deputy  SolioUor. 
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in  the  coubt  of  claims. 
Daniel  Nippes  vs.  Thb  United  States. 

Depoaition  of  Elizur  Bates, 

laterrogaries  to  be  propounded  to  Elizur  Bates,  a  witness  on  the 
part  of  the  claimant. 

Interrogatory  let.  What  is  your  name,  occupation,  age,  and  place  of 
residence  ibr  the  past  year  ? 

Answer.  Elizur  Bates ;  by  occupation  I  am  a  gunsmith  ;  my  age  is 
sixty-six  years,  and  my  place  of  residence  for  the  past  year  in  Spring- 
field, Hampden  county,  State  of  Massachusetts. 

Interrogatory  2d.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ? 

Answer.  I  have  not  any  whatever. 

Interrogatory  3d.  Are  you  related  in  any  degree  to  the  claimant  ? 

Answer.  I  am  not. 

Interrogatory  4th.  Have  you  ever  been  engaged  or  employed  as  a 
manufacturer  of  arms  (particularly  the  musket)  as  armorer,  or  inspec- 
tor of  arms  ;  if  yea,  say  when,  where,  and  how  long? 

Answer.  I  entered  the  United  States  armory  at  Springfield  in  the 
year  1816  as  a  blacksmith,  which  had  been  my  trade  and  business 
several  years  prior  to  this,  and  had  carried  on  the  blacksmith  busi- 
ness on  my  own  account  threo  years,  after  having  served  a  full  ap- 
prenticeship to  the  business.  I  first  worked  at  forging  tools  and  the 
component  parts  of  the  musket,  such  as  the  bayonet,  and  worked  on 
bands,  plates,  and  various  limbs  of  the  lock,  and  at  times,  was  em- 
ployed at  finishing^  as  it  was  called,  in  fitting  and  assembling  the 
component  parts  of  the  musket  together,  preparatory  to  the  final  in- 
spection, the  component  parts  and  limbs  of  the  work  bavins:  been  pre- 
viously and  separately  inspected  during  the  process  of  the  work  from 
the  first  stages. 

In  the  year  1834, 1  was  appointed  master  armorer  of  the  Spring- 
field armory,  and  continued  in  the  active  duties  of  that  office  between 
three  and  four  years,  when  I  retired  from  the  office  and  was  thereupon 
appointed  inspector  of  contract  arms,  so  called,  and  performed  that 
duty  at  several  of  the  private  armories  in  different  States  of  the  Union, 
where  arms  were  manufactured  for  the  United  States,  on  contract,  on 
private  account. 

In  this  service  I  continued  till  some  time  in  the  year  1842,  when  I 
was  detailed  by  order  of  the  Ordnance  department  to  visit  the  various 
arsenals'in  the  United  States,  and  with  another  gentleman,  Mr.  Hoff- 
man, immediately  entered  upon  the  duties  of  our  appointment,  of  in- 
specting the  arms  that  have  for  a  long  time  been  accumulating:  in  said 
arsenals,  and  also  of  thoroughly  overhauling,  classifying,  and  stamp- 
ing anew  all  the  arms  so  deposited,  after  being  properly  assorted  and 
examined.  This  last  service  was  a  thorough  reinspection,  and  con- 
tinued to  October,  1846,  when  I  relinquished  the  business  entirely. 

Interrogatory  6th.  What  sort  or  description  of  musket  was  manu- 
factured at  the  Springfield,  and  other  public  armory,  previous  to  1840. 
By  what  name  was  it  known  ? 

Answer.  It  was  called  the  French  musket^  and  known  as  such  when 
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I  first  entered  the  workshops  of  the  Springfield  armorj.  In  1822  it 
underwent  some  changes,  and  the  arm  was  known  and  called  as  the 
modd  of  1822,  and  was  so  designated  till  1840,  when  further  changes 
and  alterations  were  made  in  the  musket^  and  it  was  then  designated 
as  the  model  of  1840. 

Interrogatory  6th.  Was  the  style  and  character  of  said  arm  after- 
wards changed?  If  yea,  when,  and  how?  What  was  the  name  of  the 
new  arm,  and  what  was  the  specific  difference  between  it  and  the  old 
one? 

Answer.  The  style  and  character  of  the  work  on  the  model  of  1840 
was  an  essential  change.  In  familiar  language,  it  was  called  the 
French  musket  and  new  modd  mtisketj  but  I  do  not  mean  to  be  under- 
stood that  it  was  only  known  as  the  French  models  and  so  recognized 
in  the  books,  although  it  was  called  French^  in  distinction  from  the 
English  style  and  characteristics,  the  latter  being  much  more  heavy 
or  clumsy.  When  any  great  change  was  made  in  the  style  or  char- 
acter of  the  army  the  workmen  found  it  convenient  to  designate  it  as 
the  new  model,  and,  in  fact,  we  have  had  several  that  were  properly 
called  neto  model  mtukete.  The  change  in  the  lock  was  great ;  the  pan 
was  dispensed  with,  and  a  cone  seat  substituted  in  its  stead,  that  was 
attached  to  the  barrel ;  and  many  other  parts  or  limbs  of  the  lock 
were  altered,  by  substituting  the  percussion  for  the  flint  lock.  By  the 
introduction  of  the  percussion,  it  was  really  a  new  arm,  and  was  often 
called  the  perctission  models  and  in  producing  this  many  alterations 
were  made  in  the  component  parts  of  the  musket.  From  about  1839 
tol840-'41^  the  musket  seemed  to  be  constant  in  nothing  but  change, 
as  regards  the  style  and  character  of  the  work.  The  greatest  change, 
however,  was  in  discarding  the  pan  and  substituting  the  cone  seat. 
Changes  continued,  and  alterations  were  made  till  the  time  when  the 
model  of  1842  was  produced,  and  we  had  another  new  model  called 
the  model  of  1842,  which  has  since  been  changed,  radically,  and  almost 
entirely  in  all  its  features  ;  and  time  would  fail  me  to  enumerate  and 
point  out  all  the  improvements  specifically,  and  the  changes  between 
the  models  of  1842  and  1855.  The  tools,  machinery,  and  fixtures, 
were  altered  entirely,  and  it  was  necessary  that  very  nearly  all  of  them 
should  be  made  anew,  to  produce  the  exactness  and  uniformity  of 
style  required  to  carry  out  a  system  of  manufacture  almost  entirely 
new.  This  last  great  change,  however,  is  not  now  a  matter  of  inquiry, 
and  perhaps  should  not  have  been  here  introduced. 

Interrogatory  Tth.  Was  any  material  change  in  the  buildings,  ma- 
chinery, and  tools,  necessary  for  the  manufacture  of  ^Hhe  new  model 
nrnsket/'  and  its  accompaniments?  If  yea,  state  what  change.  State 
particularly  all  the  modifications  that  you  may  recollect,  and  whether 
the  expenses  were  considerable  ? 

Answer.  A  material  change  was  absolutely  necessary  in  every  old 
establishment,  or  armory,  for  the  purpose  of  adaptation  to  new  work, 
the  new  model  musket.  If  the  buildings  and  permanent  fixtures  were 
in  good  or  tolerable  condition  for  manufacturing  arms  generally,  with- 
out regard  or  special  reference  to  a  new  style,  some  of  the  arrange- 
ments or  accompaniments  might  be  saved,  and  found  useful,  but  in 
the  case  supposed,  almost  everything,  except  the  buildings,  would  re- 
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quire  great  alterations.  The  labor  on  new  tools  is  one  of  the  greatest 
items  of  expense,  and  this  a  very  slow  process,  as  I  have  found  from 
my  own  experience,  having  been  almost  constantly,  for  a  long  period, 
employed  on  such  work,  directly  and  indirectly,  during  my  early  con- 
nection with  the  Springfield  armory.  In  getting  up  a  new  manufsc- 
turing  establishment  of  a  new  style  of  work,  if  of  tne  same  material, 
I  know  of  none  where  more  skill  and  practical  knowledge  and  experi- 
ence is  Required,  than  in  fitting  up  and  stocking  with  the  proper  tools 
and  fixtures,  with  all  its  equipments,  than  a  new  gun  shop. 

I  judge,  from  my  own  experience  and  observation,  that  the  variouB 
changes  and  modifications  in  the  old  model  and  adopted  in  the  new 
must  have  occasioned  a  very  considerable  increase  of  expense  to  the 
manufactured  article — the  new  model  musket — superinduced  by  such 
changes  and  modifications,  inasmuch  as  a  greater  degree  of  perfection 
and  uniformity  was  required  and  actually  carried  out,  resulting  from 
a  long  course  of  experiment  and  nice  workmanship.  The  changes  of 
model,  style,  &c.,  occurred  in  1822, 1840^  and  1842,  and  are  so  known 
and  designated.  That  of  1855,  the  greatest  of  all,  does  not  come 
within  the  scope  of  the  present  inquiry. 

Interrogatory  8.  By  whom  were  the  annual  estimates  of  the  cost 
of  manufacturing  arms  at  the  Springfield  armory  made  to  the  govern- 
ment ? 

Answer.  By  the  principal  officers  of  that  institution — ^the  superin- 
tendent and  master  armorer — assisted  by  the  permanent  inspectors  of 
the  work  in  the  armory. 

Interrogatory  9.  In  making  those  estimates,  (by  whomsoever  made,) 
what  elements  constituting  the  cost  of  said  manufacture  were  taken 
into  consideration? 

Answer.  The  stock  and  materials  of  all  kinds  and  descriptions  used 
and  employed,  and  expenses  paid  for  labor  and  service  of  all  kinds, 
together  with  all  salaries  and  pay,  whether  official,  clerical,  or  other- 
wise. 

Interrogatory  10.  What,  during  the  first  year  of  the  manufacture 
of  ^'  the  new  model  musket"  at  the  Springfield  armory,  was  the  cost 
of  each  musket,  regarding  in  your  estimate,  as  the  elements  of  cost, 
only  stock,  materials,  labor,  and  officers'  salaries  ? 

Answer.  Not  less  than  seventeen  dollars  and  seventy-five  cents^  or 
not  to  exceed  eighteen  dollars  and  fifty  cents. 

Interrogatory  11.  What  officers  were  attached  to  said  armory,  and 
what  were  their  respective  salaries  ? 

Answer.  A  superintendent,  a  master  armorer,  a  paymaster,  actipg 
also  as  military  storekeeper,  four  clerks,  and  eight  permanent  in- 
fipectors  of  the  work,  during  my  official  connexion  with  said  armorj. 
Occasionally,  and  when  necessary  for  a  more  rapid  despatch  of  the 
work,  temporary  inspectors  were  employed,  and  their  salaries  were, 
respectively:  Superintendent,  |1,500,  and  quarters,  fuel,  forage; 
paymaster,  |1,200,  and  quarters  and  fuel;  master  armorer,  $800, 
quarters  and  fuel ;  inspectors,  {800,  quarters  and  fuel ;  clerks,  |800, 
quarters  and  fuel. 

Interrogatory  12.  What  (speaking,  if  not  accuraieiy^  yet  within 
the  bounds  of  certainty)  was  the  capital  invested  in  said  armory,  the 


DANIEL  NIPFES.  65 

rate  of  insarance  against  all  risk,  and  the  amount  necessary  to  pre* 
serve  the  machinery  unimpaired  hy  wear  and  decay  ? 

Answer.  I  should  estimate  insurance  against  all  risk,  and  the  ex- 
pense of  keeping  and  preserving  the  machinery  in  repair,  from  five 
to  seven  per  cent.,  as  nearly  as  I  can  form  an  estimate  satisfactory  to 
myself,  and^  as  I  helieve,  ahout  right.  I  make  this  hy  comparison 
with  other  manufacturing  establishments^  which  I  think  is  about  the 
usual  and  a  reasonable  per  centage. 

The  real  estate  belonging  to  this  armory  is  vastly  more  valuable 
DOW  than  in  1840.  Since  that  time  many  acres  of  land,  at  a  high, 
rate  and  great  cost,  have  been  annexed  to  the  armory  domain,  and 
building  erected  of  vastly  more  value  and  cost  than  all  the  other  and 
older  buildings  here  belonging  to  the  government.  The  additional 
and  new  machinery  also  are  entirely  beyond,  as  I  apprehend,  an 
accurate  or  satisfactory  estimate  by  me,  at  that  time  or  the  present ; 
and  I  can  think  of  no  safe  and  satisfactory  way  of  making  an  estimate 
bat  by  a  full  and  patient  examination  of  the  books  and  armory 
accounts.  My  recollection  will  not  help  me  to  estimate  for  1840 
fully. 

Interrogatory  13.  Is  there  any  material  difference  in  value  between 
the  flint-lock  musket  and  the  percussion  musket  of  the  new-model 
kind  ? 

Answer.  The  difference  is  not  very  great,  if  any.  There  was  a 
difference  in  opinions  in  this  matter,  as  well  during  the  progress  of 
the  alterations  and  changes  as  after  they  had  been  perfected  and 
adopted.  They  were  both  designated  new  models^  or  new-model  mus^ 
keiSy  in  their  turn.  In  the  flint-lock  I  think  the  labor  may  be  some- 
what more,  and  the  stock  and  materials  a  little  less,  than  in  the  per- 
cussion.    My  opinion  is,  that  there  is  not  much  difference. 

Interrogatory  14.  Have  you  any  knowledge  of  the  claimant  as  hav- 
ing been  a  manufacturer  of  firearms  for  the  United  States,  particularly 
the  musket  ?    How  long  have  you  so  known  him  ? 

Answer.  I  have  known  claimant  several  years — perhaps  fifteen  or 
twenty  years — and^  about  the  time  I  first  had  any  knoweledge  of  him, 
he  was  a  manufacturer  of  firearms  for  the  United  States,  but  believe 
he  first  made^un  barrels,  on  contract,  for  the  government. 

Interrogatory  15.  Have  you  any  knowledge  of  his  having  been  em- 
ployed by  the  United  States  in  the  manufacture  of  the  neio-model  mua" 
iet  f    If  yea,  when  was  he  first  so  employed,  and  how  long? 

Answer.  I  have,  but  cannot  say  how  long  he  was  so  employed* 
He  manufactured  arms  of  the  n&W'imdd  kind,  on  a  contract  with  the 
government,  on  the  model  of  1840,  which  was  called  the  new-modd 
muskety  and  do  not  recollect  of  any  prior  contract  of  his. 

Interrogatory  16.  Did  the  claimant  visit  the  Springfield  armory 
while  you  were  there  employed?  If  yea,  say  when,  what  was  the 
object  of  his  visit,  and  its  results  ? 

Answer.  He  often  visited  the  Springfield  armory  while  I  was  there 
employed,  and  I  often  heard  conversations  between  him  and  the  offi- 
cers concerning  the  new-model  muskety  the  tools,  machinery,  patterns, 
&c.  He  was  here  several  days  at  a  time,  and  appeared  to  take  great 
interest  in  relation  to  his  contract  with  the  government;  talked  about 
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that  and  not  much  else.  He  was  always,  when  here,  qnite  busy  in 
examining  all  patterns  and  tools  ;  and^  as  I  understood,  his  work  was 
delayed  for  the  want  of  patterns,  models,  tools,  &c.  I  know  that  the 
officers  in  this  armory  readily  gave  him  all  the  information  in  their 
power,  and  believe  he  was  satisfied  with  the  results  of  his  visits  from 
time  to  time.  He  said  that  he  was  going  along  with  his  preparations  as 
rapidly  as  he  could  under  the  circumstances.  He  was  furnished 
with  patterns  for  exemplication,  and  implements  for  verifying  the 
work. 

Interrogatory  17.  Were  you  present  at  the  manufactory  of  the 
daimant  at  any  time  during  the  period  in  which  ho  was  engaged  in 
the  manufacture  of  the  "  new-model  musket"  for  the  government? 

Answer.  I  was  ;  and  believe  I  inspected  some  200  or  300  muskets 
in  the  early  period  of  his  contract.  I  had,  however,  previously  in- 
spected the  limbs  and  component  parts,  as  well  before  as  after  their 
being  assembled  together.  This  lot,  according  to  my  recollection,  was 
of  the  model  with  flint-lock,  and  was  ^Hhe  new-model  musket." 

Interrogatory  18.  Are  you  able  to  say,  from  what  you  saw  while 
there,  or  from  what  you  know  of  the  peculiarities  attending  the 
manufacture  of  the  '^new-model  musket"  in  a  private  manufactory, 
-whether  it  was  possible  for  the  claimant  to  manufacture  ^' the  new- 
model-musket"  at  as  little  cost  as  attended  its  manufacture  in  the 
Springfield  armory  ? 

Answer.  I  believe  the  arm  (new  model  of  1840)  may  be  manufac- 
tured for  about  the  same  cost  at  a  private  manufactory  of  arms  as  at 
the  Springfield  armory  ;  and  have  no  doubt  of  it,  provided  the  private 
contractor  have  the  privilege  of  making  the  same  number  ot  arms, 
monthly  or  annually,  that  are  manufactured  at  the  Springfield  armory 
in  the  same  period.  But  to  make  one-twentieth,  or  even  one- tenth  the 
number,  in  a  private  manufactory,  the  cost  would  be  considerably 
more  in  proportion  to  the  private  contractor. 

Interrogatory  19.  With  the  tools,  machinery,  hands,  and  other 
means  possessed  by  the  claimant,  what  number  of  ''  new  model  mus* 
kets"  per  annum  ootdd  he  have  manufactured  ? 

Answer.  In  my  opinion  I  think  he  might  have  manufactured  fifteen 
liundred  of  the  new  arm,  or  ''new  model  musket"  either  on  the 
model  of  1840  or  1842,  for  the  difference,  if  any,  is  small,  and  that 
in  the  labor. 

Interrogatory  20.  With  tools,  hands,  machinery,  and  other  means  capa* 
ble  of  manufacturing  eight  hundred  or  a  thousand  muskets  per  annum, 
how  many  more  could  be  constructed  ?  Suppose  the  owner  of  such  a 
manufactory  was  desirous  of  constructing  one  thousand  eight  hundred 
**  new  muskets"  per  annum,  could  he  do  it  with  the  aforesaid  moans? 
If  not,  what  additional  means  would  be  required  for  the  purpose? 

Answer.  With  a  little  more  capital  and  small  amount  of  machinery 
and  force,  the  claimant  might  manufacture  from  one  thousand  five 
hundred  to  one  thousand  eight  hundred  neuhmodd  muskets  annually. 
I  think  the  additional  capital  and  force  to  perform  the  addititional 
work  could  not  be  great ;  for  I  consider  his  arrangements  and  fiicili- 
ties  already  about  what  would  be  required  for  considerable  more  work 
than  he  performed.     I  think  there  would  be,  comparatively,  a  loss,  if 
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he  fihonld  not  have  the  privilege  of  iQanufactarlng  more  than  ei^ht 
hundred  of  the  same  kind  of  arm  annually  ;  for  he  had  ahundant 
water  power,  tools,  and  machinery,  and  his  whole  establishment  ap- 
pears to  have  been  fitted  np  in  the  best  manner  for  his  business,  and, 
as  a  private  one,  second  only  to  the  national  armories.  This  is  my 
opinion,  with  the  knowledge  I  then  had  of  the  claimant's  new  armory 
at  Millcreek,  about  ten  miles  from  Philadelphia,  in  1841,  and  part 
of  the  year  1842,  according  to  my  best  recollection. 

Interrogatory  21.  Was  it  possible  for  the  claimant  to  construct  a 
musket  of  the  new  model  kind  without  first  having  in  his  possession 
one  such  musket  for  a  pattern?  And  at  the  same  time,  when  he 
commenced  the  manufacture  of  the  said  musket,  could  he  possibly 
obtain  such  musket  anywhere  except  at  one  of  the  United  States 
armories  ? 

Answer.  It  was  not  possible,  in  my  opinion,  for  him  to  do  so  ;  nor 
could  he  obtain  such  pattern  or  model  anywhere  else  except  at  one  of 
the  national  armories. 

Interrogatory  22.  What  would  be  the  probable  capital  necessary 
for  Ruch  an  establishment  as  was  that  of  Mr.  Nippes,  including  only 
in  your  estimate  the  cost  of  converting  it  from  the  manufactory  of 
the  old- model  musket  to  a  manufactory  of  the  new-model  musket, 
the  purchase  of  stock  and  materials,  the  salaries  of  ofiScers,  and  wages 
of  laborers,  and  amount  necessary  to  preserve  the  machinery  from 
wear  and  decay  ? 

Answer.  Mr.  Nippen's  establishment  at  Millcreek,  when  I  examined 
his  work,  was  about  new,  and  was  not  converted  from  an  old  to  a  new 
armory.  The  building  and  workshops  were  new,  and  have  not  previ- 
ously been  used  as  a  manufactory  of  arms,  or  any  ftirther  than  the 
forging  and  welding  of  barrels,  and  perhaps  some  parts  of  the  musket, 
but  to  what  extent  I  cannot  say.  The  buildings  were  apparently  new, 
as  were  also  the  permanent  fixtures,  machinery,  and  tools.  I  should 
be  in  doubt  how  to  estimate  the  capital  under  this  inquiry  as  embraced 
in  this  interrogatory.  The  amount  necessary  to  preserve  the  machinery 
from  wear  and  decay  I  should  estimate  at  from  five  to  seven  per  cent. 
I  am  not  able  to  estimate  the  amount  of  capital  invested,  nor  the 
value  or  cost  of  his  establishment  accurately,  but  it  must  exceed  twenty 
thousand  dollars. 

Interrogatory  23.  Have  you  at  any  time  as  public  inspector  of  arms 
inspected  the  work  of  the  claimant  ?  If  yea,  say  when  and  what  was 
the  character  of  said  work? 

Answer.  I  have ;  and  the  inspection  was  in  the  fall  and  winter  of 
1841-'42.  According  to  my  best  recollection  the  inspection  was  com- 
menced in  October  or  November,  1841,  and  finished  in  January  or 
February,  1842.  I  inspected  every  part  and  limb  of  the  work  separ- 
ately, and  proved  and  tried  the  work  by  verifying  implements,  and 
afterwards  the  entire  musket  when  the  parts  were  assembled.  An 
officer  of  ordnance  was  with  me  a  part  of^  the  time,  and  particularly 
when  the  inspection  was  concluded,  and  the  work  was  satisfactory  in 
every  respect.  The  workmanship  was  of  a  high  order,  and  the 
materials  used  in  the  manufacture  were  very  good  and  should  be  classed 
with  the  best.     I  remember  distinctly  that  the  oflScer  of  ordnance  ex* 
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pressed  himself  decidedly  in  favor  of  the  work  and  materials;  and 
Defore  the  inspection  vras  commenced  he  and  Mr.  Nippes  requested  a 
very  thorough  inspection,  and  assigned  this  reason  in  particular  that 
this  was  his  first  work,  or  first  job;  and  I  know  that  I  made  a  close 
and  thorough  inspection. 

Interrogatory  24.  Supposing  that  the  claimant,  with  every  thing 
ready  for  the  reception  of  such  pattern  musket,  was  obliged  to  wait 
three  months  for  its  reception,  and  then  obliged  to  spend  a  whole  addi- 
tional year  in  the  construction  of  the  tools  and  machinery  necessary 
for  its  manufacture^  what  (speaking  if  not  accurately,  yet  within  the 
bounds  of  certainty)  would  be  to  him  the  average  cost  per  musket  of 
each  ''new  model  musket"  manufactured  and  delivered  by  him  as 
follows :  eight  hundred  in  the  first  year,  tliereafter  one  thousand  in 
the  second  year  ;  six  hundred  in  the  third  year,  one  thousand  in  the 
fourth  year^andsix  hundred  in  the  fifth  year  ;  including  also  in  jonr 
estimate  the  charge  for  superintendencc-and  salaries  of .  subordinate 
officers,  interest  on  the  capital  employed,  insurance  against  all  risk, 
and  a  reasonable  allowance  for  wear  and  decay  of  machinery  ? 

Answer.  Nineteen  dollars  and  fifty  cents,  under  all  the  circumstan- 
ces enumerated  in  this  interrogatory,  and  the  disadvantages  and  in- 
conveniences attending  and  obstructing  his  progress. 

Interrogatory  25.  V/hut  to  a  private  manufacturer  for  the  govern- 
ment would  be  a  reasonable  profit  per  musket  upon  each  new-model 
musket  manufiactured  by  him  ? 

Answer.  From  five  dollars  to  six  dollars  per  musket  would  be  a 
reasonable  profit. 

Interrogatory  26.  What  price  per  musket  of  four  thousand  muskets, 
the  manuiiacture  and  delivery  of  which  is  restricted  to  eight  hundred 
muskets  per  annum  ;  the  first  year,  including  the  period  when  the 
said  musKet  (the  new  model)  was  introduced  into  the  United  States, 
would  you  consider  as  equivalent  to  fourten  dollars  fifty  cents  per 
musket  of  five  thousand  lour  hundred  muskets,  to  be  manufactured 
and  delivered  in  three  years,  the  first  year  commencing  after  the  estab« 
lishment  was  completely  organized  and  in  full  operation  ? 

Answer.  Eighteen  dollars. 

Interrogatory  27.  Do  you  know  any  other  matter  relative  to  the 
claim  in  question  ? 

Answer.  I  do  not. 
'^  ELIZUE  BATES. 

State  op  Massachusetts,  Counfy  of  Hampden,  sa  : 

On  this  6th  day  of  February,  A.  D.  1858,  personally  came  Elizar 
Bates,  the  witness  within  named, and  after  havingbeen  first  sworn  to  tell 
the  truth,  the  whole  truth ,  and  nothing  but  the  truth ,  the  questions  con- 
tained in  the  within  deposition  were  written  down  by  the  commissioner, 
and  then  proposed  by  him  to  the  witness ;  and  the  answers  thereto 
were  written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commissioner. 
The  deposition  of  Elizur  Bates,  taken  at  the  request  of  Daniel  Nippes, 
to  be  used  in  the  investigation  of  a  claim  against  the  United  States, 
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now  pending  in  the  Court  of  Claims,  in  the  name  of  Daniel  Nippes. 
The  adverse  partj  was  notified ,  did  not  attend,  and  did  not  object. 

JAMES  W.  CROOKS, 

Commiaaioner, 

Fees  of  witness,  |10  :  travel|  2  miles ;  attendancOi  8  days  ;  commis- 
sioner's fees,  $20. 


IN  THE  COURT  OF  CLAIMS. 

Daniel  Nippiss  vs.  The  United  State*.  ^ 

Interrogatories  to  be  propounded  to  Elizur  Bates,  a  witness  on  the 
part  of  the  claimant : 

Interrogatory  1.  What  is  your  name,  occupation,  age,  and  place  of 
residence  tor  the  past  y^ar  ? 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ? 

Interrogatory  3.  Are  you  related  in  any  degree  to  the  claimant  ? 

Interrogatory  4.  Have  you  ever  been  engaged  or  employed  as  a 
mannracturer  of  arms,  (particularly  the  musket,)  as  armorer,  or  in- 
spector of  arms  ?    If  yea,  say  when,  where,  and  how  long  ? 

Interrosatory  5.  What  sort  or  description  of  musket  was  manufac- 
tured at  the  Springfield  and  other  public  arp)ory  previous  to  1840.  By 
what  name  was  it  Known  ? 

Interrogatory  6.  Was  the  style  and  character  of  said  arm  afterwards 
changed  ?  If  yea,  say  when  and  how  ?  What  was  the  name  of  the  new 
arm,  and  what  was  the  specific  difference  between  it  and  the  old  one  ? 

Interrogatory  7.  Was  any  material  change  in  the  buildings,  ma- 
chinery, and  tools  necessary  for  the  manuf'acure  of  *'  the  new  model 
musket,"  and  its  accompaniments?  If  yea,  state  what  change?  State 
particularly  all  the  modifications  that  you  may  recollect,  and  whether 
the  expense  was  very  considerable? 

Interrogatory  8.  By  whom  were  the  annual  estimates  of  the  cost  of 
manufacturing  arms  at  the  Springfield  armory  made  to  the  govern- 
ment? 

Interrogatory  9.  In  making  those  estimates  (by  whomsoever  made) 
what  elements,  constituting  the  cost  of  manufacture,  were  taken  into 
consideration  ? 

Interrogatory  10.  What,  during  the  first  year  of  the  manufacture  of 
"the  new  model  musket"  at  the  Springfield  armory,  was  the  cost  of 
each  musket,  regarding  in  your  estimate  as  the  elements  of  cost  only 
stock,  materials,  labor,  and  ofiicers'  salaries  ? 

Interrogatory  11.  What  officers  were  attached  to  said  armory,  and 
what  were  their  respective  salaries  ? 

Interrogatory  12.  What  (speaking,  if  not  accurately^  yet  within  the 
bounds  of  certainty,)  was  the  capital  invested  in  said  armory,  the  rate 
of  insurance  against  all  risk,  and  the  amount  necessary  to  preserve  the 
machinery  unimpaired  by  wear  and  decay  ? 
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Interrogatory  13.  Is  there  any  material  difiference  in  valae  between 
Ihe  flint-lock  musket  and  the  parcassion  musket  of  the  new  model 
kind? 

Interrogatory  14.  Have  you  any  knowledge  of  the  claimant  as  hav- 
ing been  a  manufacturer  of  firearms  for  the  United  States,  particularly 
the  musket?  How  long  have  you  so  known  him  ? 

Interrogatory  16.  Have  you  any  knowledge  of  his  having  been  em- 
ployed by  the  United  States  in  the  manufacture  of  '^  the  new  model 
musket  ?"  If  yea,  when  was  he  fir«tflo employed,  and  how  long  ? 

Interrogatory  16.  Did  the  claimant  visit  the  Springfield  armory 
while  you  were  there  employed  ?  If  yea,  say  when,  what  was  the  object 
of  his  visit,  and  its  results  ? 

Interrogatory  17.  Were  you  present  at  the  manufactory  of  the  claim- 
ant at  any  time  during  the  period  in  which  he  was  engaged  in  the  man- 
jufacture  of  '*  the  new  model  musket"  for  the  government  ? 

Intorrogatary  18.  Are  you  able  to  sajr  from  what  you  saw  while  there, 
or  from  what  you  know  of  the  peculiarities  attending  the  manufacture 
of  '^  the  new  model  musket"  in  a  private  manufactory,  whether  it  was 
possible  for  the  claimant  to  manufacture  '^  the  new  model  musket'' 
at  as  little  cost  as  attended  its  manufacture  in  the  Springfield  armory? 

Interrogatory  19.  With  the  tools,  machinery,  hands,  and  other 
means  possessed  by  the  claimant,  what  number  of  ^'  new  model  mus- 
kets "  per  annum  could  he  have  manufactured  ? 

Interrogatory  20.  With  tools,  machinery,  hands,  and  other  means, 
capable  of  manufacturing  eight  hundred  or  a  thousand  muskets  per 
annum,  how  many  more  could  be  constructed?  Suppose  the  owner  of 
such  a  manufactory  was  desirous  of  constructing  eighteen  hundred  ''new 
model  muskets"  per  annum,  could  he  do  it  with  the  aforesaid  means? 
If  not,  what  additional  means  would  be  required  for  the  purpose  ? 

Interrogatory  21.  Was  it  possible  for  the  claimant  to  construct  a 
musket  of  the  new  model  kind  without  first  having  in  his  possession 
one  such  musket  for  a  pattern  ?  and  at  the  time  when  he  commenced 
the  manufacture  of  the  said  musket  could  he  possibly  obtain  such  mus- 
ket anywhere  except  at  one  of  the  United  States  armories  ? 

Interrogatory  22.  What  would  be  the  probable  capital  necessary  for 
such  an  establishment  as  was  that  of  Mr.  Nippes,  including  only  in 
your  estimate  the  cost  of  converting  it  from  a  manufactory  of  the  old 
model  musket  to  a  manufactory  of  the  new  model  musket;  the 
purchase  of  stock  and  materials,  the  salaries  of  officers,  and  wages 
of  laborers,  and  amount  necessary  to  preserve  the  machinery  from 
wear  and  decay  ? 

Interrogatory  23.  Have  you  at  any  time  as  public  inspector  of  arms 
inspected  the  work  of  the  claimant  ?  If  yea,  say  when^  and  in  what 
was  the  character  of  said  work  ? 

Interrogatory  24.  Supposing  that  l^e  claimant,  with  everything 
ready  for  the  reception  of  such  pattern  musket,  was  obliged  to  wait 
three  months  for  its  reception,  and  then  obliged  to  spend  a  whole  ad- 
ditional year  in  the  construction  of  the  tools  and  machinery  necessary 
for  its  manufacture,  what  (speaking,  if  not  accurately,  yet  within  the 
bounds  of  certainty,)  would  be  to  him  the  average  cost  per  muisketof  each 
'^  new  model  musket"  manufactured  and  delivered  by  him,  as  follows: 
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800  in  the  firet  year,  thereafter ^  1,000  in  the  second  year,  600  in  the 
third  year,  1,000  in  the  fourth  year,  and  six  hundred  in  the  fifth 
year ;  including,  also,  in  your  estimate,  the  charge  for  superintendence 
and  salaries  of  subordinate  officers,  interest  on  the  capital  employed, 
insurance  against  all  risk,  and  a  reasonable  allowance  tor  wear  and  de- 
cay of  machinery  ? 

Interrogatory  25.  What,  to  a  private  manufacturer  for  the  goTern-* 
ment,  would  be  a  reasonable  profit  per  musket  upon  each  new  model 
musket  manufactured  by  him? 

Interrogatory  26.  What  price  per  musket,  of  4,000  muskets,  the 
manufacture  and  delivery  of  which  is  restricted  to  800  muskets  per  an- 
num, the  first  year  including  the  period  when  the  said  musket  ^the 
new  model)  was  introduced  into  the  United  States,  would  you  consider 
as  equivalent  to  |14  50  per  musket  of  5,400  muskets,  to  be  mannfao- 
tared  and  delivered  in  three  years,  the  first  year  commencing  after  the 
establishment  was  completely  organized  and  in  full  operation  ? 

Interrogatory  27.  Do  you  know  any  other  matter  relative  to  the 
claim  in  question  ? 

JOHN  S.  TYSON, 
Attorney  and  Cauned/or  Olaimant. 

I  have  no  questions  to  ask. 

JNO.  D.  McPHEBSON, 
Defpu,ty  Solicitor. 


in  the  court  of  claims. 

Daniel  Nippbs  vs.  the  United  States. 

DeposUion  of  Samud  Lehman. 

Interrogatories  on  the  part  of  the  claimant  to  be  propounded  to  Sam- 
uel Lehman : 

Interrogatory  1.  What  is  your  name,  occupation  and  age?  What 
has  been  your  place  of  residence  for  the  past  year  ? 

Answer.  My  name  is  Samuel  Lehman,  my  occupation  that  of  a  gun- 
smith, and  my  age  forty-five  years  ;  my  place  of  residence  for  the  past 
year,  Springfield,  Hampden  county,  Massachusetts. 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  the  present  inquiry  ? 

Answer.  I  have  none,  whatever. 

Interrogatory  3.  Are  you  in  any  degree  related  to  the  claimant. 

Answer.  I  am  not. 

Interrogatory  4.  How  long  has  the  above  been  your  occupation  ? 
and  where  have  you  been  so  occupied? 

Answer.  Twenty-five  years  ;  and  for  the  last  fifteen  years  have  been 
employed  at  said  business  in  the  national  armory  at  Springfield ; 
and  for  ten  years  previously  was  so  employed  in  Philadelphia,  Valley 
FoVge,  and  at  MiUcreek,  near  Philadelphia. 

Interrogatory  5.  Were  you  ever  employed  by  the  claimant  in  the 
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business  of  mannfactnriDg  firearms?    If  yea,  saj  when  and  how 
long. 

Answer.  I  have,  and  at  the  several  places  mentioned  in  mj  answer 
to  the  4th  interrogatory,  above.  I  was  first  in  employ  of  W.  S. 
Evans,  then  James  Baker,  and  afterwards  Daniel  Nippes  ;  and  fifteea 
years  ago  came  to  the  Springfield  armory.  I  was  employed  by  said 
Nippes  about  fonr  years,  just  prior  to  my  coming  to  Springfield.  All 
the  work,  however,  that  I  have  done  for  the  claimant,  has  been  at 
Philadelphia  and  Millcreek. 

Interrogatory  6.  Were  you  engaged  by  him  in  making  prepara- 
tions for  the  manufacture  of  ^Hhe  new  model  musket  ?"  If  yea,  what 
were  those  preparations  ? 

Answer.  1  was  so  employed  by  the  claimant  in  making  such  prepa- 
rations. I  was  engaged  in  his  business  in  all  about  four  years,  and 
the  latter  part  of  this  time  I  worked  on  tools  and  machinery,  prepara- 
torv  for  'Hhe  new  model  musket ;  I  mean  the  model  of  1840.  The 
tools  and  machinery  were  about  all  new,  a  change  from  model  of  1822, 
and  I  assisted  in  all  these  preparations,  or  a  considerable  part  of  them. 
His  armory  at  Millcreek  was  a  new  establishment,  and  the  first  work 
done  there  by  the  claimant  was  on  ''the  new  model  of  1840 ;"  ma- 
chinery, tools,  and  fixtures  were  about  all  new.  On  Mr.  Nippes's  site 
at  Millcreek,  he  had  a  long  time  before  done  some  work  for  private 
contractors  in  the  way  of  boring  and  turning  barrels,  and  polishing 
the  parts  of  the  musket,  in  one  or  two  small  buildings,  but  these  were 
all  cleared  away  and  a  proper  or  suitable  armory  established. 

Interrogatory  7.  At  what  time  did  the  claimant  receive  from  the 
United  States  a  ^'new  model  musket,"  as  a  pattern  by  which  to  man- 
ufacture the  same  or  similar  article  ?  How  long  a  space  of  time  (if 
any)  elapsed  between  the  period  when  his  preparations  for  receiving  it 
were  ftilly  made  and  the  period  of  its  reception  ? 

Answer.  I  cannot  state  the  time  when  claimant  received  the  pattern, 
for  I  do  not  remember  ;  but  well  remember  that  there  was  delay  about 
receiving  it,  and  perhaps  complaint.  His  old  hands,  or  employees, 
were  mostl v  scattered  abroad ;  a  few  he  kept  at  work  on  tools  and  ma- 
chinery to  keep  them  employed,  while  he  was  waiting  for  his  pattern ; 
a  long  time  elapsed,  several  months,  after  his  works  were  in  readiness, 
and  some  preparations  made  before  he  received  a  pattern  for  'Hhe  new 
model  musket." 

Interrogatory  8.  Were  you  fully  employed  during  all  that  inter- 
val ?  How  many  armorers  or  mechanics  were  then  employed  by  the 
claimant  ?  What  were  their  respective  salaries  ?  Did  the  claimant 
rent  the  establishment  in  which  you  worked  ?  if  yea,  what  was  the 
rent  per  annum  ?  State  also  any  other  expenses  of  said  establishment, 
which  the  claimant  was  bound  to  pay  during  the  said  interval,  and 
the  probable  aggregate  of  all. 

Answer.  I  was  not  fully  employed,  and  do  not  remember  how  many 
men  were  employed  during  this  period ;  but  the  workmen  were  all  on 
short  work,  who  remained,  and  some  had  left ;  about  this  time  the 
wages  of  men  were  from  one  dollar  to  two  dollars  per  day  ;  I  used,  to 
hear  it  talked  about.  His  rent  in  Philadelphia  would  be  about  |300 
I>er  annum  ;  at  Millcreek  he  owned  the  works.     The  claimant,  daring 
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all  this  interval,  was  at  considerable  expense,  aside  from  getting  up 
tools,  machinery,  &c.     He  was  necessarily  obliged  to  travel  about. 

Interrogatory  9.  What  space  of  time  elapsed  between  the  period  of 
the  reception  of  the  *^new  model"  pattern  and  the  period  when  the 
claimant  was  ready  to  go  on,  and  did  go  on  regularly  with  the  manu- 
facture of  said  arm  ? 

Answer.  About  one  year,  according  to  the  best  of  my  recollection. 

Interrogatory  10.  What  was  the  probable  expense  incurred  by  the 
claimant  during  that  period  ? 

Answer.  His  expenses  must  have  been  considerable^  aside  from  those 
of  fitting  up  his  establishment  or  armory,  as  I  have  already  stated  un- 
der interrogatory  8.  The  delay  in  obtaining  hia  pattern  for  the  new 
model,  occasioned  much  expense  and  loss  of  time,  for  he  was  obliged  to 
make  journeys  to  Springfield  and  other  places,  for  the  purpose  of  ex- 
pediting the  business  in  relation  to  patterns  of  diiSerent  tools,  fixtures, 
and  machinery  for  the  new  musket.  I  left  Mr.  Nippes  in  1842, 
while  his  tools  and  machinery  were  being  put  forward. 

Interrogatory  12.  From  your  experience  and  knowledge  as  an  ar- 
morer, your  knowledge  of  the  claimant's  manufactory  and  business, 
and  the  peculiar  circumstances  which  surrounded  him,  superinduced 
by  his  engagement  with  the  United  States,  and  allowing  him  a  reason- 
able profit,  what  would  you  consider  a  reasonable  price  per  musket 
for  4^000  muskets  of  the  new  model  kind,  manufactured  by  him  in  the 
best  style,  and  deliverable  in  not  less  than  five  years,  at  the  rate  of 
800  muskets  per  year? 

Answer.  In  my  judgment  |18  per  musket  would  be  a  reasonable 
price,  under  all  the  circumstances  mentioned  in  this  interrogatory. 

Interrogatory  13.  What  capital  was,  or  would  be^  necessary  to  car- 
ry on  such  an  establishment  as  was  the  claimant's  ?  What  would  be 
a  reasonable  amount  per  annum  for  insurance,  and  per  centage  for 
preserving  the  machinery  from  wear  and  decay  ? 

Answer.  I  think  the  whole  capital  necessarily  employed  would  not 
exceed  $2^000,  and  that  10  per  cent,  would  be  a  reasonable  allowance 
for  insurance  and  for  wear  and  decay  of  machinery,  fixtures,  and  tools. 
I  mean  ten  per  cent,  for  preserving  such  from  wear  and  decay,  and 
for  insurance. 

Interrogatory  14.  What  would  you  consider  the  fair  valu^per  mus- 
ket of  4,000  muskets  (new  model)  manufactured  and  delivered  in  five 
years,  at  the  rate  of  800  muskets  per  annum^  including  in  your  esti- 
mate all  the  cost  and  expense  of  manufacturing  the  same  for  the  first 
time? 

Answer.  Eighteen  dollars  per  musket. 

Interrogatory  15.  With  tools,  machinery,  hands,  and  other  means 
capable  of  manufacturing  800  new  "model  muskets"  per  annum,  how 
many  more,  per  annum,  could  be  manufactured  ? 

Answer.  With  a  small  addition  of  capital  and  force,  he  might  make 
1,200,  muskets,  for  he  had  the  shop  room,  water  power,  permanent  fix- 
tures, and  small  tools  sufficient. 

Interrogatory  16.  Was  it  possible  for  the  claimant  to  manufacture 
''the  new  model  musket"  at  a  cost  less  than  that  which  attended  its 
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oonstructioQ  at  the  Springfield  armory  daring  the  first  fi^e  years  of 
its  manufacture  ? 

Answer.  It  is  my  opinion  that  he  could  not. 

Interrogatory  17.  What  would  be  a  fair  average  profit  per  musket 
on  4,000  new  model  muskets,  manufactured  and  delivered  in  1841, 
1842,  1843,  1844,  and  1845,  at  the  rate  of  800  muskets  per  annum? 

Answer.  I  think  five  dollars  per  musket  would  be  such  fair  average 
profit ;  and  after  all  the  reflection  and  investigation  I  have  been  able 
to  bring  to  it,  I  give  that  as  my  opinion  and  judgment,  in  reference  to 
this  interrogatory. 

Interrogatory  18.  Do  you  know  any  other  matter  relative  to  the 
claim  in  question  ? 

Answer.  I  do  not, 

SAMUEL  LEHMAN. 


State  of  Massachusetts,  County  of  Hampden^  sa  : 

On  this  sixth  day  of  February,  A.  D.  1858,  personally  came  Sam- 
uel Lehman,  the  witness  within  named,  and  after  having  been  first 
eworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  questions  contained  in  the  within  deposition  were  written  down 
by  tne  commissioner  and  then  proposed  by  him  to  the  witness  ;  and 
the  answers  thereto  were  written  down  by  the  commissioner  in  the 
presence  of  the  witness,  who  then  subscribed  the  deposition  in  the 
presence  of  the  commissioner.  The  deposition  of  Samuel  Lehman^ 
taken  at  the  request  of  Daniel  Nippes,  to  be  used  in  the  investigation 
of  a  claim  against  the  United  States,  now  pending  in  the  Court  of 
Claims,  in  thename  of  Daniel  Nippes.  The  aolverse  party  was  notified 
did  not  attend,  and  did  not  object. 

JAMES  W.  CROOKS, 

Commissioner. 

Fees  of  witness,  |5  ;  travel,  2  miles  ;  attendance,  4  days  ;  com- 
missioner's fees,  1 10. 


in  the  court  of  claims. 
Daniel  Nippes  vs.  The  United  States. 

Interrogatories  on  the  part  of  the  claimant  to  be  propounded  to 
Samuel  Lehman : 

Interrogatory  1st.  What  is  your  name,  occupation,  and  age  ?  What 
Las  been  your  place  of  residence  for  the  past  year  ? 

Interrogatory  2d.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  the  present  inquiry  ? 

Interrogatory  3d.  Are  you,  in  any  degree,  related  to  the  claim- 
ant? 

Interrogatory  4th.  How  long  has  the  above  been  your  occupation  ? 
and  where  have  you  been  so  occupied  ? 
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Interrogatory  5t1i.  Were  you  ever  employed  by  the  claimant  in  tlie 
busioess  of  manufacturing  firearms  ?  If  yea,  say  when  and  hpw 
long? 

Interrogatory  6th.  Were  you  engaged  by  him  in  making  prepara- 
tions for  the  manufacture  of  '^the  new-model  musket?"  If  yea^ 
what  were  those  preparations  ? 

Interrogatory  7th.  At  what  time  did  the  claimant  receive  from  the 
United  States  a  '^  new  model  musket  "  as  a  pattern  by  which  to  man- 
ufacture the  same  or  similar  article.  How  long  a  space  of  time,  if 
any,  elapsed  between  the  period  when  his  preparations  for  receiving  it 
were  fully  made,  and  the  period  of  its  reception  ? 

Interrogatory  8th.  Were  you  fully  employed  during  all  that  inter- 
val? How  many  armorers  or  mechanics  were  then  employed  by  the 
claimant  ?  What  were  their  respective  salaries  ?  Did  the  claimant 
rent  the  establishment  in  which  you  worked?  if  yea,  what  was 
the  rent  per  annum  ?  State  also  any  other  expenses  of  said  estab- 
lishment which  the  claimant  was  bound  to  pay  during  the  said  inter- 
val, and  the  probable  asrgregate  of  all. 

Interrogatory  9th.  What  space  of  time  elapsed  between  the  period 
of  the  reception  of  the  "  new  model"  pattern,  and  the  period  when 
the  claimant  was  ready  to  go  on  and  did  go  regularly  with  the  manu- 
facture of  said  arm  ? 

Interrogatory  10th.  What  was  the  probable  expense  incurred  by 
the  claimant  during  that  period  ? 

Interrogatory  I2th.  From  your  experience  and  knowledge  as  an 
armorer,  your  knowledge  of  the  claimant's  manufactory  and  business, 
and  the  peculiar  circumstances  which  surrounded  him,  superinduced 
by  his  engagement  with  the  United  States,  and  allowing  him  a  rea- 
sonable profit,  what  would  you  consider  a  reasonable  price  per  mus- 
ket for  4,000  muskets  of  the  new  model  kind,  manufactured  by  him 
in  the  best  style,  and  deliverable  in  not  less  than  five  years,  at  the 
rate  of  800  muskets  per  year? 

Interrogatory  13th.  What  capital  was,  or  would  be,  necessary  in 
order  to  carry  on  such  an  establishment  as  was  the  claimants  ?  What 
would  be  a  reasonable  amount  per  annum  for  insurance,  and  per  cent- 
age  for  preserving  the  machinery  from  wear  and  decay  ? 

Interrogatory  14th.  What  would  you  consider  the  fair  value  per 
musket  of  4,000  muskets  (new  model)  manufactured  and  delivered  in 
five  years,  at  the  rate  of  800  muskets  per  annum,  including  in  your 
estimate  all  the  cost  and  expense  of  manufacturing  the  same  for  the 
first  time  ? 

Interrogatory  16th.  With  tools,  machinery,  hands,  and  other 
means,  capable  of  manufacturiLg  800  new  '^  model  muskets  "  per  an- 
num, how  many  more  per  annum  could  be  manufactured  ? 

Interrogatory  I6th.  Was  it  possible  for  the  claimant  to  manufac- 
ture ''the  new  model  musket "  at  a  cost  less  than  that  which  at- 
tended its  construction  at  the  Springfield  armory  during  the  first  five 
years  of  its  manufacture  ? 

Interrogatory  17th.  What  would  be  a  fair  average  profit  per  mus- 
ket on  4,000  new  model  muskets  manufactured  and  delivered  in  1841, 
1842, 1843, 1844,  and  1845^  at  the  rate  of  800  muskets  per  annum  ? 
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Interrogatory  18th.  Do  you  know  any  other  matter  relatire  to  the 

claim  in  question  P 

JOHN  S.  TYSON, 
Attorney  and  Counsel  for  the  Claimant. 

I  have  no  questions  to  ask. 

JNO.  D.  Mcpherson. 


IN  THE  COURT  OP  CLAIMB. 

Daniel  Nippbs  vs.  The  United  States. 

Testimony  of  WUliam  C.  BeddaUj  for  the  daimant^  taken  before  Ed- 
mund F.  Brown^  Cnmmiasioner  for  the  District  of  Columbia. 

District  of  Columbia,  County  of  Washington^  ss: 

On  the  twenty-second  day  ot  December,  A.  D.  eighteen  hundred 
and  fifty -eight,  personally  came  William  0.  Keddall,  esq.,  the  wit- 
ness within  named,  and  after  having  been  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  the  questions  contained 
in  the  within  deposition  were  written  down  by  the  commissioner,  and 
then  proposed  by  him  to  the  witness  ;  and  the  answers  thereto  were 
written  down  by  the  commissioner  in  the  presence  of  the  witness, 
who  then  subscribed  the  deposition  in  the  presence  of  the  commis- 
sioner. 

The  adverse  party  was  notified,  did  not  attend^  but  sent  his  cross- 
interrogatories  which  are  hereunto  attached. 

EDM.  F.  BEOWN,  ^ 
Commissumer  of  the  Court  of  Claims, 

Fees  of  witness — 

Atttendance,  one  day,  at  $1  60  per  day $1  50 

Commissioner's  fees —  -= 

Taking  testimony,  8  pages^  1,747  words,  at  20  cents  per  100..  $3  49 

One  oath , 10 

3  59 

The  deposition  of  William  C.  Reddall,  taken  at  the  request  of  Joha 
8.  Tyson,  esq.,  counsel  for  the  claimant,  before  Edmund  F.  Brown, 
commissioner  for  the  District  of  Columbia,  to  be  used  in  the  investi- 
gation ot  a  claim  against  the  United  States  now  pending  in  the  Court 
of  Claims,  in  the  pame  of  Daniel  Nippes  vs.  United  States. 

First  general  interrogatory  by  the  commissioner :  Please  to  state 
your  name,  your  occupation,  your  age,  your  place  of  residence  the 
past  year  ;  whether  you  have  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry ;  and  whether,  and  in  what  de- 
gree, you  are  related  to  the  claimant? 

Answer.  My  name  is  William  C.  Reddall.  My  occupation,  clerk 
in  the  Department  of  State.  My  age  is  fifty  years.  My  residence  the 
past  year,  Washington  city.     I  have  no  interest,  direct  or  indirect,  in 
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the  claim  which  is  the  subject  of  inquiry,  and  am  in  no  degree  related 
to  the  claimant. 

First  interrogatory  by  the  counsel  for  the  claimant.  Were  you  at 
any  time,  and  during  what  time,  a  clerk  in  the  ordnance  office? 

Answer.  I  was  a  clerk  in  the  ordnance  office  from  December,  1838, 
to  January,  1846. 

2d  interrogatory.  What  were  your  peculiar  duties  ?  Was  the  draw- 
ing of  contracts  one  of  those  duties  ? 

Answer.  My  duties  were,  the  examining  of  army  returns,  the  reg- 
istry of  the  daily  mail,  and  the  drawing  of  contracts. 

3d  interrogatory.  Under  whose  direction  were  those  contracts 
drawn? 

Answer.  I  was  directed  to  draw  them  by  George  Talcott,  lieutenant 
colonel  of  ordnance,  under  the  sanction  of  the  Secretary  of  War. 

4th  interrogatory.  Have  you  any  recollection  of  having  during  the 
years  1840  and  1841  drawn  any  contract  or  contracts  between  the  gov- 
ernment and  manufacturer  of  arms  in  relation  to  the  manufacture  of  a 
new  and  peculiar  form  of  musket,  commonly  known  as  the  ''  new  model 
musket?'' 

Answer.  Yes  ;  with  Lemuel  Pomeroy,  of  Pittsfield,  Massachusetts, 
and  Daniel  Nippes. 

5th.  interrogatory.  Were  these  several  contracts  like  each  other  in 
substance  and  terms  ? 

Answer.  Yes^  they  were. 

6th  interrogatory.  Have  you  any  recollection  of  having  prepared 
such  a  contract  between  Lemuel  Pomeroy  and  the  government  ?  If 
yea,  state  when  ? 

Answer.  I  drew  such  a  contract,  I  think  about  the  commence  ment 
of  the  year  1840. 

7th  interrogatory.  Was,  or  was  not,  that  contract  used  as  a  model 
for  the  formation  of  all  other  contracts  with  private  manufacturers 
for  the  manufacture  of  the  new  model  muskets. 

Answer.  Yes,  it  was. 

Interrogatory  8.  Have  you  any  knowledge  of  Daniel  Nippes,  the 
claimant,  as  a  manufacturer  of  muskets  for  the  government?  If  yea, 
state  such  knowledge,  particularly  as  to  his  being  employed  in  the 
Biannfacture  of  the  '^  new  model  musket,"  how  many  and  upon  what 
terms  ? 

Answer.  I  was  acquainted  with  Mr.  Nippes  some  time  before  1840, 
he  having  been  engaged  in  the  manufacture  of  the  old  model  muskets 
Some  time  in  1840,  1  think  during  the  summer,  Mr.  Nippes  came  to 
the  office  and  was  promised  by  Lieut.  Col.  Talcott,  then  in  charge  of 
the  Ordnance  department,  that  he,  Nippes,  should  have  a  contract  for 
the  manufjGkcture  of  eight  hundred  of  the  ^'  new  model  musket"  per 
year  for  five  years,  and  that  he  should  proceed  to  the  manufacture  of 
them. 

Interrogatory  9.  Have  you  recollection  of  having  been  instructed  by 
the  Ordnance  department  to  prepare  the  form  of  a  contract  between  the 
government  and  Mr.  Nippes  for  such  manufacture ;  if  yea,  state  as 
nearly  as  you  can  the  terms  and  conditions  of  said  proposed  contract? 

Answer.  Such  a  contract  was  prepared  by  me  under  the  instruotioQS 
of  Colonel  Talcott,  and  the  terais  and  conditions  of  it  were  precisely 
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similar  to  terms  and  conditions  of  the  contract  with  Mr.  Pomeroy,  of 
Pittsfield ,  Massachusetts . 

Interrogatory  10.  Was  it  signed  by  the  contracting  parties?  If  not, 
explain  the  reason  why  ? 

Answer.  It  was  not.  The  reason  why  it  was  not  signed  was,  there 
was  some  conversation  as  to  extending  the  number  of  muskets  that  Mr. 
Nippes  was  to  make  over  the  eight  hundred  per  annum  which  was 
promised  by  the  department,  which  addition  he  was  led  to  believe 
would  be  upon  the  same  terms  and  conditions.  My  impression  is,  that 
he  was  to  have  one  thousand  per  annum  instead  of  eight  hundred,  and 
that  was  the  reason  the  contract  was  not  then  signed. 

Interrogatory  11.  Have  you  read  the  fourth  article  of  the  first  con- 
tract with  Pomeroy y  as  set  forth  in  the  petition  of  the  claimant  ?  If 
yea,  please  state  whether  the  article  was  in  substance  a  part  of  the 
contract  which  you  were  as  above  directed  to  draw  between  the  claim- 
ant and  the  government  ? 

Answer.  I  have  read  said  fourth  article  of  said  contract  with  Pome- 
roy,  as  set  forth  in  the  petition  of  the  claimant,  and  find  that  it  is  the 
same  in  substance  as  the  one  which  I  was  directed,  as  above  to  draw 
between  the  claimant  and  the  government. 

Interrogatory  12.  Was  it  understood  by  the  Ordnance  department, 
after  the  manufacture  of  the  *^  new  model  musket"  was  determined 
upon,  at  least  up  to  the  time  when  said  form  of  a  contract  between  the 
claimant  and  the  government  was  made  out  by  you,  that  the  terms 
contained  in  said  fourth  article  of  Pomeroy's  contract  were  to  be  the 
terms  of  every  undertaking  for  the  manufacture  of  the  ^*  new  model 
musket?" 

Answer.  It  was  so  understood. 

Interrogatory  13.  Was  it  understood  at  all  times  that  such  were 
the  terms  upon  which  the  claimant  originally  undertook  the  said 
manufacture  ? 

Answer.  It  was. 

Croa^-interrogaioriea  by  the  deputy  SoUcUor. 

Gross-interrogatory  1.  If  your  answer  to  the  last  clause  of  the  14th 
interrogatory  is  in  the  affirmative,  state  what  other  contracts  were 
drawn  and  executed,  embracing  the  terms  of  the  fourth  article  of 
Pomeroy's  first  contract  ? 

[Note  by  the  commiaeumer.  This  refers  to  the  I2th  interrogatory 
above.— B.  F.  B.] 

Answer.  None  were  executed  excepting  Pomeroy's. 

Gross-interrogatory  2.  When  did  you  draw  the  contract  referred  to 
in  the  12th  and  13th  interrogatories?  [8th  and  9th  here.— E.  F.  B., 
com'r.] 

Answer.  In  the  summer  of  1840,  as  stated  in  my  answer  to  the  8th 
interrogatory,  the  contract  was  promised^  but  was  not  drawn  until  the 
iall  of  1841. 

Gross-interrogatory  3.  Was  Mr.  Nippes  willing  at  the  time  to  exe- 
cute the  contract  as  drawn  by  you  ?  Did  he  not  voluntarily  defer 
signing  it  in  the  hope  that  the  number  of  muskets  would  be  increased? 
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Answer.  He  was  willing  to  sign  it,  and  deferred  it  at  the  request  of 
the  Ordnance  department,  in  the  expectation  of  an  increase  of  two  hun« 
dred  additional  mnskets  per  annum,  as  suggested  hy  Col.  Talcott. 

Cross-interrogatory  4.  If  you  answer  the  last  clause  of  the  14th  in- 
terrogatory (11th  in  this)  in  the  affirmative,  state  how  settlements 
were  made  with  the  contractors  therein  referred  to  ?  State  whether  the 
cost  of  the  musket  at  Springfield  was  ascertained,  and  whether  the 
cost  so  ascertained  was  ever  paid  to  any  contractor  ? 

Answer.  I  am  not  ahle,  from  my  own  knowledge,  to  answer  any 
part  of  this  interrogatory. 

Gross-interrogatory  5.  Have  you  knowledge  of  any  case  other  than 
those  of  Pomeroy  and  Nippes  in  which  a  manufacturer  of  small  arms 
entered  into  a  contract  for  the  manufacture  of  muskets  of  the  ^^  new 
model,"  in  which  the  price  to  he  paid  was  what  the  muskets  would 
cost  at  Springfield  armory,  and  in  which  that  price  was  paid  ?  If  so, 
please  give  the  name  of  the  manufacturer ;  if  you  cannot  name  him^ 
please  endeavor  to  designate  him,  that  the  settlement  with  him  can  he 
found  and  referred  to  ? 

Answer.  I  have  no  knowledge  of  any  persons,  excepting  Pomeroy 
and  Nippes,  having  contracts  for  the  manuiiEK^ture  of  the  ^^  new  model 
musket." 

2d  general  interrogatory  hy  the  commissioner.  Do  you  know  of 
any  other  matter  relative  to  the  claim  in  question  ?  If  you  do,  state  it. 

Answer.  I  do  not. 

W.  a  REDDAL. 

Sworn  to  and  subscribed  before  me,  this  22d  day  of  December,  1858. 

EDM.  F.  BROWN,  ^ 
Commisaumer  of  Court  of  Claims. 


in  the  coubt  of  claims. 
Daniel  Nippes  vs.  The  United  States. 

Interrogatories  to  be  propounded  to  WiUiam  0.  BeddaU. 

Interrogatory  1.  What  is  your  name,  occupation,  age,  place  of  res- 
idence for  the  past  year  ? 

Interrogatory  2.  Have  you  any  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiiy  ? 

Interrogatory  3.  Are  you  in  any  degree  related  to  the  claimant? 

Interrogatory  4.  Were  you  at  any  time,  and  during  what  time, 
clerk  in  the  Ordnance  department  ? 

Interrogatory  5.  What  were  your  peculiar  du^ties  ?  Was  the  draw- 
ing of  contracts  one  of  those  duties  ? 

Interrogatory  6.  Under  whose  direction  were  those  contracts  drawii  ? 

Interrogatory  T.  Have  you  any  recollection  of  having,  daring  the 
years  1840  and  1841,  drawn  any  contracts  between  the  government 
and  manufacturers  of  arms  in  relation  to  the  manufacture  of  a  new  and 
peculiar  form  of  musket,  commonly  known  as  the ' '  new  model  musket. ' ' 
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Interrogatory  8.  Were  these  several  contracts  like  eacli  other  io 
their  substance  and  terms  ? 

Interrogatory  9.  Have  yoa  any  recollection  of  having  prepared  such 
a  contract  between  Lemuel  Pomeroy  and  the  government  ?  If  yea, 
state  when. 

Interrogatory  10.  Was  or  was  now  that  contract  used  as  a  model  for 
the  formation  of  all  other  contracts  with  private  manufacturers  for  the 
manufacture  of  the  ^'new  model  musket?" 

Interrogatory  11.  Have  you  any  knowledge  of  Daniel  Nippes,  the 
claimant,  as  a  manufacturer  of  muskets  for  the  government?  If  yea, 
state  such  knowledge,  particularly  as  to  his  being  employed  to  manufac- 
ture ''  the  new  model  musket,"  how  many  and  upon  what  terms. 

Interrogatory  12.  Have  you  recollection  of  having  been  instructed 
by  the  Ordnance  department  to  prepare  the  form  of  a  contract  between 
the  government  and  Mr.  Nippes  for  such  manufacture?  If  yea,  state, 
as  nearly  as  you  can^  the  terms  and  conditions  of  said  proposed  con- 
tract. 

Interrogatory  13.  Was  it  signed  by  the  contracting  parties  ?  If  not, 
explain  the  reason  why. 

Interrogatory  14.  Have  you  read  the  fourth  article  of  the  first  con- 
tract with  Pomeroy  as  set  forth  in  the  petition  of  the  claimant?  If  yea^ 
please  state  whether  that  article  was,  in  substance,  a  part  of  the  con- 
tract which  you  were,  as  above,  directed  to  draw  between  the  claimant 
and  the  government  ?  Were  these  the  terms  of  all  the  other  contracts 
for  the  same  object  ? 

Interrogatory  15.  Was  it  understood  by  the  Ordnance  department, 
after  the  manufacture  of  the  model  musket  was  determined  on,  at  least 
up  to  the  time  when  said  form  of  contract  between  the  claimant  and  the 

{government  was  made  out  by  you,  that  the  terms  contained  in  said 
burth  article  of  Pomeroy's  agreement  were  to  be  the  terms  of  every 
undertaking  for  the  manufacture  of  ^'  the  new  model  musket  ?" 

Interrogatory  16.  Was  it  understood  at  all  times  that  such  were  the 
terms  upon  which  the  claimant  originally  undertook  the  said  manu- 
facture ?  Do  you  know  any  other  matter  or  thing  in  relation  to  this 
claim  ? 

Crosa'interrogatoriea. 

1.  If  your  answer  to  the  last  clause  of  the  14th  interrogatory  is  in 
the  affirmative,  state  what  other  contracts  were  drawn  and  executed 
embracing  the  terms  of  the  4th  article  of  Pomeroy's  first  contract. 

2.  When  did  you  draw  the  contract  referred  to  in  the  12th  and  13tb 
interrogatories  ? 

3.  Was  Mr.  Nippes  willing  at  the  time  to  execute  the  contract  as 
drawn  by  you  ?  Did  he  not  voluntarily  defer  signing  it  in  the  hope 
that  the  number  of  muskets  would  be  increased? 

4.  If  you  answer  the  last  clause  of  the  14th  interrogatory  in  the 
affirmative,  state  how  settlements  were  made  with  the  contractors 
therein  referred  to.  State  whether  the  cost  of  the  musket  at  Spring- 
field armory  was  ascertained,  and  whether  the  cost  so  ascertained  was 
ever  paid  to  any  con  tractor  • 
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5.  Ha^e  you  knowledge  of  any  one  case,  other  than  those  of  Pome- 
roy  and  Nippes,  in  which  a  manufacturer  of  small  arms  entered  into 
a  contract  for  the  manufacture  of  muskets  of  the  new  model  in  which 
the  price  to  be  paid  was  that  the  musket  would  cost  at  Springfield 
armory,  and  in  which  that  price  was  paid?  If  so,  please  give  the 
name  of  the  manufacturer  ?  If  you  cannot  name  him,  please  endeavor 
BO  to  designate  him  that  the  settlement  with  him  can  be  found  and 
referred  to. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 


IN  THE  COUBT  OF  CLAIMS. 

Daniel  Nippbs  vs.  The  United  States. 

Testimony  of  Bev.  John  Rohh^  for  the  daimatU^  taken  be/ore  Edmund 
F.  Brown,  commiaaioner  for  theDiatrid  of  Columbia. 

DisTBicT  OF  C!oLniiBiA|  County  of  Waahingtonj  sa. 

On  the  twenty-second  day  of  December,  A.  D.  eighteen  hundred  and 
fifty-eight,  personally  came  Bev.  John  Bobb,  the  witness  within 
named,  and  after  having  been  first  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  the  questions  contained  in  the  within 
deposition  were  written  down  by  the  commissioner,  and  then  proposed 
by  him  to  the  witness  ;  and  the  answers  thereto  were  written  down  by 
the  commissioner  in  the  presence  of  the  witness,  who  then  subscribed 
the  deposition  in  the  presence  of  the  commissioner. 

The  adverse  party  was  notified,  did  not  attend,  but  sent  his  waiver, 
which  is  hereunto  attached. 

EDM.  F.  BROWN, 
Commiaaioner  of  the  Court  of  Claims. 

Pees  of  witness — 
Attendance  one  day,  at  |1  50  per  day ..•..  |1  50 


Commissioner's  fees — 
Taking  testimony,  5  pages,  1,2T9  words,  at  20  cents  per  100...  |2  55 
loath 10 


The  deposition  of  John  Bobb,  taken  at  the  request  of  John  S.  Tyson, 
counsel  for  the  claimant,  before  Edmund  F.  Brown,  commissioner  for 
the  District  of  Columbia,  to  be  used  in  the  investigation  of  a  claim 
against  the  United  States,  now  pending  in  the  Court  of  Claims,  in  the 
name  of  Daniel  Nippes  va.  United  States. 

Ist  general  interrogatory  by  the  commissioner.  Please  to  state  your 
name,  your  occupation,  your  age,  your  place  of  residence  the  past 
year ;  whether  you  have  any  interest,  direct  or  indirect,  in  the  claim 
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^vhich  is  the  subject  of  inquiry ;  and  whether  and  in  what  degree  yon 
are  related  to  the  claimant  ? 

Answer.  My  name  is  John  Bobb  ;  my  occupation,  chief  clerk  in  the 
Pension  OflSce ;  my  age  is  over  sixty  years ;  my  residence  the  past 
year,  Washington  city.  I  have  no  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  ;  and  am  in  no  degree  related  to 
the  claimant. 

1st  interrogatory  by  the  counsel  for  the  claimant.  Had  you  at  any 
time  the  principal  charge  of  the  armory  at  Springfield,  Massachusetts? 
If  yea,  say  what  and  when. 

Answer.  I  was  the  superintendent  of  the  Springfield  armory  from 
the  first  day  of  November,  18i3,  to  about  the  middle  of  April,  1841. 

Interrogatory  2.  Was  Elizur  Bates  under  your  employ  in  said  ar- 
mory ?  It'  yea,  say  in  what  situation  ;  what  was  his  skill  and  capacity ; 
and  what  was  his  general  character  for  truth^  faithfulness,  and  in- 
tegrity ? 

Answer.  He  was  master  armorer  under  my  superintendence  from 
January,  1834,  until  the  spring  or  summer  of  1837,  when  he  volun- 
tarily resigned  that  position.  He  was  subsequently,  however,  em- 
ployed in  the  armory  in  a  diiSerent  capacity.  I  considered  him  aa 
excellent  workman,  and  a  firstrate  master  armorer  as  to  skill  and 
ability  ;  and  such  was  my  opinion  of  his  truth,  faithfulness,  and  in- 
tegrity, that  he  would  compare  favorably  with  any  other  man  within 
my  knowledge.  He  was  a  man  of  strict  integrity  and  a  high  sense  of 
honor. 

Interrogatory  3.  What  was  your  salary  ? 

Answer.  During  the  latter  years  of  my  superintendency,  my  salary 
was  fifteen  hundred  dollars  per  annum  and  four  rations  per  day  com- 
muted, making  seventeen  hundred  and  ninety-two  dollars  per  annum. 

Interrogatory  4.  Was  the  manufacture  of  the  arm  called  the  "new 
model  musket''  commenced  while  you  were  so  as  aforesaid  employed 
in  said  armory  ? 

Answer.  It  was. 

5th  interrogatory.  What  was  the  cost  per  musket  of  manufacturing 
the  old  musket ;  that  is,  the  one  in  use  immediately  preceding  tne 
adoption  of  the  "  new  model?" 

Answer.  While  I  was  there  the  cost  of  the  old  model  musket  varied 
from  twelve  dollars  and  thirty  cents  down  to  ten  dollars  and  about 
eighty  cents  each ;  this  cost  did  not  include  the  interest  upon  the  capi- 
tal invested  in  ground,  buildings,  tools,  machinery,  and  wear  and 

tear. 

6th  interrogatory.  What  was  the  cost  per  musket  of  manufactur- 
ing the  **  new  model  musket?" 

Answer.  I  cannot  state  precisely  the  cost  of  the  "  new  model  mus- 
ket" while  I  was  there,  as  it  is  impossible  to  tell,  for  the  reason  that 
the  work  was  all  paid  for  by  the  day  and  not  by  the  piece  ;  in  1840 
there  were  less  than  six  thousand  muskets  finished,  about  seven  hun- 
dred of  which  were  the  "  new  model  muskets"  and  the  remainder  the 
old  model ;  the  average  cost  of  each  musket  was,  I  think,  in  my  re- 
port to  the  Ordnance  department,  stated  to  be  sixteen  dollars  and 
eighty  cents  each. 
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7th  interrogatory.  What  caused  the  difference  in  expense  in  the 
manufacture  of  the  two  kinds  of  muskets? 

Answer.  The  different  parts  of  the  musket  being  entirely  different, 
the  machinery  and  tools  required  to  be  altered,  and  many  new  ones 
to  be  made,  which  involved  considerable  expense,  as  the  work  had  to 
be  done  by  the  day  until  the  establishment  of  a  tariff  of  prices 
for  piece  work  upon  the  muskets.     This  refers  to  the  '^  new  model." 

8th  interrogatory.  Have  you  any  knowledge  of  the  claimant  as  a 
manufacturer  of  muskets  for  the  United  States,  either  of  the  old  or  the 
"new  model?" 

Answer.  I  have  not. 

9th  interrogatory.  What  do  you  think  would  be  a  reasonable  profit, 
per  musket,  for  the  manufacture  of  the  '^  new  model  musket?" 

Answer.  If  I  had  the  necessary  buildings,  machinery,  and  tools,  T 
would  not  be  willing  to  manufacture  eight  hundred  per  year  for  less 
than  three  dollars  profit  on  each. 

Second  general  interrogatory  by  the  Gommissumer. 

Do  you  know  of  any  other  matter  relative  to  the  claim  in  question  ? 
If  you  do,  stat«  it. 
Answer.  I  do  not, 

JOHN  ROBB. 


in  the  court  of  claims. 

Daniel  Nippes  vs.  The  United  States. 

Interrogatories  to  be  propounded  to  John  Robb. 

Interrogatory  1.  What  is  your  occupation,  ago,  and  place  of  resi- 
dence for  the  last  year? 

2.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  which  is 
the  subject  of  inquiry  ? 

3.  Have  you  any  interest,  direct  or  indirect,  in  the  claim  which  is 
the  subject  of  inquiry  ? 

4.  Are  you  related,  in  any  degree,  to  the  claimant? 

6.  Had  you  at  any  time  the  principal  charge  of  the  armory  at 
Springfield  ?     If  yea,  say  what  and  when. 

6.  Was  Blizur  Bates  under  your  employ  in  said  armory?  If  yea, 
say  in  what  situation.  What  was  his  skill  and  capacity,  and  what 
was  his  general  character  for  truth,  faithfulness,  and  integrity? 

7.  What  was  your  salary  ? 

8.  Was  the  manfacture  of  the  arm  called  thfe  *'new  model  musket" 
commenced  while  you  were  so  as  aforesaid  employed  in  said  armory? 

9.  What  was  the  cost,  per  musket,  of  manufacturing  the  old  mus- 
ket ;  that  is,  the  one  in  use  immediately  preceding  the  adoption  of  the 
new  model  ? 

10.  What  was  the  cost  of  manufacturing  the  new  model  musket? 

11.  What  caused  the  difference  in  expense,  having  reference  to  new 
buildings,  new  tools^  new  stocks,  and  other  constituents  ? 
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12.  Have  yon  any  knowledge  of  the  claimant  as  a  mannfactorer  of 
mnskels  for  the  United  States,  either  of  the  old  or  the  new  model? 

13.  Do  you  think  that  the  expense  of  preparing  for  the  manufacture 
of  the  ^'  new  model  musket/'  and  its  actual  manufacture,  would  have 
been  materially  di£ferent  in  a  private  manufactory  from  what  it  wu 
in  a  public  one?    If  yea^  state  such  difference. 

14.  What  do  you  think  would  be  a  reasonable  profit  per  musket 
for  the  manufacture  of  the  **  new  model  musket/'  stating  it,  if  you 
choose,  by  minimum  and  maximum  ? 

16.  Do  you  know  any  other  matter  relative  to  the  claim  in  ques- 
tion ? 

JOHN  S.  TYSON, 

SoUcUor  for  Olaimaid, 

I  have  no  questions  to  ask  this  witness. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor  for  United  Statei. 

Sworn  to  and  subscribed  before  me  this  22d  of  December,  1858. 
[l.  s.]  EDMUND  F.  BROWN, 

Commissioner  of  the  Court  of  Claims. 


Affidavit  of  A.  8.  Nippes. 

Montgomery  County,  State  of  Pennsylvania^  ss : 

Before  me,  the  subscriber,  a  justice  of  the  peace  in  and  for  the  countj 
and  State  aforesaid,  appeared  Daniel  Nippes,  of  Lower  Merion  town- 
ship, in  said  county  and  State,  who  being  duly  sworn  according  to 
law,  saith  on  his  oath,  that  about  1837  he  became  a  contractor  with 
the  general  government  for  the  maufacture  and  supply  of  muskets, 
and  the  contract  then  made  was  performed  and  settled  ;  that  thence- 
forward he  also  supplied  muskets  to  the  government,  up  to  about  the 
year  1840;  that  at  the  period  last  mentioned,  the  government  adopted  a 
new  model  or  pattern,  and  he,  the  said  Daniel  Nippes,  undertook  at 
the  instance  of  said  government  about  that  time  to  manufacture  and 
supply  four  thousand  stands  or  muskets,  and  accordingly  did  supply 
them  ;  and  that  he  was  to  have  therefor  what  the  manufacture,  &c., 
of  such  arms  cost  at  the  national  armories  at  that  time,  which  cost 
per  musket  was  seventeen  dollars,  as  he  is  informed  and  believes. 
He  further  states,  however,  that  he  never  received  more  than  $14  50 
per  musket  from  the  government  for  the  whole  four  thousand  that  he 
made  and  delivered  as  aforesaid;  he  further  says  that  the  actual  cost 
to  him  of  each  of  the  four  thousand  muskets,  was  not  less  than  the 
sum  of  seventeen  dollars  per  piece  as  he  verily  believes ;  and  that  he 
could  not  manufacture  them  for  a  less  sum  on  the  most  economical 
plan  and  by  greatest  attention,  and  that  if  he  is  now  allowed  seven- 
teen dollars,  he  will  still  be  without  any  profit. 

DANIEL  NIPPES. 

Sworn  and  subscribed  before  me,  this  14th  of  January,  1867. 

THOS.  W.  POTTS,  J.  P. 
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T  Before  me,  the  aforesaid  justice  of  the  peace,  also  appeared  Alhert 
1^.  Nippes,  who  being  duly  sworn,  saith  on  his  oath,  that  he  is  the  son 
of  the  above  Daniel  Nippes,  and  was  connected  with  his  busness  and 
&ctory  as  superintendent  for  him  during  the  time  the  four  thousand 
muskets  mentioned  in  his  affidavit  above  written,  were  made,  and  that 
he  verily  believes  that  the  actual  cost  of  making  was  not  less  than 
seventeen  dollars  per  musket. 

ALBERT  S,  NIPPES. 

Sworn  and  subscribed  before  me,  the  14th  January,  A.  D.  1867. 

TH08.  W.  POTTS,  J.  F. 

State  of  Pennsylvania,  Montgomery  county y  as : 

I,  Bonyer  Brooke,  prothonotary  of  the  court  of  common  pleas  of 
said  county  of  Montgomery  in  the  State  aforesaid,  do  hereby  certify 
that  Thomas  W.  Potts,  esquire,  whose  genuine  signature,  in  his  own 
proper  handwriting,  is  affixed  and  subscribed  to  the  foregoing  and 
annexed  certificates  and  affidavits,  was  at  the  times  of  signing  the 
same  and  now  is  a  JHstice  of  the  peace  in  and  for  said  county  of  Mont- 
gomery in  the  State  aforesaid,  duly  elected,  commissioned,  and  qual- 
ified, and  legally  authorized  by  law  to  administer  oaths  and  affirma- 
tions ;  and  that  full  faith  and  credit  are  due  to  all  his  official  acts  as 
such,  and  that  said  court  is  a  court  of  record, 
r  1  Witness  my  hand  and  the  seal  of  said  court,  at  Norristown, 
l-^-  ®  J        January  14,  A.  D.  1857. 

BONYER  BROOKE, 

Prothonotary. 
Per  JARED  EVANS, 

Deputy  Prothonotary. 

State  of  Pbnkstlvania,  Montgomery  county,  act: 

Be  it  remembered,  that  on  this  twenty-sixth  day  of  December, 
A.  D.  1857,  before  the  subscriber,  justice  of  the  peace  of  the  county 
and  State  aforesaid,  befere  whom  the  above  depositions  of  Daniel 
Nippes  and  Albert  S.  Nippes  were  taken,  personally  appears  Daniel 
S.  Nippes  and  makes  oath  that  since  the  said  14th  day  of  January, 
1857,  when  the  said  depositions  were  taken,  to  wit,  on  or  about  the 
14th  day  of  January,  A.  D.  1857,  the  said  Albert  S.  Nippes  departed 
this  life,  and  is  deceased, 

DANIEL  S.  NIPPES; 

Sworn  and  subscribed  before  me. 

THOS.  W.  POTTS,  J.  P. 

State  of  Pennsylvania,  Montgomery  county  j  aa : 

I,  Florence  Sullivan,  prothonotary  of  the  court  of  common  pleas  of 
said  county  of  Montgomery  in  the  State  of  Pennsylvania  aforesaid,  do 
hereby  certify  that  Thomas  W.  Potts,  esq.,  whose  genuine  signature, 
in  bis  own  proper  handwriting,  is  affixed  and  subscribed  to  the  within 
and  foregoing  certificate,  was  at  the  time  of  signing  the  same  and  now 
^  a  justice  of  the  peace,  duly  elected,  commissioned,  and  qualified, 
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and  legally  authorized  by  tlie  laws  of  said  State  to  administer  oatlis 
and  affirmations  for  general  purposes  ;  and  th  fall  faith  and  credit  are 
due  to  all  his  official  acts  as  such. 

r       n    Witness  my  hand  and  seal  of  said  courts  at  NorristowD, 
L^-  ^-J        December  26,  A.  D.  1857. 

F.  SULLIVAN, 

FronoihoMdy. 


Account  of  Danid  Nippes. 

Mill  Crbek,  Jannary  li,  1857. 
The  United  States  government  to  Daniel  Nippes,  Dr. 

Machinery,  tools,  &o $3  00  per  musket. 

Water  power  (for  five  years) 1  25 

Interest  on  machinery,  &c.,  superintend- 
ing the  manufactory  five  years,  keep- 
ing the  machinery  and  tools  in  order, 
oil,  leather,  iron,  emery,  grindstones, 

hauling,  charcoal,  and  stone  coal 2  50 

Barrel  and  breech 3  95 

Bayonet 1  09 

Stock 1  56 

Lock 1  63 

Mounting .' 1  46 

All  the  forging  but  barrel 3  00 

Manufacturing  4,000  stand,  at 19  44  per  musket,  $77,760 

Beceived  cash  on  the  above  4,000  muskets 58,000 

Balance 19,760 


in  the  court  of  claims. 

Daniel  Nippbs  vs.  The  United  States. 

Evidence  for  the  United  States. 

m 

Proceedings  of  the  Department  of  War  upon  the  claim  of  Daniel 
Nippes,  printed  in  Senate  Doc.  65,  33d  Cong.,  Ist  sess.,  pp.  36  to  52. 

JNO.  D.  McPHERSON, 

Dqmty  ^clidtor. 


J.  H.  Eaton  to  the  Secretary  of  War. 

November  3, 1853. 

Dear  Sir  :  I  solicit  your  attention  to  the  case  of  D.  Nippes,  under  a 
contract  made  with  the  government  for  arms.  My  brief,  and  the  pa- 
pers enclosed  with  it  and  referred  to^  will  present  to  you  the  whole 
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case,  and  there  are  but  few  of  them.     An  examination  of  them  will 
take  up  hut  little  of  your  time. 

The  larger  bundle,  containing  letters  and  iDformationfrom  the  Ord- 
nance bureau^  is  sent  only  as  a  reference,  if  deemed  necessary.  The 
whole  gist  of  the  matter,  though,  is  as  to  the  nature  and  character  of 
the  contract,  which  I  have  endeavored  in  my  remarks  briefly  to  ex- 
plain. 
With  great  respect, 

JOHN  H.  EATON, 
Attorney  for  Mppea. 
Colonel  J.  Davis, 

War  Department. 


Case  of  D.  Nippes. 


In  October,  1841,  D.  Nippes,  of  Pennsylvania,  entered  into  a  con- 
tract with  the  United  States  to  manufacture  ei£:ht  hundred  model 
muskets  in  five  years^-equal  in  all  to  four  thousand  stand — at  the 
price  of  their  cost  at  Springfield  armory. 

Nippes,  a  former  contractor  for  making  the  old  muskets^  was  in- 
formed by  the  department,  in  March ^  1839,  that  no  more  engagements 
would  be  made  for  the  old  muskets,  and  Nippes  was  invited  to  enter 
on  the  new  model,  saying  :  ^*  The  price  will  be  regulated  by  the  re- 
sults at  the  armories,  and  will  probably  not  be  less  than  |15." — (See 
paper  marked  No.  1.) 

The  test,  though,  being  fairly  made  at  the  armory,  Mr.  Bates  su- 
perintendent, reported  the  cost  of  the  arm  at  |1B  85.6  ;  but  adding  in 
other  items  of  cost,  the  whole  amount  would  be  |17  50. — (See  paper  A.) 

In  February,  1840,  another  manufacturer  of  arms,  who  doubtless 
also  was  invited  to  contract,  (Lemuel  Pomeroy ,)  entered  into  a  contract 
for  six  thousand  arms.  The  altering  of  machinery,  obtaining  tools, 
and  necessary  preparation,  involved  heavy  outlays  of  money.  Aware 
of  this,  the  government  contracted  to  allow  him  $12  50  each  stand ;. 
meanwhile,  within  two  years  from  its  date,  a  test  should  be  made  at 
the  Springfield  armory  :  '*  And  when  the  actual  cost  of  manufactur- 
ing the  musket  shall  be  satisfactorily  ascertained,  the  said  Pomeroy 
shall  be  entitled  to  receive  from  the  United  States,  for  each  of  said 
six  thousand  muskets,  the  sum  which  the  actual  cost  of  manufacturing 
a  musket  shall  amount  to  in  the  Springfield  armory,  to  be  ascertained 
within  two  ye.irs  from  the  date  hereof." — (See  paper  0.) 

On  the  l*lth  of  March^  1842,  another  contract  was  made  (see  0)  be- 
tween the  same  parties.  The  two  years,  as  before  agreed  on,  had 
P^sed,  and  the  cost  was  still  unascertained ;  at  which  time  Pomeroy 
had  made  and  delivered  one-third  of  his  engaged  number,  two  thouscuid' 
stand.  It  was  then  agreed  in  this  second  contract  that  for  these  two 
thousand^  the  price  should  be  at  $16  ;  and  that  an  additional  nimi- 
W  of  one  thousand  stand  should  be  assigned  to  him.  And  for  this 
extended  enlargement  it  was  bargained  that  the  residue  of  muskets 
should  be  at  |U  60. 
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Intermediately  between  Pomeroy's  first  and  second  contract,  the 
Ordnance  department  contracted  with  Nippes,  viz ;  Octobery  1841. 
The  cost  of  the  arm,  as  experimented  on  at  Snringfield,  was  yet  un- 
ascertained. Nippes,  a  skilful  operator — for  tne  ordnance  admits  the 
superior  excellence  of  his  muskets — conceived  the  idea  that  he  could 
work  as  well  and  cheaply  as  any  other  manufacturer ;  and  agreed  to  be 
controlled  by  Pomeroy's  contract — to  receive  what  should  be  the  cost 
at  iSpringfield  armory.  It  was  not  until  a  lapse  of  six  years  after  ma- 
king this  contract,  and  when  his  deliveries  under  it  were  fully  made,  of 
four  thousand  muskets,  that  the  cost  of  making  them  at  Springfield 
was  ascertained,  viz :  September,  1847. — (See  Bates's,  Superintendent, 
letter  A.) 

It  was  competent  for  the  War  Department  and  Pomeroy  to  change 
their  first  contract,  but  that  change  can  in  nowise  affect  Nippes,  who, 
was  no  party  to  it — it  could  not  affect  him. 

By  the  letter  and  spirit  of  his  contract,  Nippes  was  to  be  paid  the 
amount  of  price  engaged  to  Pomeroy,  by  and  under  his  covenant 
of  February,  1840.  His  second  altered  contract  of  the  17th  of  March, 
1842,  could  not  affect  Nippes's  contract  of  October,  1841,  made  five 
months  previously. 

That  this  contract  was  made  is  fully  shown  by  the  deposition  ot 
Nippes,  and  the  statement  of  Riddle^  then  a  clerk  in  the  Ordnance 
Department,  and  now  in  the  State  Department.  He  says :  '*  Nippes 
was  to  receive  the  same  rate  per  musket  as  was  paid  to  Pcmeroy ,  under 
contract  entered  into  with  the  Ordnance  department  by  him."  Again 
he  says:  ''I  labor  under  the  strong  conviction  that  a  contract  was 
drawn  by  myself,  and  prepared  for  signature  ;  but  its  execution  was 
postponed,  as  some  conversation  was  had  by  Mr.  Nippes  and  the  then 
<;hief  of  the  Ordnance  department  on  the  subject  of  an  increased  num- 
ber to  be  manufactured  by  Mr.  Nippes,  over  the  eight  hundred  per 
annum.     (See  paper  marked  0  2.) 

But  had  there  been  a  mere  assignment  of  eight  hundred  guns  for  five 
years,  and  no  contract,  justice  and  right  would  demand  that  the  cost 
of  making,  ascertained  at  their  own  armory,  should  be  paid  by  the 
tJnited  States.  But  it  is  clearly  shown  there  was  a  contract,  and  its 
terms  ;  and  there  is  further  evidence,  viz.,  a  letter  from  Oolonel  Tal- 
cott,  of  the  Ordnance  bureau,  to  a  member  of  Congress  from  Pennsyl- 
vania, dated  December  11,  1840,  which  says: 

*'Mr.  Nippes  may  safely  rely  on  the  letters  from  the  office;  and  if  he 
complies  with  what  pertains  to  his  share  of  the  business,  he  may  de- 
pend on  having  a  contract/'     (See  0  3.) 

Against  this  budget  of  testimony,  how  can  it  be  said  there  was  no 
contract  ?  And  yet  Secretary  Marcy,  then  of  the  War  Department,  in 
February,  1847,  does  say : 

*'  That  the  price  of  the  muskets  was  fixed  by  contract — not  left  con- 
ditional, as  in  the  agreement  with  Mr.  Pomeroy,  to  which  he  refers  as 
a  precedent  in  his  favor,  and  full  payment  has  been  made  to  him,  ac- 
cording to  the  terms  of  that  contract.''     (See  paper  E.) 

The  error  of  action  in  this  business  has  arisen  from  the  iallacions 
impression  that  Nippes  was  to  receive  only  what  Pomeroy  was  paid. 
That  is  excessively  erroneous  ;  there  was  no  such  contract.     The  &ct8 
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and  oircnmstances  all  point  to  the  conclasion  that  he  was  to  he  paid 
the  cLclual  ascertained  oast  at  Springfield.  Mr.  Marcy  had  not  hefore 
him  the  now  newly  presented  proof  of  Nippes  and  Riddle,  who  confirm 
his  deposition,  or  he  wonld  clearly  have  perceived  the  error  of  his 
opinion  and  declined  it.  All  the  facts  are  in  opposition  to  the  conclu- 
sion he  arrived  at,  and  had  they  been  before  him  at  the  time,  his 
opinion  must  have  been  different. 

Bespeotfully  presented. 

JOHN  H.  EATON, 

Attorney /or  D.  Nippes. 

Col.  J.  Davis,  Secretary  of  War. 

November  3, 1853. 

4,000  muskets,  at|17  60 $70,000 

Paid  |U  50 58,000 

12,000 
Interest  from  October,  1846,  when  the  whole  was  delivered.        5,040 

Balance  due 17,040 


Secretary  of  War  to  J.  H.  Eaion. 

War  Department, 
Washingtcnj  November  14,  1853. 

Sir  :  I  have  received  and  considered  the  claim  of  Mr.  D.  Nippes, 
presented  by  you,  for  an  increased  price  for  muskets  made  by  him, 
tmder  an  order  of  the  Ordnance  department,  during  the  years  1841, 
and  1846. 

In  reply,  I  transmit  you  a  report  made  by  the  colonel  of  ordnance, 
and  have  to  inform  you  that,  as  the  claim  has  been  once  decided  by  a 
predecessor,  (in  1847,)  when  all  the  material  facts  now  presented  to 
me  were  before  him,  I  can  perceive  no  reason  for  departing  from  the 
rule  of  the  department  with  regard  to  re-opening  cases  once  decided^ 
and  thereiore  decline  to  reconsider  it. 

Very  respectfully,  your  obedient  servant, 

JEFFERSON  DAVIS, 

Secretary  of  War. 
Hon.  Jem?  H.  Eaton,  Washington. 


Refport  from  the  Colonel  of  Ordnance. 

Ordnance  Office, 
Washington,  November  9,  1853. 

Sir  :  I  have  the  honor  to  report  on  Che  case  of  Daniel  Nippes,  laid 
before  you  by  his  attorney,  J.  H.  Eaton,  and  referred  to  this  ofiBce 
with  the  several  papers  accompanying  the  claim. 

There  is  no  written  contract,  or  order,  to  be  found  on  the  records  of 
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this  office,  or  among  the  papers  presented  in  sapport  of  the  claim, 
which  specifies  the  price,  per  musket,  that  Nippes  was  to  receive  for 
making  the  4,000  new  model  mnskets.  In  1839  it  was  determined  to 
change  the  model  of  the  musket  as  then  made ;  and  on  the  9th  of 
March,  of  that  year,  Mr.  Nippes  was  informed  by  a  letter  from  Col- 
onel Bomford,  chief  of  the  Ordnance  department,  that  1,760  muskets 
of  the  old  model  were  all  that  would  be  received  from  him  ;  also,  tbat 
he  might  examine  the  new  model  musket  at  Springfield  armory,  and 
determine  whether  he  would  go  into  the  manufacture  of  muskets  of 
that  model.  He  was  then  told  that  the  price  of  the  new  model  musket 
would  be  regulated  by  the  results  of  the  national  armories,  and  would 
probably  not  be  less  that  |16  for  the  first  year.  No  answer  appears 
to  have  been  received  to  that  letter  ;  and  no  agreement,  or  bargain  of 
any  kind^  between  the  Ordnance  department  and  Mr.  Nippes,  based 
thereon,  appears  to  have  been  made.  The  only  authority  which  I  caa 
find  for  Mr.  Nippes  to  make  the  the  4,000  new  model  muskets  for  tbe 
Ordnance  department,  is  a  letter  from  Colonel  Talcott,  chief  of  the 
Ordnance  department  to  the  Hon.  Mr.  Fornance,  M.  C,  dated  Octo- 
ber 8,.  1840,  informing  him  that  it  had  been  the  intention  of  the  de- 
partment to  give  Mr.  Nippes  a  contract  for  800  muskets  a  year,  for  five 
years,  but  that  it  had  been  delayed  for  fear  of  rejection  of  his  work; 
but  that  if  Mr.  Fornance  felt  assured  of  Nippes's  skill  and  ability,  he 
might  begin  the  manufacture  at  once.  Not  a  word  is  said  in  this  letter 
about  the  price  to  be  paid  to  Nippes.  In  the  account  kept  with  Mr. 
Nippes  on  the  books  of  this  office,  the  letter  to  Mr.  Fornance  of 
October  8,  1840,  is  stated  to  be  the  authority  under  which  the  4,000 
muskets  were  to  be  delivered  ;  and  the  payment  for  the  first  two  de- 
liveries of  600  muskets,  as  actually  made  to  Nippes,  was  $12  50  per 
musket,  with  the  usual  allowance  of  25  cents  for  the  appendages. 
After  the  delivery  of  these  500  muskets,  viz. :  in  July,  1842,  Mr.  Nippes 

E referred  a  claim  for  a  higher  price  per  musket  than  had  been  paid 
im.  This  claim  was  then  examined,  and  an  additional  allowance  of 
$2  per  musket  was  recommended  to  be  granted  to  him,  and,  on  the 
approval  of  the  Secretary  of  War,  was  paid.  The  reason  for  this  ad- 
ditional allowance  on  the  500  muskets  then  delivered,  and  also  that  it 
was  to  regulate  the  price  of  the  remaining  3,600  to  be  delivered,  will 
be  found  in  the  enclosed  account  of  D.  Nippes,  dated  July  16, 1842, 
the  original  of  which  is  on  file  in  the  Second  Auditor's  office.  In  this 
arrangement  Mr.  Nippes  appears  to  have  acquiesced,  by  going  on  to 
deliver  the  residue  of  the  4,000  muskets,  at  the  increased  price  recom- 
mended and  allowed  in  the  account  of  July,  1842,  and  by  subsequently 
applying  for  and  receiving  an  extension  of  his  order  to  the  amount  of 
1,600  muskets  more  at  the  same  price,  viz.  $14  50  per  musket.  He 
appears  to  have  been  satisfied  with  this  price,  and  not  to  have  discor* 
ered  that  he  had  been  paid  too  little  until  1847,  when  he  put  in  a 
claim  to  be  allowed  the  same  price  that  was  paid  to  Lemuel  Pomeroj. 
That  claim  was  referred  by  Hon.  Wm.  L.  Marcy,  Secretary  of  War, 
to  Colonel  Talcott,  who  had  matle  all  the  arrangements  with  Mr.  Nippefl 
respecting  the  manufacture  of  and  payment  for  the  muskets.  On  bis 
report,  a  copy  of  which  is  enclosed,  dated  February  13,  1847,  the  Sec- 
retary of  War^  Mr.  Marcy,  decided  adversely  to  the  claim. 
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■ 

From  a  fall  consideration  of  the  claim  as  now  presented,  and  an 
examination  of  all  the  evidence  I  can  find  on  the  subject,  there  appears 
to  have  been  no  formxd  contract  with  Nippes,  nor  any  agreement  as  to 
price,  (unless  it  me^  have  been  a  verbal  one,  as  stated  by  Colonel 
Talcott  in  his  report  of  February  13,  1847,  for  $12  50  per  musket,) 
except  that  to  be  found  in  the  account  of  July  16,  1842,  viz.:  $14  50 
per  musket.  Mr.  Nippes  has  been  paid  at  this  rate  for  all  the  muskets 
he  has  delivered.  I  have  no  doubt  that  this  price  was  a  fair,  indeed 
a  liberal,  allowance  for  the  work ;  and,  in  my  opinion,  the  claim 
now  set  up  is  neither  legally  tenable  nor  supported  by  equitable 
considerations. 

Mr.  Eaton's  letter  and  the  accompanying  papers  are  returned  here- 
with. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

H.  K.  CRAIG,  Colonel  of  Ordnance. 

Hon.  Jefferson  Davjb, 

Secretary  of  War. 


J.  H,  Eaton  to  the  Secretary  of  War. 

Washington,  November  16,  1852,  ['53.] 

Sib  :  I  am  aware  that  your  time  is  of  too  much  importance  to  the 
public  to  be  wasted  with  me  in  discussing  a  private  right.  I  will  for- 
bear, therefore,  to  request  of  you  any  written  response  to  this,  but 
merely  that  you  will  give  your  consideration  to  what  is  here  suggested. 

Ist.  The  Ordnance  office  says  '^  there  is  no  contract  or  order  to  be 
found  on  the  records  of  this  office  in  support  of  the  claim."  This  is 
true  t  and  why  no  contract  does  appear  is  fully  explained  in  my  first 
communication.  But  that  fails  to  molest  or  change  the  right.  A  verbal 
is  as  valid  as  a  written  agreement,  if  proved.  This  is  done  by  Mr.  Bed- 
dall,  then  a  clerk  in  the  Ordnance  office,  and  who  was  charged  to  draw 
up  a  contract,  and  which  he  did.  Why  it  was  not  taken  from  the 
office  at  the  time  is  fully  explained  by  his  and  Nippes's  statement ;  it 
was  under  an  expectation  that  a  larger  quantity  of  guns  than  4,000 
would  be  assigned  by  the  then  Secretary  of  War. 

Then  there  was  a  contract,  as  these  statements  show,  for  making 
this  new  experimental  model  gun  ;  and  he  was  to  be  paid  the  price 
contracted  for  by  Pomeroy,  wini  whom  a  previous  contract  had  been 
made.  That  you  have  amongst  the  papers.  It  shows  that  Pomeroy 
was  to  be  paid,  as  he  progressed^  $12  50  each,  and  ultimately  the 
price  it  would  cost  to  make  them  at  Springfield  armory ;  and  this  was 
to  be  ascertained  and  fixed  within  two  years. 

Previous  to  the  end  of  the  two  years,  (July,  1842,)  one  thousand  ad- 
ditional arms  were  assigned  to  Pomeroy,  when  the  first  contract  made 
by  him  was  changed;  and  it  was  agreed,  that  for  those  he  had  delivered 
he  should  be  paid  $16,  and  for  the  residue  thereafter  $14  50.  At  a 
subsequent  period  the  cost  at  Springfield  was  found  to  be  $16  SS^q* 
(See  Bates's,  superintendent,  statement.) 
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Now,  if  this  change  had  not  heen  made  in  the  contract,  Pomeroy 
would,  in  virtue  of  his  first,  have  heen  entitled  to  the  Springfield 
cost — $16  85 V'ly.  But  Nippes's  contract  referred  to  Pomeroy's  as  fixing 
the  price  that  he  should  be  paid,  and  could  not  be  affected  by  anything 
that  was  subsequently  done  by  Pomeroy.  He  could  only  change  his 
own,  not  another's  bargain.  The  paper  you  enclose  me  from  the  Ord- 
nance office  says  :  Nippes  was  paid  $12  60  for  the  first  delivery.  la 
Jvlify  1842,  Nippes  preferred  a  claim  for  a  higher  price.  This  claim 
was  then  examined,  and  an  additional  allowance  of  two  dollars  made. 
You  will  perceive  that  this  was  the  same  month  (July,  1843)  that 
Pomeroy  made  his  second  contract,  and  who,  having  bargained  at 
$14  50,  it  occurred  to  the  colonel  of  ordnance  that  Nippes  was  entitled 
only  to  the  same,  overlooking  the  fact  that  his  engaged  compensation 
was  to  be  what  would  be  the  coat  of  their  manu/adure  at  Springfield. 
It  was  upon  this  agreement  he  worked,  and  which  he  has  never  agreed 
to  change.  On  a  question  so  plain,  I  cannot  perceive  how  a  legal 
mind  can  doubt.  I  may  alter  my  contract,  but  a  stranger  party  can- 
not alter  it  for  me. 

On  this  statement  of  facts,  you  remark  in  your  letter  ^^that  as  the 
claim  has  been  once  decided  by  a  predecessor,  (in  1847^)  when  all  the 
material  facts  were  presented,  I  can  perceive  no  reason  for  departing 
from  the  rule  of  the  department  as  to  reopening  cases."  Pardon  me 
for  ignorance  of  your  department  rules  ;  but  certainly  they  cannot  be 
adverse  to  the  rules  as  laid  down  by  the  Supreme  Court ;  for,  if  so, 
then  are  they  repugnant  to  the  supreme  law  of  the  land.  15  Peters, 
p.  401,  says:  ^*A  reopening  may  take  place  on  discovery  of  new  testi- 
mony or  mistake  in  calculation."  Now,  in  1847,  when  this  case  came 
before  Secretary  Marcy,  Riddle  and  Nippes's  statements  (both  veritable 
men)  were  not  before  him.  They  prove  a  contract  made.  Hence 
there  is  a  new  and  material  evidence,  which  was  not  before  him.  Bat 
I  repudiate  this  modern  notion  of  res  adjudiccUa.  Wherever  and 
whenever  it  is  shown  that  by  decision  of  a  ministerial  officer  injustice 
has  been  done,  a  revision  should  take  place.  The  courts  constantly 
grant  bills  of  review  to  correct  errors  ;  government  should  not  be  less 
equitable  and  just.  Its  faith  should  be  maintained  at  any  sacrifice, 
or  the  ties  of  its  citizens  will  be  loosened.  Party  discords  are  of  little 
importance  while  the  confidence  of  the  people  is  reposed  in  the  justice 
and  integrity  of  the  government.'  Be  that  removed,  and  there  will 
be  little  left  to  quarrel  about.  Affection  removed,  leaves  no  rallying 
point  behind. 

Very  respectfully, 

JNO.  H.  EATON,  AUomey. 

The  Sbcretary  of  Wab. 


Nippes' 8  brief. 

He  was  to  be  paid  what  Pomeroy  contracted  for^  viz.,  $12  60  on  de- 
livery, and  the  further  sum  of  what  the  musket  would  cost  at  the 
Springfield  armory,  which  was  $16  SS^^g-. — (See  Bates's  statement.) 
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Pomeroy  clia&ged  his  contract  afterwards,  on  receiring  a  thousand 
additional  arms  to  make,  the  price  of  which  was  agreed  at  $16  for 
those  then  delivered,  and  $14  50  for  future  ones. 

iNippes  made  a  contract  in  1847  for  four  thousand  arms,  to  he  de- 
livered in  five  years,  eight  hundred  annually.  That  he  made  such 
contract  is  proved  by  his  own  and  the  statement  of  Mr.  Biddle,  who 
at  the  time  was  clerk  in  the  Ordnance  office,  and  was  directed  to  write 
out  the  contract^  and  it  was  so  written  out. — (See  their  statements.) 

Colonel  Craig  says,  in  his  report,  no  contract  is  to  he  found  in  this 
office.  There  is  proof  that  one  was  drawn  up,  and  was  not  taken  out, 
from  an  anticipation  that  the  Secretary  of  War  might  enlarge  the 
quantity  of  arms. 

He  says  Nippes  was  paid  $12  50,  and  afterwards  the  further  sum 
(in  1847)  of  $2  addition,  and  that  he  acquiesced  in  the  settlement.  Of 
this  acquiescence  there  is  no  proof  offered.  He  received  the  two  ad- 
ditional dollars,  being  $14  50 ;  and  to  that  extent  only  is  it  an  acqui* 
escence. 

Be  it  that  he  did  receive  this  amount — and  it  is  so  admitted — that 
does  not  vary  his  contract  to  be  paid  the  cost  at  Springfield.  Such  was 
his  contract,  and  a  payment  of  a  less  sum  does  not  vary  it.  Pomeroy 
was  to  be  so  paid,  and  Nippes  was  to  be  paid  the  price  agreed  to  l>e 
paid  to  Pomeroy.     A  change  by  him  has  no  bearing  on  Nippes  I 

Pomeroy  changed  his  contract  on  a  consideration,  viz.,  one  thousand 
additional  arms — $16  for  those  delivered,  and  $14  50  for  and  on  account 
of  any  future  delivery. 

How  can  this  after  engagement  a£fect  Nippes,  who  was  no  party  to 
this  subsequent  contract?  This  is  the  whole  and  the  only  point  in  the 
case.  The  response  is  plain;  he  is,  under  his  contract,  entitled  to  re- 
ceive the  shown  cost  of  the  musket  at  the  armory,  viz,  $16  SB^^j  less 
the  amount  already  paid  to  him  of  $14  50.  Balance,  $2  35jV>  on 
4,000  muskets,  equal  to  $9,424. 

JOHN  H.  EATON,  Attorney. 


Pomeroy's  contract  is  the  17th  February,  1840.  He  was  to  be  paid 
what  would  be  its  cost  at  Springfield,  which  was  $17  60. 

Two  years  was  the  time  within  which  the  cost  was  to  be  ascertai^ied, 
viz.,  by  February,  1842. 

In  March,  1842,  the  two  years  being  expired,  and  the  cost  not  yet 
ascertained,  Pomeroy  made  a  second  contract,  and  obtained  an  addi- 
tional one  thousand  guns  to  make.  (See  his  two  contracts,  B  and  Z.) 
In  that  it  was  agreed  to  pay  him  for  2,100  guns  $16,  and  for  the  resi- 
due (balance  of  7,000)  at  $14  50,  and  a  second  agreement  to  that 
e£fect  was  entered  into.     (B.) 

Between  the  dates  of  these  two  contracts  of  Pomery,  D.  Nippes 
was  engaged  also  to  make  arms,  (December,  1840,)  eight  hundred  for 
five  years,  in  all  four  thousand,  who  was  to  be  paid  the  same  that  was 
engaged  to  Pomeroy — the  cost  at  Springfidd.  Now,  the  change  made 
by  Pomeroy  in  his  second  contract  of  March,  1842,  cetainly  cannot 
afiect  Nippes's  contract  of  December,  1840.    The  letters  of  Colonel 
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Taloott  of  October  8,  and  December  11,  1840,  (marked  Nos.  8,  9,) 
show  a  contract  with  Nippes  to  be  intended  and  desired. 

Mr.  Riddle,  (deposition  on  file,  marked  C  231,)  who  was  a  clerk  in 
the  Ordnance  office,  drew  up  a  contract  nnder  direction  of  its  head. 
Nippes  did  not  take  it  away,  bat  proceeded  to  make,  and  did  fill  out, 
his  four  thousand  muskets  engaged  for,  which  the  government  received 
and  were  entirely  satisfied  with.  The  only  question  is  to  the  price 
he  has  been  paid — $14  50.  He  claims  an  additiDual  ^Aree  dollars,  the 
cost  of  the  arm  at  Springfield  being  $17  60. 

J.  H.  EATON, 

Counsel  for  D.  Nippes, 

The  whole  delay  being  occasioned  by  the  government,  interest 
ought  to  be  allowed.  E. 


Daniel  Nippes,  in  184  ,  contracted  with  the  War  Department  for 
the  manufacture  of  muskets  according  to  the  terms  of  a  former  con- 
tract with  Mr.  Pomeroy,  in  February,  1840,  which  contract  stipulated 
the  price  at  $12  50  each,  or  making  allowance  for  cost  of  machinery, 
&c.,  and  interest  for  capital  invested,  at  the  cost  of  the  musket  at  the 
United  States  armory  at  Springfield. 

Pomeroy  and  Nippes  both  received  less  than  what  was  subsequently 
ascetained  to  be  the  cost  at  the  United  States  armory,  viz  :  $17  50. 
Nippes  received  but  $14  50  each,  4,000  muskets,  but  still  considers 
himself  entitled,  under  the  terms  of  his  contract,  to  the  difference, 
three  dollars. 

Four  thousand  muskets  at  $3,  making  $12,000,  for  which  he  claims 
payment. 


Decision  of  the  Secretary  of  War  on  the  claim  of  Daniel  Nippes, 

The  principal  facts  necessary  to  an  understanding  of  this  case,  are 
as  follows : 

On  the  9th  of  March,  1839,  the  colonel  of  ordnance,  in  giving  Mr. 
Nippes  an  order  for  1,000  muskets  of  the  old  model,  informed  him 
that  no  more  of  that  description  of  arms  would  be  needed,  but  that  if 
he  chose  to  undertake  the  manufacture  of  new-model  muskets,  he 
could  have  a  pattern,  &c.,  and  the  price,  which  would  be  regulated 
by  the  cost  of  the  same  arms  at  Springfield,  would  probably  be  not 
lesss  than  $15,  for  the  first  year. 

Much  correspondence  took  place  the  following  year  in  regard  to 
furnishing  the  pattern  and  giving  an  order  for  the  arms.  Mr.  Nippes 
appearing  to  think  that  the  former  was  unreasonably  delayed,  and  that 
the  colonel  of  ordnance,  who  had  intimated  doubts  of  his  willingness 
or  ability  to  get  up  the  necessary  machinery,  did  not  intend  to  give 
him  an  order.  However,  on  the  8th  October,  1840,  the  colonel  wrote 
to  Hon.  J.  Fornance,  who  was  acting  for  Nippes,  that  it  had  been  his 
intention  to  give  Mr.  Nippes  a  contract  for  800  muskets  a  year  for  five 
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years,  and  that  if  Mr.  Fornace  felt  assured  of  Nippes's  skill  and  ability 
to  execute  the  work,  the  latter  might  begin  at  once,  but  that  an  in- 
spection would  be  made  as  soon  as- he  had  200,  or  less  number,  at  his 
option,  ready  for  examination,  with  a  view  to  ascertain  whether  he 
would  be  able  fulfil  a  contract.  « 

In  January,  1842,  Mr.  Nippes  delievered  200,  and  in  June,  300 
muskets,  which  were  pronounced  perfectly  satisfactory,  and  he  was 
paid  $12  50  for  each.  He  then  came  to  this  city^  and  when  here,  on 
the  l4th  July,  1842,  wrote  to  the  department,  saying  that  it  was  im- 
portant for  him  to  have  a  certain  contract  both  as  to  number  and  price, 
and  asking  an  order  to  make  1,800  muskets  a  year  for  five  years,  from 
January  1,  1843,  at  $14  50  each.  On  the  first  of  July,  the  depart- 
ment declined  to  increase  the  order.  On  the  14th  of  July,  an  account 
was  stated  in  the  Ordnance  bureau  in  favor  of  Mr.  Nippes  against  the 
United  States,  '^for  allowance  on  500  muskets  delivered  under  his 
assignment  of  October  8,  1840,  at  |2  each,  1,000."  This  account 
was  submitted  by  the  Ordnance  office,  with  the  explanation  that  the 
assignment  of  800  muskets  a  year  for  five  years  was  made  to  Mr. 
Nippes  on  the  8th  of  October,  1840,  at  the  conditional  price  of  $12  75; 
that  the  price  was  found  to  be  inadequate,  and  '^  it  has  now  been  es- 
tablished at  $14  75,  viz:  $14  50  for  the  muskets,  and  twenty-five 
cents  for  the  appendages,  at  which  price  the  500  already  delievered 
and  those  hereafter  to  be  delivered  are  to  be  paid  for."  This  account 
being  approved  by  the  Secretary  of  War,  Jlr.  Nippes,  in  person,  re- 
caived  the  amount  therein  charged,  and  for  the  muskets  subsequently 
delivered  he  received  the  price  therein  stated,  $14  50  each. 

In  February,  1847,  he  applied  to  the  Secretary  of  War  for  a  further 
allowance,  claiming  that  he  was  entittled  to  the  cost  of  the  arms  at 
Springfield^  but  the  Secretary  (Mr.  Marcy)  decided  that  the  price  had 
been  fixed  by  contract,  and  that  payment  had  been  made  according  to 
that  contract.     General  Eaton  now  endeavors  to  show  that  there  was 
a  contract  between  Nippes  and  the  Ordnance  department,  identical  in 
terms  with  that  made  in  February  1840,  between  Mr.  Pbmeroy  and 
that  department  for  muskets  of  the  same  kind,  according  to  which  the 
price  was  to  be  the  cost  of  such  arms  at  the  national  armories.  The  evi- 
dence upon  which  Gen.  Eaton  relies  is  that  of  Mr.  Reddall,  who  was  a 
clerk  in  the  Ordnance  office,  and  who,  in  a  letter,  to  him,  dated  Feb- 
ruary 25, 1850,  says,  ^*he  is  not  certain  that  Mr.  Nippes  manufactured 
muskets  under  an  assignment,  as  he  labors  under  a  strong  conviction 
that  such  a  contract  was  drawn  by  him  and  prepared  for  signature," 
but  its  execution  was  postponed,  as  some  conversation  was  had  by  Mr. 
Nippes  and  the  then  chief  of  the  Ordnance  department  upon  the  sub- 
ject of  an  increased  number  to  be  manufactured  by  Mr.  Nippes  over 
the  800  per  annum.     He  adds,  that  of  this,  however,  he  is  certain 
Mr.  Nippes  was  to  receive  the  same  rate  that  was  paid  to  Mr.  Pome- 
roy,  &c. 

If  this  statement  stood  alone,  it  would  be  far  from  establishing  the 
contract  sought  to  be  set  up.  It  is  made  from  memory,  after  the  lapse  of 
ten  years  ;  the  writer  does  not  speak  with  any  degree  of  certainty,  and 
he  states  that  the  contract  was  not  executed  on  grounds  fatal  to  its 
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validity — the  non-agreement  of  the  parties  as  to  the  nambet  of  arms^ 
which  was  just  as  essential  as  price. 

But  whatever  was  the  circumstance  under  which  this  contract  was 
drawn  and  not  executed,  there  is  abundant  proof  that  neither  partj 
ever  considered  it  for  a  moment  to  be  in  force.  It  is  not  alluded  to 
in  any  manner  in  the  letters  of  Mr.  Nip  pes,  or  in  the  reports  of  the 
colonel  of  ordnance  to  the  department,  respecting  the  agreement 
with  him  for  the  manufacture  of  arms^  while  on  the  other  hand  th« 
following  circumstances  conclusively  negative  the  idea  of  its  exist* 
ence: 

Mr.  Nippes  (in  a  statement  marked  D)  refers  to  the  transaction  stated 
by  Mr.  Beddall,  and  a  conversation  with  Mr.  B.  on  the  subject  which  he 
says  took  place  in  1840|  and  he  says  that  the  contract  now  set  up  was 
offered  him  by  the  Secretary  of  War,  and  that  he  declined  it,  on  accoant 
of  the  small  amount  of  the  order — only  eight  hundred  muskets  per  an- 
num for  five  years.  It  would  be  utterly  unreasonable  for  Mr.  Nippes 
now  to  attempt  to  enforce  a  contract,  which,  by  his  own  showing,  he 
refused  to  accept ;  but  the  after  correspondence  conclusively  shows  that 
neither  party  consider  the  department  pledged  to  that  offer,  or  that  it 
was  binding  in  any  shape. 

This  negotiation  was  three  or  four  months  previous  to  September 
2,  1840,  (see  Fornance's  letter  of  that  date  and  Mr.  Nippes's statement 
D,)  say  in  May. 

On  the  14th  May,  1840,  Mr.  Nippes  writes  that  he  has  not  yet  the 
patterns  to  make  the  machinery  for  the  new  model  musket ;  that  even 
if  he  had  the  patterns  it  would  take  him  several  months  to  get  ready 
to  go  on,  and  he  asked  an  order  to  continue  to  make  oJd  modd  muskets. 
The  request  was  declined  June  9.  On  the  20th  of  June  the  Hon.  Mr. 
Fornance  communicates  Mr,  Nippes' s  fears  thai  he  is  to  have  no  iwrky 
whether  he  prepares  or  not. 

On  the  30th  of  July,  he  says :  '*  I  have  just  written  to  Colonel  Tal- 
cott  relative  to  the  model  musket,  and  also  relative  to  the  quantity  of 
arms  that  are  to  be  allowed  Mr.  Nippes.  I  do  sincerely  hope  the 
model  will  be  sent  on  soon,  and  that  Mr.  Nippes  will  be  allowed  a 
reasonable  contract/' 

The  answer  to  this,  August  1st,  states  that  the  model  should  be  sent 
soon,  and  nothing  has  been  settled  with  regard  to  the  number,  excqft 
that  he  should  he  allowed  eight  hundred. 

On  the  6th  October,  Hon.  Mr.  Fornance  writes  :  ^  I  will  under- 
take to  say  for  Mr.  Nippes  that  if  you  will  give  him  orders  to  make 
eixteen  hundred  muskets  (which  will  be  two  years'  work,  as  I  formerly 
understood  it,  and  as  one  year  has  how  elapsed  it  would  be  nothing 
more  than  right)  of  the  new  model,  he  will  not  ask  the  department  fof 
any  more  work.'* 

On  the  8th  of  October,  1840,  the  letter  hereinbefore  referred  to  was 
addressed  to  the  Hon.  J.  Fornance,  to  the  effect  that  if  Mr.  Nippe« 
would  make  two  hundred  muskets,  or  less,  for  inspection,  and  tfthey 
proved  satisfactory  Mr.  Nippes  should  have  a  contract  to  furnish  eight 
nundred  muskets  a  year  for  five  years. 

On  the  9th  of  December  Mr.  Fornance  wrote  to  the  colonel  of  ord- 
nance that  he  had  communicated  the  letter  of  the  Sth  of  October  to  Mr. 
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Ifipnes,  and  had  expressed  his  opinion  that  the  government  would  act 
fairly  with  him  if  he  wonld  complete  two  hundred  muskets  for  in« 
spection,  and  advised  to  go  on  with  the  work  ;  that  Mr.  Nippes's  fears 
had  heen  alarmed  by  the  result  of  the  late  election.  ^^  He  says 
he  has  no  written  contract/'  and  ^^  wishes  to  be  made  more  se- 
cure." ^^AccndUionalootUrcLcif  oantaining  all  that  your  letter  to  me 
oontainedf  would  eaiiefy  Mr.  NippeSf"  &o. 

To  this  the  colonel  of  ordnance  replies  the  11th  of  December,  1840 ; 
''Mr.  Nippes  may  ec^dy  rdy  on  the  letters  from  this  office,  and  if  he 
oomplies  wiih  what  pertains  to  his  share  of  the  business,  he  may  de- 
pend on  having  a  contract.  It  is  not  usual  to  make  conditional  agree- 
ments in  any  other  way  than  that  which  has  been  followed  in  his 
case/'  &c. 

The  course  of  his  correspondence  is  entirely  incompatible  with  the 
idea  that  any  such  agreement  had  been  entered  into,  or  that  the  de- 
partment was  willing  to  make  such  an  agreement ;  and,  moreover,  if 
the  department  had  offered  Mr.  Nippes  a  contract  for  four  thousand 
muskets,  and  he  had  refused  it,  en  account  of  the  smallness  of  the 
Dumber,  it  is  inconceivable  that  he  should  have  made  no  allusion  to 
that  circumstance  when  he  was  pressing  four  months  afterwards  for 
an  order  to  make  only  sixteen  hundred.  Had  such  been  the  facta,  he 
could  not  have  refrained  from  saying,  four  months  ago  you  offered 
me  four  thousand,  now  I  ask  only  sixteen  hundred.  His  silence  upon 
that  subject  on  that  occasion  is  conclusive,  but  if  any  confirmation 
were  needed,  it  would  be  found  in  the  statement  sent  by  his  son,  Mr. 
Albert  S.  Nippes,  with  his  father's  respects,  to  the  Hon.  Mr.  McNair, 
July  17,  1852.  In  this  it  is  stated  that  ''  after  Mr.  Nippes  had  re- 
ceived Colonel  Bomford's  letter  of  the  9th  March,  1839,  and  had  got 
sufficiently  along  with  the  muskets  that  he  was  then  manufacturing 
of  a  different  model,  he  went  to  Springfield  armory  in  July,  1840 ; 
he  examined  the  model  and  the  governmeot  machinery  to  manufac- 
ture the  new  muskets,  and  then  came  back  and  wrote  to  the  govern- 
ment^ July  20,  1840^  for  a  model  to  get  up  the  tools  and  machinery 
by  ;  also  requests  in  the  same  letter  a  contract  as  large  as  the  govern- 
ment has  extended  to  the  other  manufacturers.  Mr.  Nippes  did  not 
get  a  final  order  for  making  muskets  till  October  8,  1840,  when  Colo- 
nel Talcott  wrote  him  that  he  shall  have  eight  hundred  muskets  for 
five  years,  but  says  nothing  about  the  price,  but  leaves  it  open,  and 
consequently  to  be  settled  by  Colonel  Bomford's  letter  of  9th  March^ 
1839.  It  was  in  January,  1842,  before  he  made  his  first  deliverv  of 
two  hundred  muskets ;  in  June  following  he  turned  in  three  hunared 
more,  and  received  for  the  two  deliveries  at  the  rate  of  $12  60  per 
musket,  being  the  same  price  as  he  had  received  for  the  old  mooeh^ 
He  then  went  down  to  Washington  to  have  the  price  settled,  alsotb^ 
have  his  order  for  muskets  increased,  &c,"  ^'^  | 

These  are  unquestionably  the  plain  facts^  and  the  case  of  tb4  ^t^ 
emment  may  be  safely  rested  upon  them.  He  did  come  to  WKslfiilg^^ 
ton,  and,  as  I  have  above  stated,  asked  for  the  settlement talr^Ht^^taiA- 
price,  and  for  an  increase  of  the  number.  The  latter>  4m  A^lii^; 
the  former  acceded  to,  and  the  price  asked  for  by  him,  $14  ^/^wais 
agreed  to,  and  fixed  on  the  16th  July,  1842.    Indeed;  whwMV^W'ke 
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tbe  terms  of  ike  oontraet,  whether  contunei  in  the  letters  of  Msreh 
9, 1839y  and  October  8,  IS^O,  or  the  unexecuted  inBtmment  drawn  by 
Mr.  Biddlei  thej  were  reduced  to  a  certaintfi  and  fixed  by  the  settle- 
ment  of  July  16,  1842.  ThU  settlement  recites  that  there  was  a 
''  conditional "  contract  makins  the  price  of  the  muskets  contingent, 
and  to  be  afterwards  ascertained,  and  proceeds  to  ascertain  and  fix  it. 
Whether  the  price  was  to  be  regtdated  by  the  ocmt  at  the  national  anno* 
ries,  as  admitted  by  the  Ordnance  department^  or  whether  it  was  to  be 
the  exact  cost  at  the  armories,  (whioh  is  really  the  only  difierenoe  be- 
tween the  claimant  and  the  department,)  the  agreement  is  equally  car- 
ried out  by  the  settlement  of  July  16,  1842. 

Mr.  Nippes,  indeed,  says  that  he  never  acknowledged  a  final  settle- 
ment,  but  took  what  he  could  get ;  but  it  is  utterly  inadmissible  for 
him  to  plead  ignorance  of  the  grounds  upon  which  money  was  paid 
him,  unless  he  can  allege  that  they  were  concealed  fnuidulently, 
which  he  does  not  do. 

The  impression  made  upon  my  mind,  upon  a  review  of  the  whole 
correspondence,  is,  that  it  sustains  in  the  amplest  manner  the 
views  of  the  Ordnance  department,  and  it  is  irreconcilable  with  the 
contract  set  up  in  favor  of  Mr.  Kippes. 

JEFFEB.  DAVIS, 

BecrUary  of  War. 

Wae  Dxpabtmbnt,  February  7, 1864. 


Secretary  of  War  to  John  H.  Eaton, 

War  Department, 
WaAingtonj  February  9^  1854. 

Sib  :  At  your  request,  I  have  received  and  fully  considered  the  claim 
of  Mr.  Daniel  Nippes  to  be  allowed  for  certain  mnskets  made  by  him 
the  actual  cost  of  similar  muskets  made  at  Springfield  armory  in  liea 
of  the  price  already  paid  him,  in  support  of  which  claim  you  seek  to 
set  up  a  contract  to  that  effect,  which  you  say  was  reduced  to  writing 
but  not  signed  by  the  parties.  My  conclusions  in  regard  to  the  mat* 
ter  are  as  follows : 

'  1.  That  the  evidence  entirely  fails  to  establish  such  a  contract.  It 
consists  of  the  testimony  of  Mr.  Biddall,  who,  writiu^  from  memory 
ten  years  after  the  transaction,  states  that  such  an  instrument  was 
prepared  by  him  while  a  clerk  in  the  Ordnance  office  ;  but  he  adds  that 
it  was  not  signed  because  '^  some  conversation  was  had  by  Mr.  Nippes 
and  the  then  chief  of  the  Ordnance  department  upon  the  snbjeot 
of  an  increased  number  to  be  manufactured  by  Mr.  Nippes  over  the 
eight  hundred  per  annum  ;"  in  other  words,  Mr.  Nippes,  as  he  him- 
self states  in  a  paper,  without  date,  marked  D,  refused  to  execute 
it,  in  the  hope  of  getting  a  larger  contract^  as  he  says  ^'tiie 
smaller  number,  four  thousand,  would  not  justify  my  (his)  incnrrisg 
the  expense.' ' 

.  From  his  own  statement,  and  that  of  Mr.  Biddall,  it  is  obvious  that 
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the  alleged  contract  fails  in  an  essential  particular — ^the  agreement  of 
the  parties  as  to  the  number  of  gans  to  be  made. 

Bat  however  strong  may  be  the  conviction  of  Mr.  Kippes  that  sncb 
a  contract  would  have  been  given  him  if  he  had  been  willing  to  ac- 
cept it,  I  am  convinced,  from  an  examination  of  the  correspondence 
between  him  and  the  department  at  that  period  and  subsequently,  that 
he  is  entirely  mistaken  on  that  point.  Not  only  is  the  correspondence 
entirely  silent  as  to  any  such  agreement,  but  the  colonel  of  ordnance 
frequently  expressed  strong  doubts  of  his  ability  to  make  the  mus- 
kets. Only  a  few  months  after  the  time  when  Mr.  Nippes  says  he 
was  offered  a  contract  for  four  thousand  muskets,  the  Hon.  Mr.  For- 
nance  solicited  in  vain  for  him  an  absolute  order  to  make  only  one 
thousand  six  hundred  muskets,  promising  that  he  would  not  ask  the 
department  for  any  more  work.  The  utmost  that  he  could  obtain  was 
permission  to  make  two  hundred  on  trial  for  inspection,  with  the 
right  to  make  eight  hundred  per  annum  for  five  years  if  those  were 
accepted.  Even  this  the  department  refused  to  put  in  any  other  form 
than  that  of  a  letter,  though  strongly  urged  to  enter  into  a  contract 
to  the  same  effect. 

The  inference  from  these  facts,  which  are  irreconcilable  with  the 
intentions  of  the  department  towards  Mr.  Nippes,  as  stated  by  him, 
is  strengthened  by  the  entire  absence  of  any  allusion  to  such  a  trans- 
action in  the  correspondence  which  was  actively  going  on  between  the 
parties  at  that  time  and  continued  for  some  years  after. 

2.  But  even  if  Mr.  Nippes  could  succeed  in  establishing  the  contract, 
which  is  at  once  unsupported  by  the  evidence  and  disproved  by  con- 
temporaneous records,  it  would  not  advance  his  claim.  It  is  admit- 
ted by  the  Ordnance  department  that  the  price  of  the  muskets  made  bj 
him  was  conditional,  *'  whether  to  be  regulated  by  the  results  of  the 
national  armories,"  as  the  Ordnance  department  admits,  or  tobe  ^^  the 
actual  cost  of  manufacturing  the  muskets  at  Springfield  armory,''  as 
yon  contend,  still  it  was  conditional,  and  open  to  future  settlement. 
tinder  these  circumstances,  Mr.  Nippes,  on  the  14th  July,  1842,  being 
in  Washington  shortly  after  the  delivery  and  acceptance  of  the  mus- 
kets made  on  trial,  wrote  to  the  department,  saying  it  was  important 
that  he^'should  have  a  certain  contract,  both  as  to  the  number  of  muskets 
as  well  as  price,"  and  proposed  to  make  one  thousand  eight  hundred 
muskets  per  year  for  three  years,  at  the  price  of  |14  60  per  musket. 
The  department  declined  to  vary  the  number,  but  an  account  Was 
stated  in  his  name,  in  which  it  was  set  forth  that  the  price  of  the  mus- 
kets had  been  left  conditional ;  that  it  had  now  been  settled  at  $14  60 
per  musket ;  that  such  allowance  should  be  made  in  addition  to  the 
partial  payments  already  made  (|12  60  each)  for  those  delivered  as 
would  bring  the  price  up  to  that  sum,  and  those  to  be  thereafter  deliv- 
ered should  be  paid  for  at  that  price.  This  being  approved  by  the  sec- 
retary, Mr.  Nippes  at  once  drew  the  additional  allowance,  one  thousand 
dollars,  for  those  delivered,  and  afterwards  the  price  thus  agreed  on  was 
paid  for  all  the  rest  as  they  were  completed.  Mr.  Nippes  attempts  to  gefc 
rid  of  the  force  of  this  paper  by  saying  he  took  what  he  could  get,  and 
never  acknowledged  a  final  settlement.  But  such  a  plea  is  entirely 
inadmissible  on  his  part  after  having  received  the  full  benefit  of  its  pro- 
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TisionSy  and  drawn  the  advanced  price  thus  fixed ;  and,  in  my  opinioni 
this  instrument,  in  connexion  with  the  letter  of  Mr.  Nippes  and  his 
•acceptance  of  the  money  under  it,  amount  to  a  new  constract,  fixing 
«nd  determining  whatever  was  conditional  as  to  price  in  any  former 
contract,  whether  that  admitted  by  the  Ordnance  department  or  that 
Inserted  by  you. 

I  am,  therefore,  of  opinion  that  the  additional  evidence  produced 
entirely  fails  to  affect  the  grounds  on  which  this  claim  has  heretoiore 
been  rejected  by  this  department. 

Very  respectfully,  your  obedient  servant, 

JEFFERSON  DAVIS, 

Secretary  of  War, 
Hon.  Jno.  H.  Eaton, 

Washington  City. 


J.  H.  Eaton  to  the  Secretary  of  War. 

Febbuart,  21,  1854. 

Sir:  I  think  you  have  taken  a  misconceived  view  of  the  case  of 
Nippes.  If  satisfied  of  this  you  will  doubtless  be  disposed  to  do  what 
strict  justice  and  right  demand.  I  will  review  it  in  chronological 
order. 

1.  Colonel  Bomford's  letter  of  March,  1839,  is  an  invitation  to 
Nippes  to  engage  in  the  manufacture  of  thia  army  in  which  he  says, 
^'  uie  price  of  the  new  model  gun  will  be  regulated  by  the  armories."— 
(See  paper  marked  No.  1.) 

2.  iText  in  order  is  Colonel  Talcott  to  the  Hon.  J.  Fornance,  dated 
October  8,  1840^  where  he  says,  '^  it  is  the  intention  of  the  depart- 
ment to  give  Mr.  Kippes  eight  hundred  for  five  years,  with  liberty  to 
increase  the  number ;  and  if  you  feel  assured  of  his  skill  and  ability  to 
execute  the  work  according  to  the  model,  (not  then  prepared,)  he  may 
begin  at  once ;  but  to  prevent  loss,  an  inspection  of  the  two  hundred, 
or  any  less  number,  at  his  option,  will  be  made,  to  ascertain  if  he  will 
be  able  to  fulfil  a  contract." — (See  paper  marked  18.) 

3.  In  his  letter  of  the  20th  of  October,  1842,  Colonel  Talcott  says: 
^'  Taking  into  view  the  circumstances  connected  with  your  agreement 
for  furnishing  this  department  with  four  thousand  muskets  from  the 
1st  of  January,  1841,  to  the  31st  of  December,  1845,  eight  hundred 
muskets  per  annum,  it  has  been  thought  proper  to  waive  the  question 
of  your  failure  in  delivering  the  stipulated  number  of  eight  hundred 
per  annum  from  the  1st  of  January,  1841,  and  to  afford  you,  there- 
fore, the  full  benefit  of  your  agreement,  you  are  authorised  io  de- 
liver," &c. — (See  paper  No.  14.) 

Well  mi^ht  this  waiver  of  the  agreement  be  admitted,  since  the 
&ult  was  with  the  government,  for  up  to  the  date  of  Fomeroy's  second 
agreement,  (March  17, 1842,)  the  model  pattern  gun  had  not  been 
furnished  by  the  government.  The  delay  hence  originated  at  the 
Ordnance  office^  a  delay  which^  with  great  propriety,  might  be  over- 
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looked  by  it.  The  affreement,  whatever  it  was,  by  the  government, 
was  thus  renewed  and  confined  as  before,  and  in  parsaance  Nippes 
satisfactorily  fulfilled  his  contract  of  delivery. 

4.  Of  the  capability  of  Nippes  to  make  the  kind  of  gun  required, 
the  intermediate  papers  on  file  afford  no  information  until  the  14th  of 
July,  1842,  the  date  of  Colonel  Talcott's  letter  to  the  Secretary.  He 
says: 

'^  At  his  (Nippes's)  request  he  was  authorized  to  make  two  hundred 
muskets,  which,  if  approved,  he  should  be  allowed  to  furnish  not  less 
than  eight  hundred  a  year  for  five  years.  This  was  in  the  summer  of 
1840.  In  January  last  (1842)  he  delivered  two  hundred  muskets,  and 
the  inspector  pronounced  them  in  all  respects  equal,  &c.  In  January 
last  he  delivered  three  hundred  more.*' — (Paper  12.) 
^  Here,  then,  is  a  recognition  of  the  contract,  agreement,  bargain, 
either  of  which  mean  one  and  the  same  thing,  and  either  of  which,  in 
fora  conaderUicey  is  binding  on  the  government. 

Against  all  this  array  oi  circumstance  and  fact,  the  objection  taken 
is,  there  is  no  contract  produced.  Literally  and  technically  considered, 
as  far  as  writing  and  sealing  is  concerned,  there  is  none.  But  when 
was  it  or  ought  it  to  be  that  a  just  government,  against  a  fair  con- 
sideration of  right,  should  shield  itself  under  its  bond  f  The  great 
object  and  purpose  of  the  government  should  be  to  practice  justice,  how 
ever  and  by  what  means  it  may  be  ascertained. 

5.  In  regard  to  the  additional  sixteen  hundred  guns  to  be  made, 
and  which  the  Secretary  mentions  as  objection  to  the  claim,  that  took 
place  in  March,  1846,  and  after  that  the  first  contract  for  the  four 
thousand  had  been  fully  complied  with.  These  last  were  awarded  at 
$14  50.  But  then  there  was  a  marked  difference  in  the  matter,  for  all 
the  expenses  of  changed  machinery,  dies,  &c.,  had  been  encountered^ 
and  the  gun  could  then  be  made  at  a  less  price  than  before. 

But  apart  from  these  unmistaken  facts,  there  are  others  which  cor- 
roborate and  confirm  all  that  precedes,  and  which,  taken  together, 
make  out  a  clear  case  of  contract.  But  were  there  none  others  that 
fail  to  alter  the  justice  of  the  demand  presented,  strict  right  would 
require  a  performance,  apart  from  any  additional  proef  to  be  adduced* 

An  agreement  or  understanding  is  made  by  A  to  build  a  house  for 
B,  and  as  he  quietly  proceeds,  partial  payments  are  made.  On  final 
completion,  shall  B  avoid  paying  for  it  on  the  ground  that  there  is  no 
contract?  No  court  would  sustain  such  defence.  What  then?  A 
would  be  bound  for  a  fair  estimate  of  the  work ;  and  so  with  Nippes. 
If  it  be  objected  there  is  no  contract,  yet  he  is  entitled  to  a  fair  esti- 
mate of  price  ;  and  which  price,  by  the  testimony  adduced,  is  the  cost 
of  the  arm  at  Springfield  armory — a  criterion  of  value  which  the  gov- 
ernment itself  made  and  fixed  upon.  The  new  model  gun  was  an  ex- 
periment as  to  cost.  This  all  the  correspondence  on  file  tends  to  prove. 
Being  favorably  considered  of,  the  government  was  anxious  to  proceed 
with  the  manufacture.  To  commence  it,  machinery  had  to  be  altered, 
new  dies  made,  and  all  the  apparatus  for  working  changed  by  the  con- 
tractors. 

In  this  dilemma  of  uncertainty  and  doubt,  the  department  consented 
that  the  cost  of  the  gun  should  be  ascertained  at  its  own  armory,  and 
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by  that  test  should  be  paid  for — the  test  to  be  made  within  two  yearB 
from  the  26th  of  February,  1840,  date  of  Pomeroy's  contract,  (see 
paper  L,)  and  such,  too,  was  the  pledge  to  Nippes. 

gubsequently,  March  17,  1842,  Pomeroy,  by  a  second,  changed  his 
first  contract^  fixing  his  future  deliveries  at  |14  60. — (See  paper  B.^ 
But  assuredly  this  could  not  affect  Kippes,  who  was  no  party  to  it. 
In  the  papers  there  is  nothing  to  show  that  he  knew  anything  of  this 
second  altered  contract.  All  he  did  or  could  know  was  that  for  his 
ormSy  he  was  to  be  paid  what  Pomeroy  received.  The  informing  bim 
that  this  was  only  $14  50  was  a  deception  practiced,  for  Pomeroy, 
under  his  contract,  and  up  to  the  time  of  its  change,  as  the  considera- 
tion of  yielding  his  first  contract,  had  assigned  to  him  the  making  of 
one  thousand  additional  arms^  and  also  of  being  paid  |16  for  the  two 
thousand  one  hundred  guns  delivered  up  to  that  time.  This  change  of 
contract  by  Pomeroy  in  nowise  binds  Nippes ;  he  was  no  party  to  it. 
Concede,  though  contrary  to  the  proof,  as  is  shown,  that  Nippes  had 
no  a|;reement,  no  contract,  under  what  pretence  of  right  and  justice 
fihould  the  government  avail  itself  of  his  artistic  skill  and  labor,  and 
sward  to  him  a  less  rafe  of  compensation  than  was  stipulated  for  to 
others  for  performing  identically  the  same  service?  Equity  revolts  at 
auch  doctrine. 

But  there  was  a  contract.  ColonelBomford'sletterof  March,  1839, 
(No.  1,)  invites  him  to  the  undertaking,  and  says  :  ^^  The  price  will 
be  regulated  by  the  armories."  The  official  letters  already  referred  to 
fipeak  of  Kippes's  undertaking  as  a  contract,  agreement,  &c.  Confir- 
matory of  which  is  the  affidavit  of  Nippes,  (paper  CI,)  than  whom 
there  is  no  man  more  veritable,  and  he  asserts  there  was  a  contract 
drawn  up,  by  which  he  was  to  receive  the  same  price  contracted  for  by 
Pomeroy.  Such  being  the  assurance  had  at  the  time,  that  assurance 
ought  to  be  fulfilled. 

Mr.  Biddall,  also  a  gentleman  of  unquestioned  verity,  says  that,  bj 
direction  of  the  Ordnance  office,  he  did  draw  up  a  contract,  and  that 
one-of  its  stipulations  was,  that  Nippes  was  to  receive  the  price  agreed 
to  be  paid  Pomeroy  under  his  contract,  which  was  the  cost  of  the  gnn 
at  Springfield. — ^See  paper  C.) 

The  facts  and  circumstances  considered,  there  is  no  room  to  resist 
the  conclusions  to  which  they  lead  :  first,  that  they  clearly  establish  a 
contract ;  and  second,  if  they  do  not,  the  work  being  faithfully  and 
well  done,  Nippes  should  receive  the  price  agreed  to  others,  under  the 
agreement  of  the  department. 

But  if,  reasonably,  anything  of  doubt  can  be  entertained,  then,  hj 
the  established  rales  of  construction  and  right,  the  inclination  of  that 
doubt  ought  to  be  in  favor  of  the  weaker  party.  Be  this  not  so,  and 
the  humble  citizen  must  remain  a  pigmy  in  a  giant's  grasp.  Send  him 
for  relief  to  Congress  ?  Better  to  consign  him  to  the  spirit  rappers, 
for  it  is  only  through  them  he  could  ever  hear  of  it  again. 

In  the  present  case  the  only  question  is  the  amount  that  ought  to  be 
paid.  At  |14  60  Nippes  is  not  paid j  for  the^  whole  proof  shows  he  was 
to  receive  the  cost  of  making  it  at  the  armory,  (over  $17^)  an  amount 
which  in  justice  he  should  be  paid.  Between  what  he  has  received  and 
what  rightly  he  is  entitled  to  for  his  performed  labor,  expense,  and 
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Mmoe,  ia  too  inoomudenible  to  aathcNrize  a  doabt  to  be  thrown  around 
pnblio  fiuth  and  justice.  A  nation's  honor  is  the  inviolable  maintenanoe 
of  its  engagements. 

Bespectfollji 

JNO.  H.  EATON,  Attorney. 
The  SaoBBiAaT  ov  Wab. 


The  Secretary  of  War  to  J.  H.  Eaton. 

War  Dbpabticent, 

Washington^  March  4, 1854. 

I  have  received  and  considered  yonr  letter  of  the  2l8t  ultimo,  re' 
specting  mj  decisions  in  the  Nippes  claim. 

There  are  errors  in  your  statement  which  it  is  unnecessary  to  point 
out,  and  I  will  only  assure  you  that  every  circumstance  brought  for- 
ward by  you  in  this  and  former  communications  was  fully  considered 
before  my  decision  was  made. 
Very  respectfully,  your  obedient  servant, 

JEFFERSON  DAVIS, 

Secretary  of  War. 
Gen.  Jno.  H.  Eaton, 

Wcahington,  City. 


in  the  coubt  of  claims. 
Dakiel  Nippes  vb.  Thb  TJnitbd  States. 

Brief  of  (he  daimaint. 

This  claim  is  founded  upon  an  agreement,  express  or  implied,  be- 
tween the  government  of  the  United  States  (through  the  Ordnance 
department)  and  the  claimant,  for  the  manufacture  and  delivery  of 
four  thousand  muskets  called  ^'  new  model  muskets." 

The  pro(^  of  the  express  agreement,  and  the  precise  nature  of  the 
agreement  itself,  is  to  be  found  in  the  letters  issuing  from  the  Ord- 
nance department,  and  papers  and  documents  prepared  by  its  au- 
thority, and  now  presented  to  this  court. 

1.  The  first  letter,  and  the  one  initiatory  of  the  agreement,  was 
that  of  George  Bomford,  colonel  oi  ordnance,  March  9,  1839. — (Page 
12  of  the  record.)  No  period  is  mentioned  in  which  the  examination 
and  acceptance  mentioned  in  said  letter  is  to  be  made.  A  reasonable 
period,  therefore,  after  the  commencement  of  the  manufacture  at 
Springfield  armory,  is  to  be  presumed. 

2.  This  commencement  took  place  early  in  1840. — (See  extract  from 
Pub.  Doc.,  No.  1,  on  page  44  of  this  record  ;  also  extract  No.  3,  page 
46.)  Besides,  it  appears  from  said  letter  of  Colonel  Bomford  that 
Mr.  Nippes  was  continued  in  the  manufacture  of  the  old  mueket  during 
the  year  1839. 
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2.  Mr.  Nippes  accepted  the  proposition  in  said  letter  td  go  to  Spring- 
field armorj  and  make  the  examination^  and  went. — (See  Bates's  dep., 
interr.  16th,  page  66.) 

3.  That  this  was  in  the  spring  of  1840  is  shown  from  the  fact  that 
as  early  as  May,  1840^  he  was  making  every  effort  to  get  possession 
of  the  ^^new  model"  pattern,  which  had  .been  repeatedly  promised 
him. — (See  his  letter  May  14,  1840,  p.  15  ;  letter  to  Mr.  Fornanoe 
from  Secretary  of  War,  p.  16;  iromFornance  to  Kippes,  p.  16; 
Fornance  to  Secretary  of  War,  p.  19  ;  Talcott  to  For  nance,  Angastl, 
1840,  p.  19,  in  which  it  is  said  ^^  the  order  for  a  new  model  has  been 
reiterated."  See  the  several  letters,  printed  on  pp.  20  and  21,  signed, 
respectively,  Fornance,  Symington,  and  Edward  Lncas,  jr.) 

4.  The  new  model  pattern  was  finally  sent  and*"  received  abont  the 
16th  of  September,  1840. — (See  Lucas's  letter,  p.  21 ;  and  Fomanoe's 
letter,  p.  23.) 

6.  Tne  sending  of  the  new  model,  and  the  great  painis  taken  to  get 
it  ready,  is  proof  that  Nippes  had  accepted  the  proposition  of  the 
Ordnance  department  contained  in  Bomferd's  letter  aforesaid,  to  wit: 
that  in  case  he  decided  to  go  into  the  manufacture  of  the  '^  new  model 
musket' '  upon  terms  acceptable  to  the  Ordnance  department,  he  was 
to  receive  a  ^^  new  model  musket"  as  a  pattern.  The  testimony  is^  that 
a  ''  new  model  musket"  was  sent  to  him  at  great  pains.  The  con- 
clusion is,  that  he  had  agreed  to  go  to  work  on  the  new  pattern  upon 
terms  acceptable  to  the  Ordnance  department. 

That  Mr.  Nip|)e8  had  given  his  acceptance  is  proved  by  his  exten- 
sive and  expensive  preparations  long  before  he  received  the  pattern 
musket. — (^e  Abraham  Nippes's  test,,  interr.  7  and  8,  p.  58 ;  and 
Wm.  Miles's  test.,  interr.  5,  p.  55.)     4 

The  terms  acceptable  to  the  government  were,  that  *'  the  price  to 
be  paid  for  the  new  arm  should  be  regulated  by  the  results  of  the 
national  armories."  The  acceptance  of  the  model  musket  by  Ur. 
Nippes  was  the  acceptance  of  these  terms. 

That  these  were  the  terms  acceptable  to  the  government  is  further 
proved  by  the  contract  entered  into  as  early  as  February,  1840,  with 
Mr.  Pomeroy. — (See  said  contract,  p.  13,  particularly  the  fourth  arti- 
cle thereof.) 

6.  The  aforesaid  letter  of  Colonel  Bomford  is  repeatedly  recognized 
by  his  successor,  Talcott,  as  a  part  of  the  contract  with  Nippes. — (See 
the  letter  of  July  15, 1842,  p.  27  ;  also  December  11, 1840,  Talcott  to 
Fornance,  p.  25,  in  which  Mr.  Nippes  is  given  to  understand  that  he 
*^  may  safely  rely  on  all  the  letters  from  this  [the  Ordnance]  office." 
See  also  the  letter  of  the  colonel  of  ordnance  to  Nippes,  October  20, 
1842,  p.  30,  in  which  he  speaks  of  Mr.  Nippes's  '^  agreement  for  f1l^ 
nishing  this  department  with  muskets  from  the  first  of  January,  1841| 
to  31st  of  December,  1845,  at  eight  hundred  muskets  per  annum." 
Also  extracts  from  Public  Documents,  p.  50.) 

7.  The  Ordnance  departmental  ways  considered  itself  bound  by  the 
letter  of  Colonel  Bomford.  Hence,  Mr.  Nippes  always  received  asen- 
rances  that  he  would  be  allowed  to  manufacture  a  portion  of  the  new 
public  arms,  and  extraordinary  pains  were  taken  to  furnish  him  with 
a  perfect  pattern. 
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8.  The  contract  was  complete  in  every  respect,  except  as  to  the 
number  of  the  arms  to  he  made  by  him,  and  the  time  to  be  allowed 
him  for  their  completion  and  delivery. 

9.  If  in  this  state  of  things  Mr.  Nippes  had  mannfactared  any 
number  of  model  mnskets,  their  acceptance  by  the  government  would 
have  given  the  right  to  demand  payment  according  to  the  terms  of 
the  agreement.  These  terms  were  (as  to  price)  what  the  results  of 
the  public  armories  would  determine  to  be  the  worth  of  the  musket. 

10.  If  the  government  could  not  or  would  not  ascertain  those  re- 
Bults  in  a  reasonable  time,  then  would  it  be  bound  to  pay  the  claim- 
ant for  his  work,  labor,  and  materials  as  much  as  they  were  reasona- 
bly worth. 

11.  The  hiatus  in  the  agreement,  so  far  as  regards  the  number  of 
muskets,  was  partly  filled  up  on  the  first  of  August,  1840.  Mr.  Tal- 
cott  then  writes  to  Hon.  J.  Fornance,  (p.  19,)  that  the  order  for  the 
''model  musket"  had  that  day  been  reiterated;  and  as  to  ''the 
number  of  muskets  to  be  made  by  Mr.  Nippes,  it  has  not  been  settled 
farther  than  to  assure  him  that  he  should  be  allowed  eight  hundred. '' 

12.  Whether  it  was  the  meaning  of  the  Ordnance  department  that 
Mr.  Nippes  should  be  allowed  only  eight  hundred  altogether  or  eight 
hundred  per  annum,  or  whether  Mr.  Talcott  mentally  reserved  the 
Tight  to  interpret  the  offer  either  way,  does  not  exactly  appear. 

If  the  former,  then  the  agreement  was  incomplete,  because  the 
time  within  which  the  eight  hundred  muskets  were  to  be  completed 
was  uncertain.  If  eight  hundred  muskets  per  annum  was  intended, 
then  the  contract  was  complete  in  all  respects. 

To  settle  this  doubt — to  render  the  contract  perfect  and  complete- 
Mr.  Talcott  writes  to  Mr.  Fornance,  on  October  8,  1859,  as  follows : 
"Your  letter  of  the  6th  instant  has  been  re<^ived.  It  has  been  the 
intention  of  the  department  to  give  Mr.  Nippes  a  contract  for  eight 
hundred  muskets  a  year  for  five  years,  with  liberty  for  the  govern- 
ment to  increase  the  number  on  giving  suitable  notice,  &c.  If  you 
feel  assured  of  his  skill  and  ability  to  execute  the  work  according  to 
the  model,  he  may  begin  at  once,"  &c.  That  is,  begin  to  complete 
the  four  thousand.  He  had  long  since  begun  his  preparations,  at 
great  expense,  for  working  on  the  new  model  musket. 

13.  This  promise,  and  its  acceptance  by  Nippes,  (shown  by  his 
proceeding  to  work  under  it,)  made  the  agreement  between  the  parties 
complete. 

ll.  This  contract,  although  made  up  of  several  detached  parts, 
like  the  model  musket,  is  nevertheless  a  perfect  contract,  and  was 
80  considered  by  the  government. — (See  letter  of  Fornance  to  Talcott, 
December  9,  1840,  p.  24,  in  which  he  asks  for  a  written  contract,  to 
contain  all  that  the  letter  of  Talcott  contained ;  and  the  reply  of  Tal- 
cott, p.  25,  in  which  he  virtually  acknowledges  the  letters  from  the 
Ordnance  department  to  be  equivalent  to  an  agreement,  saying 
"  there  is  no  hazard  or  difficulty  in  the  case.  Mr.  Nippes  may  safely 
rely  on  the  letters  from  this  office.") 

16.  The  contract  was  nevertheless  conditional  in  regard  to  the  price 
ultimately  to  be  paid.  This  did  not  make  the  contract  any  the  less 
perfect. 
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The  price  was  oonditional-^ependeat  upon  the  price  at  the  national 
annories. 

This  is  shown  by  the  letter  aforesaid  of  Oolonel  Bomford,  (p.  12 ;) 
reiterated  in  the  letter  of  Taloott  to  W.  B.  Lewis,  July  16,  1842,  (p. 
29.)  In  the  latter  reference  is  made  to  the  former  letter,  and  an  inti- 
mation is  clearly  made,  that,  in  accordance  therewith,  an  assignment 
was  made  to  Mr.  Nippes  on  the  8th  October,  1840,  for  the  mannfac* 
tnre  of  eight  hundred  muskets  per  annum  for  five  years,  at  the  oamU^ 
iianal  price  of  $12  75  per  musket. 

16.  What  is  here  meant  by  conditional  price  ?  The  reference  to 
Bomford's  letter  clearly  shows  that  it  means  that  the  price  was  so 
to  remain  until  the  real  price  could  be  ascertained  at  tne  national 
armories. 

This  letter  of  Talcott  (p.  29)  states  $12  75  as  the  conditional  price. 
His  letter  to  Mr.  Marcy  (p.  36)  gives  the  price  at  12  50.  The  state* 
ment  of  deliveries  (on  p.  37)  shows  the  discrepancy  to  consist  in  the 
allowance  of  twenty-five  cents  for  appendages,  $12  60  being  the  allow- 
ance for  the  musket. 

The  statement,  therefore,  in  the  letter  of  Secretary  Marcy  to  Mr. 
Yost,  (p.  38  J  in  which  he  says  that  'Hhe  price  of  the  muskets  fur- 
nished by  Mr.  Kippes  was  not  conditional,'"  and  which  statement  he 
founds  on  the  letter  of  Taloott  to  Lewis,  (p.  29,)  and  the  statement 
of  deliveries,  (p.  37,)  is  a  mistake. 

The  letter  of  the  Secretary  of  War  to  Eaton  {p.  99,  No.  2)  admits 
that  the  price  of  the  muskets  to  be  made  by  Nippes  was  conditional. 

17.  This  view  of  the  contract  between  the  parties  is  fully  sustained 
by  the  written  agreement  between  the  Ordnance  department  and 
Pomeroy,  (p.  13.)  The  principle  of  the  two  agreements  is  the  same. 
Also  by  the  agreement  between  the  United  States  and  Mr.  Nippes, 
drawn  under  the  direction  of  the  Ordnance  department,  although  not 
signed,  dated  in  the  autumn  of  1841. — (See  the  whole  testimony  of 
William  0.  Beddall  with  regard  to  this  agreement,  p.  77.)  It  was 
intended  by  both  parties  as  the  agreement  tetween  them. 

18.  So  far  as  the  four  thousand  model  muskets  were  concerned,  this 
was  the  contract  between  the  parties.  The  signing  was  only  post- 
poned by  mutual  consent  until  more  muskets  should  be  added. 

19.  The  contract,  so  far  as  it  reached,  (that  is,  the  four  thousand 
muskets,)  was  agreed  to^  was  entire,  and  was  retained  by  the  gov- 
ernment. 

We  prove  the  substance  of  that  contract  by  the  witness  who,  at  the 
reauest  of  the  Ordnance  department,  drew  it  up. 

Whether  as  a  subsisting  agreement  between  the  parties,  or  as  eri- 
dence  of  an  agreement  already  subsisting,  the  draught  referred  to  by 
Mr.  Beddall  conclusively  establishes  the  aggregaito  metUmm  of  tb^ 
parties. 

20.  Mr.  Nippes  long  ere  this,  under  the  agreement  founded  on  '^  the 
letters  from  the  Ordnance  office,"  had  begun  and  continued  '*  faith- 
fully to  comply  with  what  pertained  to  his  share  of  the  business ;" 
and  he  so  continued  after  the  said  written  contract  was  entered  into. 
His  duties  under  the  first  and  second  agreements  were  substantially 
the  same. 
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21.  In  January,  1842,  he  delivered  two  hundred  muskets ;  in  JunCi 
1842,  he  delivered  three  hundred  muskets  ;  for  each  of  which,  at  the 
time  of  delivery,  he  received  the  ^^  ocmdiiumal  price  of  $12  50  per 
musket,  and  twenty-five  cents  for  appendages." — (See  schedule,  p.  37.) 

22.  The  quality  of  these  arms  appears  to  have  heen  of  the  highest 
order. — (See  letter  of  Talcott  to  Secretary  of  War,  p.  28,  in  which  he 
Bays  ''  the  inspectors  pronounced  them  equal  in  all  respects  to  those 
made  at  any  other  place.") 

23.  Four  months  had  passed  away  since  the  termination  of  the 
period  fixed  upon  hy  the  government  for  determining  the  price  of  the 
musket  according  to  the  results  of  the  national  armories. — (See  fourth 
article  of  Pomeroy's  first  contract,  p.  13  ;  sworn  to  in  Beddall's  testi- 
mony as  a  part  of  the  agreement  with  Nippes,  p.  78,  11th  interr.) 

Mr.  Nippes  had  heen  at  immense  expense  in  preparing  for  the  manu- 
facture ox  and  in  manufacturing  the  musket. 

This  ascertainment  of  price  could  only  he  made  property  hy  the 
government. 

24.  Whether  made  within  the  time  specified  or  made  and  the 
knowledge  thereof  withheld,  there  was  a  failure  on  the  part  of  the 
government  to  comply  with  its  contracts 

The  government  knew  the  price  of  the  musket  to  he  much  more 
than  $14  50.  They  knew  the  actual  cost  thereof  at  the  Springfield 
armory  to  he  at  least  |17  per  musket. — (See  second  agreement  with 
Pomeroy,  p.  25,  B.  See  p.  45,  extracts  from  Pub.  Doc,  No.  7,  sess. 
1841-2.)  And  they  knew,  what  is  obvious  to  every  one,  that  Mr. 
Nippes  could  not  nianufacture  the  model  musket  at  less  cost 
to  him. 

25.  Their  duty,  independent  of  positive  contract,  was  to  allow  to 
Mr.  Nippes  that  actual  cost  and  a  reasonable  profit.  Instead  thereof, 
the  Ordnance  department,  against  the  will  of  Mr.  Nippes,  without  his 
consent,  and,  it  would  seem,  without  his  knowledge,  arbitrarily,  ille- 
gally, and  unjustly  ^'establiahed"  and  forced  upon  him  a  price  far  be- 
low the  actual  cost — the  ruinous  price  of  $14  50  per  musket,  and 
twenty-five  cents  for  appendages. 

26.  It  is  absurd  to  call  this  arbitrary  establishment  of  price  a  con- 
tract between  Mr.  Nippes  and  the  government,  as  is  actually  done  by 
Secretary  Marcy. — (Page  38,  letter  to  Tost.)  There  is  no  evidence 
that  Mr.  Nippes  even  acquiesced  in  it.  He  only  submitted  to  superior 
power.     It  was  $14  50  or  nothing. 

This  idea  of  the  Secretary  was  probably  induced  by  a  letter  from 
Daniel  Nippes  to  him  of  July  14,  1842. — (Page  27.)  As  an  inference, 
it  was  and  is  entirely  fabe. 

27.  It  is  clearly  established  by  the  reason  of  the  thing,  and  by  tes- 
timony, that  $14  50  per  musket  for  eighteen  hundred  muskeki  per 
jear  for  three  years  is  equivalent  to  $18  per  musket  for  eight  hundred 
per  year  deliverable  in  five  years. — (See  Elizur  Bates's  test.,  26th  in- 
terr., p.  68 ;  and  interr.  20th,  p.  67 ;  also  the  arithmetical  rule  stated 
in  the  petition,  pp.  6  and  7.) 

On  tne  other  hand,  we  say  that  the  aforesaid  letter  of  July  14, 1842, 
(p.  27.)  was  contrived  or  used  as  a  cunning  device  by  Talcott 
lor  the  purpose  of  imposing   on  Nippes^  apparently  with  his  own 
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consent,    the  arbitrary  and  nnconscionable   price   of  $14   50  per 
musket. 

The  whole  documentary  evidence  is  fraught  with  proof  of  oppres- 
sive and  unjust  treatment  on  the  part  of  Col.  Talcott  towards  Mr. 
Nippes,  who  appears  to  have  taken  a  dislike  to  Nippes,  founded,  per- 
haps, on  his  letter  of  May  14,  1840,  to  Fornance,  p.  16. — (See  that 
letter  and  the  correspondence  ensuing  as  far  as  p.  25,  inclusive ;  also 
the  partial  contract  with  Pomeroy ,  p.  25,  B  ;  and  the  refusal  to  grant 
the  reasonable  request  contained  in  the  above  letter  of  Mr.  Nippes, 
July  14,  1842,  p.  27.) 

Whatever  privileges  Talcott  did  appear  to  accord  to  Nippes,  he  ac- 
corded reluctantly,  and  was  coerced  to  it  by  the  powerful  outside  pres- 
sure of  members  of  Congress  of  high  political  influence. 

The  offer  to  manufacture  eighteen  hundred  muskets  a  year  for 
$14  50  was  made  after  long  delay  in  the  government  to  do  justice 
to  Mr.  Nippes.  It  was  made  on  the  14th  July,  1842.  It  was 
rejected  in  consequence  of  the  letter  of  Colonel  Talcott  on  the  15th. 
On  the  very  next  day,  the  16th,  Colonel  Talcott,  seizing  hold  of 
the  letter  of  Nippes  with  avidity  as  a  pretext,  arbitrarily  '^estab- 
lished the  offer  of  |14  60  therein  contained  as  the  price  of  the 
eight  hundred  muskets  per  annum."  At  the  same  time,  ne  concealed 
the  fact  of  a  better  bargain  made  with  L.  Pomeroy  made  only  fear 
months  previously. 

28.  The  proposition  of  Nippes,  made  March  3,  1846,  (see  p.  33,)  to 
furnish  sixteen  hundred  additional  muskets  in  two  years,  at  |14  50 
each,  is  afterwards  used  by  Talcott  as  an  additional  argument  against 
the  claim  of  Nippes,  but  with  great  weakness.  The  proposition  was 
made  after  the  machinery  of  Nippes  was  in  full  operation,  and  it  gave 
him  the  privilege  of  delivering,  at  any  time  within  two  years,  the  six- 
teen hundred  muskets,  and  did  not  restrain  him  to  eight  hundred  per 
year. — (See  statement  of  deliveries,  p.  37.) 

PROPOSITION  OF  LAW. 

There  was  either  an  express  or  an  implied  contract  in  this  case. 

If  express,  an  essential  ingredient  of  it  was,  *Hhat  the  price  of  the 
musket  should  be  regulated  by  the  results  of  the  national  armories/' 
or  (more  particularly)  of  the  Springfield  armory. 

An  *^ approximation"  to  those  results  we  ascertain  by  the  second 
contract  with  Pomeroy,  (p.  25,  B,)  and  we  show  it  to  be  |16  per 
musket. 

A  much  nearer  approximation  we  show  by  extracts  from  the  pub- 
lic documents,  to  be  found  between  pages  44  and  60  of  this  record, 
averaging  |19  50. 

We  further  show  the  results  of  the  Springfield  armory  by  the  testi- 
mony of  Elizur  Bates.  But  before  extracting  his  evidence,  I  l)eg 
leave  td  advert  to  the  testimony  of  the  Rev.  John  Bobb,  a  citizen  of 
high  standing  and  chief  clerk  of  the  Pension  office,  in  regard  to  the 
skill,  capacity,  and  general  character  of  Elizar  Bates. — (Top  of  p.  83^ 
He  says  that  '^he  (Mr.  Bobb)  was  superintendent  of  the  Springfield 
armory  from  November  1,  1833,  to  the  middle  of  April,  1837.  Mr. 
Bates  was  master  armorer  under  him  from  January,  1£^4,  to  the  spriog 
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or  summer  of  1837>  when  he  volantarily  resigned  that  position.  He 
was  snbsequently^  however,  employed  in  the  armory  in  a  different  ca- 
pacity. Mr.  Bobb  considered  him  an  excellent  workman  and  a  first- 
rate  master  armorer  as  to  skill  and  ability  ;  and  such  was  Mr.  Bobb's 
opinion  of  his  truth,  faithfulness,  and  integrity,  that  he  would  com- 
pare favorabljr  with  any  other  man  within  his  knowledge.  He  was  a 
man  of  strict  integrity  and  a  high  sense  of  honor." 

In  a  letter  on  nie  with  the  documents,  dated  September  4,  1847, 
(p.  39,)  Mr.  Bates  gives  the  cost  of  the  model  musket  for  five  years — 
from  1841  to  1845— $16  84,  or  $16  85  .6.  In  this  he  does  not  include 
the  superintendant's  pay  and  the  interest  on  the  capital  invested  ;  nor 
perhaps  other  officers'  salaries  ;  nor  interest  on  the  entire  capital  em- 
ployed ;  nor  insurance  against  all  risk ;  nor  any  percentage  for  wear 
and  decay  ;  which  would  bring  it  up  to  the  above  average  of  $19  50. 
Again,  in  answer  to  interrogatory  10th  of  his  deposition,  (p.  65,)  in 
which  he  is  asked  ^^what,  during  the  first  year  of  the  manufacture  of 
the  'new  model  musket'  at  the  Springfield  armory,  was  the  cost  of 
each  musket,  regarding  in  his  estimates,  as  the  elements  of  cost,  only 
stock,  materials,  labor,  and  officers'  salaries,"  he  says :  ''Not  less  than 
$17  75^  or  not  to  exceed  $18  50."  The  inclusion  of  the  other  ele- 
ments of  cost  would  make  the  entire  amount  $19  50. 

2d.  If  the  existence  of  an  express  contract  has  not  been  proved,  can 
there  be  a  doubt  of  the  existence  of  an  implied  contract  ?  Daniel 
Nippes  nndertook  to  manufacture  four  thousand  muskets  of  the  "new 
model,"  deliverable  in  five  years ;  that  is,  eight  hundred  a  year,  be 
ginning  for  the  first  delivery  on  the  1st  of  January,  1841.  Owing  to 
the  great  difficulty  in  preparing  his  machinery,  and  the  delay  occa- 
sioned by  bis  not  receiving  in  a  reasonable  time  the  pattern  musket,  it 
was  more  than  one  year  before  Mr.  Nippes  was  ready  to  commence  his 
work.  At  his  request  the  Ordnance  clepartment  consented  to  allow 
him  to  deliver  more  than  eight  hundred  muskets  per  year,  provided 
the  number  should  not  exceed  one  thousand  per  year,  limiting  the  final 
delivery  to  the  year  1845. — (See  letter  of  Nippes  to  colonel  of  ord- 
nance, p.  29  ;  and  the  reply  of  Colonel  Taloott,  p.  30.) 

This  undertaking  on  the  pStrt  of  Nippes  was  complied  with  to  the 
satisfaction  of  the  Ordnance  department. 

The  excellent  quality  of  the  work  done  is  admitted  by  the  Ordnance 
department. — (See  Talcott's  letters,  pp.  28  and  34.) 

The  law,  therefore^  gives  to  him  for  his  work  and  labor  done  its 
full  value. 

The  only  remaining  question,  therefore,  is  what  is  that  value? 

It  should  consist  of  the  actual  cost  of  the  work,  labor,  and  materials, 
and  a  reasonable  profit  on  the  work. 

In  estimating  the  first,  we  can  again  refer  to  the  cost  of  a  similar 
work  at  the  national  armories.  By  the  testimony  of  Bates,  (interr. 
18th,  p.  66,)  it  is  shown  that  the  cost  of  the  "new  model  musket" 
at  a  private  manufactory  of  arms  would  be  about  the  same  as  the  cost 
at  the  Springfield  armory ;  and  he  has  no  doubt  of  it,  ^'provided  the 
private  contractor  have  the  privilege  of  making  the  same  number  of 
guns  monthly  or  annually  that  are  manufactured  at  the  Springfield 
armory  in  the  same  period.    But  to  make  one-twentieth,  or  even  one- 
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tenth  of  the  number,  in  a  private  mana&ctorj,  the  cost  would  he  con- 
siderahly  more  in  proportion  to  the  private  contractor/' 

It  was  this  consideration  and  others  that  induced  Mr.  Bates,  in  his 
deposition,  to  estimate  the  cost  of  the  musket  to  Mr.  Nippes  at  $19  50, 
exclusive  of  a  reasonable  profit. — (See  interr.  24th,  p.  68  ) 

This  is  precisely  the  amount  affixed  by  Mr.  Nippes  to  his  bill  made 
out  January  14,  4857.— (p.  87.) 

Mr.  Nippes  and  his  son,  on  tne  same  day,  make  oath  that  the  actual 
cost  to  him  of  each  of  the  said  four  thousand  muskets  was  not  less  than 
$17  per  musket,  and  that  such  allowance  would  be  without  any  profit. 

This  restriction  to  $17  is  made  by  him  because,  as  he  clearly  shows 
in  the  same  affidavit,  he  was  under  the  full  belief  that  he  could  not 
claim  more  than  the  actual  cost  of  the  musket  at  the  Springfield  ar- 
moi^,  "and  that  he  is  informed"  that  $17  was  such  actual  cost  at  the 
said  armory. — (See  affidavits  of  Nippes  and  son,  pp.  85  and  86.) 

Mr.  Nippes  had,  previous  to  1840,  manufactured  muskets  by  hand. 
It  was  peremptorily  required  by  the  Ordnance  department  that  the 
"new  model  should  be  manufactured  hy  machinery y  and  that  of  a 
new  and  unusual  kind. — (See  the  letter  of  Talcott  to  Secretary  of  War, 
June  9, 1840,  p.  17.) 

Also  new  tools  were  to  be  manufisictured  and  new  parts  of  the  mus- 
ket to  be  fabricated.  This  involved  Mr.  Nippes  in  great  expense,  all 
of  which  ought  to  be  considered  in  his  estimate  of  costs.  The  charac- 
ter of  this  expense  is  shown  in  the  deposition  of  Miles  Keely,  (6th,  7th, 
8th,  and  11th  interr.,  p.  52,)  and  deposition  of  William  Miles,  (in- 
terr. 4th,  5th,  6th,  7th,  pp.  55,  56;)  also  Mr.  Abraham  Nippes's  de- 
position, (interr.  9,  pp.  58,  59.)  In  this  statement  witness  estimates 
the  average  cost  of  the  model  musket  for  1842  at  $22  to  $23  a  piece, 
and  for  the  four  following  years  at  from  $18  to  $20  a  piece. 

But  Mr.  Nippes  was  also  entitled  to  a  reasonable  profit  on  each  mus- 
ket. In  estimating  this  profit,  the  witnesses  vary  from  three  dollars 
up  to  five  or  six  dollars. 

Mr.  Bobb  (interr.  9th,  p.  84^  says :  That  if  he  ^^had  the  necessary 
buildiuffs,  machinery,  and  tools,''  he  would  not  manufacture  ''eight 
hundred  (muskets)  a  year  for  less  than  three  dollars  profit.*' 

Mr.  Ah.  Nippes  (interr.  14th,  p.  60)  says :  That  '^claimant  received 
a  profit  of  'say  three  dollars  a  piece'  on  the  old  model  musket ;"  bat 
(in  interr.  11th,  p.  60)  he  says  that  ''on  'the  new  model'  the  profit 
should  have  been  from  four  to  four  and  a  half  dollars  a  piece." 

Mr.  Lehman  (interr.  17,  p.  74)  says  :  "That  Mr.  Nippes  ought  to 
have  received  a  profit  of  five  dollars  per  musket  on  those  manu&c- 
tured  by  him  in  1841,  1842,  1843,  1844,  and  1845." 

Mr.  Bates  (interr.  25,  p.  68)  says :  "That  from  five  to  six  dol- 
lars per  musket  would  be  a  reasonable  profit." 

The  claimant  in  this  case  has  not  claimed  more  than  $19  50  per 
musket.  In  one  aspect  of  the  case,  he  has,  in  his  petition,  put  his 
claim  at  a  minimum  of  $18  50.  Under  the  considerations  mentioned 
in  his  brief,  he  extends  this  last  claim  to  $19  50,  which  he  considers 
below  what  has  been  actually  proven  as  the  actual  value  per  musket 
of  the  model  musket  manufacturer  and  delivered  by  him. 

JOHN  S.  TYSON, 

SdHoUorfor  Clamomt. 
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IN  THB  COUBT  OF  CLAIMS. 

Dandbl  Nippjb  v8.  Thb  TJkitbd  States. 
SolicUar*8  Brief. 

MATBRIAL  AVBRMENTS  IN  PLAINTIFF'S  PBIITION. 

1.  That  he  had  a  contract  with  the  War  Department  to  furnish  a 
certain  description  of  maskets  called  the  ''new  model' '  musket^  to  the 
amount  of  4^000. 

2.  That  he  was  to  he  paid  the  price  that  it  cost  the  United  States  to 
make  snch  muskets  at  Springfiela,  Massachusetts. 

3.  That  it  cost  the  government  to  make  such  muskets  at  Springfield 
each  $18  60. 

4.  That  the  United  States  paid  him  only  $14  50  for  those  made  and 
delivered  hy  him,  with  twenty-five  cents  added  for  ''appendages." 

5.  That  he  ought  to  receive  $19  60  for  each  musket,  and  he  thinks 
it  cost  him  that  sum. 

There  are  various  other  matters  stated  in  the  petition,  none  of 
which  are,  however,  deemed  material  as  to  the  questions  really  in- 
Tolved  in  the  case  as  presented  hy  the  record. 

MATJSRIAL  FACEB  AS  UllTDSBSIOOD  BT  THB  SOLICITOR. 

1.  That  the  Ordnance  office  of  the  War  Department  agreed  with  the 
plaintiff  to  take  800  muskets  of  the  new  model,  for  each  year  for  five 
years,  at  the  price  of  $12  60,  with  the  condition  that  the  plaintiff 
should  be  allowed  what  it  cost  to  manufacture  them  at  Springfield, 
when  satisfactorily  ascertained. 

Mr.  Fornance,  in  behalf  of  Nippes,  wrote  the  Ordnance  bureau  on 
the  6th  of  October,  1840,  in  relation  to  making  a  contract^  and  re- 
ceived a  reply  in  these  words  : 

Obdnancb  Officb, 
WaahingUmj  October  8,  1840. 

Sir  :  Your  letter  of  the  6th  instant  has  been  received.  It  has  been 
the  intention  of  the  department  to  give  Mr.  Nippes  a  contract  for  800 
muskets  a  year  for  five  years,  with  liberty  for  the  government  to  in- 
crease the  number  on  giving  suitable  notice.  The  only  difficulty  ha» 
been  to  save  Mr.  Nippes  from  loss,  and  the  United  States  from  disap* 
pointment,  by  the  rejection  of  his  work  in  case  it  does  not  come  up  to 
the  required  standard.  If  you  feel  assured  of  his  skill  and  ability  to 
execute  the  work  according  to  the  model,  he  may  begin  at  once ;  but 
to  prevent  a  great  loss,  an  inspection  will  be  made  as  soon  as  he  has 
200,  or  any  less  number,  at  his  option,  ready  for  examination  ;  or  one 
of  the  master  armorers  of  the  United  States  may  be  ordered  to  make 
an  inspection  of  the  machinery  and  tools  of  Mr.  Nippes  at  once,  and 
report  whether  he  will  be  able  to  fulfil  a  contract. 

Respectfully,  &c.,  &c., 

G.  TALCOTT, 
Lieuienant  Colonel  of  Ordnance^ 

Hon.   J.  FORKAKOB, 

Norriatovm,  Pennsykania. — (R.,  p.  24.) 
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On  the  9tli  of  December,  1840,  Mr.  Foroanoe  wrote  that  plaintiff, 
owing  to  the  elections  which  had  defeated  Mr.  Van  Buren  and  elected 
General  Harrison,  felt  somewhat  uneasy,  and  wished  a  conditional 
contract,  and  he  thereupon  received  the  following  replj  : 

Orbitancb  Officb. 
^  Wdskingion^  December  11,  1840. 

Sib  :  Your  letter  of  the  9th  instant,  in  relation  to  the  affairs  of  Mr. 
Nippes,  has  been  received.  There  is  no  hazard  or  difficulty  in  the 
case.  Mr.  Nippes  may  safely  rely  on  the  letters  from  this  office,  and 
if  he  complies  with  what  pertains  to  his  share  of  the  business,  he  msj 
depend  on  having  a  contract. 

It  is  not  usual  to  make  conditional  agreements  in  any  other  waj 
than  that  which  has  been  followed  in  his  case,  and  you  may  wsnre 
him  of  its  security  in  any  event  that  can  possibly  occur. 

BespectfuUy,  your  obedient  servant^ 

O.  TALOOTT, 
Lientenant  Colond  of  Ordnance. 

Hon.  J.  FORXANGB, 

House  of  Bepreeentatives. — (B.,  p.  26.) 

In  consequence  of  this  letter,  the  plaintiff  went  to  work  to  make 
the  muskets. 

Although  the  subject  of  a  special  contract  and  price  was  afterwards 
considered,  no  price  was  specially  agreed  upon  until  1842,  when  a  set- 
tlement was  made  as  to  tne  past  and  a  basis  for  the  future  agreed 
upon,  as  follows : 

Volond  TalcoU  states  that  V  inducements  were  held  out  to  him  for 
the  manufacture  of  the  new  pattern  musket,  of  which  an  assignment 
was  made  to  him  on  the  8th  of  October,  1840,  for  the  manufacture  of 
800  per  annum  for  five  years,  at  the  conditional  price  of  $12  75 
each.*'— (R.,  p.  29.) 

Colonel  Taloott  reports  this  in  substance,  at  page  34  of  the  record. 

The  condition  referred  to  was,  to  pay  what  it  should  actufdly  cost  to 
manufacture  at  Springfield,  when  satis&ctorily  ascertained. 

2.  That  said  muskets  were  delivered. 

The  delivery  of  the  4,000  muskets  has  been  conceded  on  various  oc- 
casions and  in  different  manners,  and  has  at  no  time  been  the  subject 
of  dispute  or  question.  The  plaintiff  states  the  number  in  his  acconnt 
at  page  87  of  the  record.  Others  were  delivered  under  the  supple- 
mental contract. 

3.  That  the  department  intended  to  pay  what  it  cost  to  manufactare 
such  muskets  at  the  armory  at  Springfield,  but  that  this  could  not  be 
ascertained  with  requisite  certainty,  and  therefore  a  price  was  agreed 
upon  in  1842,  and  accepted  by  the  plaintiff. 

Colonel  Talcott,  on  the  13th  of  February,  1847,  states  the  facts  ia 
relation  to  this  point,  after  stating  that  Fomeroy  had  a  written  con- 
tract for  |12  60  per  musket,  for  certain,  and  whatever  it  should  ac- 
tually cost  to  make  and  manufacture  them  at  Springfield,  as  follows : 
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*'  Owing  to  the  adoption  of  a  musket  of  a  new  model,  and  the  con- 
sequent change  of  machinery,  it  was  found  imposeible  to  ascertain 
their  cost  within  the  specified  time  ;  and,  to  settle  the  question,  a  sup- 
plementary contract  was  made  with  Mr.  Pomeroy,  dated  March  17, 
1842,  by  which  he  was  allowed  at  the  rate  of  $16  per  mu«ket  for  the 
two  thousand  one  hundred  muskets  delivered  up  to  that  time,  and 
$14  50  per  musket  for  those  he  was  yet  to  furnish. 

"  Mr.  Nippes's  deliveries  were  made  under  an  order  given  him  in 
October,  1840,  for  eight  hundred  muskets  a  year  for  five  years,  at  the 
price  of  $12  50  per  musket.  When  he  had  delivered  the  first  five 
hundred  muskets,  he  complained  that  this  price  was  too  low.  His 
case  was  then  examined,  and  he  was,  in  July,  1842,  allowed  at  the 
rate  of  $14  50  per  musket,  (the  same  price  paid  Pomeroy  by  the  sup- 
plementary contract,)  both  for  the  muskets  then  delivered  and  for 
those  remaining  due  under  his  order.  The  whole  amount  of  his  de- 
liveries prior  to  the  date  of  Pomeroy's  supplementary  contract  was 
two  hundred  muskets ;  and  even  if  their  cases  are  made  to  agree  ex- 
actly, as  he  claims  they  should,  it  would  give  him  only  the  additional 
|1  50  on  these  two  hundred  muskets.  But  it  is  proper  to  remark 
that  Mr.  Nippes  has  already,  in  consideration  of  this  very  point,  been 
allowed  an  extension  of  his  order  to  the  amount  of  sixteen  hundred 
mofikets,  and  of  two  years'  time  to  deliver  them  in.  I  do  not,  there- 
fore, think  that  Mr.  Nippes  has  any  claim  for  an  additional  price  for 
any  muskets  he  has  delivered. 

'*  Mr.  Yost's  letter,  with  its  enclosure,  is  returned  herewith. 

"  I  am,  sir,  respectfully,  your  obedient  servant, 

''G.  TALC0TT, 
Lieutenant  Colonel  of  Ordnance, 

"Hon.  W.  L.  Marct, 

''  Secretary  of  ]^ar."— (R.,  p.  36.) 

4.  That  after  a  portion  of  the  arms  were  delivered  it  was  finally 
agreed  to  pay  the  plaintiff  $14  50  for  each  of  said  muskets,  and  25 
cents  for  the  appendages  for  each. 

When  it  was  rendered  certain  that  the  department  could  not  ascer- 
tain the  exact  cost  of  manufacturing  the  new  model  musket  at  Spring- 
field, it  fixed  a  price,  which  it  believed  to  be  fair  and  just,  and  which 
formed  a  part  of  the  new  written  contract  entered  into  with  Pomeroy. 
This  price  was  proposed  to  the  plaintiff  and  accepted,  and  his  ctccount 
was  made  out  upon  that  basis  and  allowed  and  paid.  The  chief  of  the 
Ordnance  bureau  wrote  the  following  letter  to  the  accounting  bureau, 
which  was  approved  by  the  Secretary  of  War  : 

Ordnance  Office, 
Washington,  June  16,  1852. 

An  account  for  the  foregoing  allowance  of  one  thousand  dollars  was 
sent  to  the  treasury,  July  16,  1839,  with  the  following  explanations : 

On  the  9th  of  March,  1839,  an  assignment  was  made  to  Mr.  D. 
Nippes  of  one  thousand  muskets  at  $12  25,  which  he  has  delivered. 
In  the  same  letter  inducements  were  held  out  to  him  for  the  manufao- 
ture  of  the  new  pattern  musket^  of  which  an  assignment  was  made  to 
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him  on  the  8th  of  October,  1840,  for  the  manufacture  of  eight  hun- 
dred muskets  per  annum  for  five  years,  at  the  conditional  price  of 
$12  76  each.  In  the  process  of  their  manufacture  it  was  found  that 
$12  75  was  not  an  adequate  compensation,  and  it  has  now  been  estah- 
lished  at  1 14  75,  viz :  $14  50  for  the  musket  and  25  cents  for  the  ap- 

Eendages,  at  which  price  the  five  hundred  already  delivered,  and  those 
ereatter  to  be  delivered,  are  to  be  paid  for  :  and  it  is  accordingly  re- 
quested that  the  sum  of  one  thousand  dollars,  being  the  amount  of  the 
annexed  account,  may  be  paid  to  Mr.  D.  Nippes  out  of  the  appropri- 
ation for  ''  arming  and  equipping  the  militia." 

G.  TALCOTT, 
Lieutenant  Colonel  of  Ordnance, 
Wm.  B.  Lewis,  Esq., 

Second  Auditor. 

Ordnance  Office,  Jtdy  16,  1842. 

Respectfully  submitted  to  the  Secretary  of  War  for  his  approval. 

G.  TALCOTT, 
Lieutenant  Colondy  Ordnance  Departmeni. 
Approved  July  16,  1842. 

J.  0.  SPENCER, 
Secretary  of  War, 
(R.,  pp.  37,  38.) 

The  statement  referred  to  will  also  be  found  at  page  29  of  the 
record. 

The  following  is  a  statement  made  by  Governor  Marcy  in  1847: 

War  Department,  February  18,  1847. 

Sir  :  I  have  the  honor  to  enclose  herewith  a  report  from  the  Ord- 
nance bureau  of  this  department  upon  the  claim  of  Mr.  D.  Nippes, 
presented  in  his  letter  of  the  11th  instant,  and  transmitted  in  yoars 
of  the  same  date. 

It  appears  from  this  report  that  the  price  of  the  musket*  furoished 
by  Mr.  Nippes  was  fixed  by  contract — not  left  conditional,  as  in  the 
agreement  with  Mr.  Pomeroy,  to  which  he  refers  as  a  precedent  in 
his  favor — and  full  payment  has  been  made  to  him  according  to  the 
terms  of  that  contract. 

Very  respectfully,  your  obedient  servant, 

W.  L.  MARCY, 

Secretary  of  War, 
Hon.  J.  S.  Yost, 

Home  of  Bepresentatives, — (R.  p.  38) 

The  plaintiff  concedes  in  his  petition,  as  well  as  in  his  Icrtter,  that 
he  has  been  paid  according  to  the  rates  stated  in  the  last  above  letter 
from  Colonel  Talcott. 

5.  That  the  plaintiff  was  settled  with  and  paid  at  the  rate  of  $14  50 
for  all  the  muskets  of  the  new  model  manufactured  and  delivered  by 
him,  and  that  he  accepted  said  payment,  without  objecting  thereto  at 
the  time,  as  his  proper  compensation  therefor. 

It  is  shown  above  that  tne  plaintiff  was  settled  with  and  paid  at 
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the  rate  of  $14  50  for  the  muskets  delivered,  and  twenty-five  cents 
for  appendages. 

There  is  no  evidence  that  the  plaintiff  at  that  time  complained  of 
this  price,  or  objected  to  receiving  the  same  ;  but,  on  the  contrary,  he 
went  on  and  constructed  3,500  others  at  that  same  price.  This  is 
conclusive  upon  him. 

The  fact  that  the  plaintiff  wished,  in  1846,  to  extend  or  renew  his 
contract,  proves  clearly  that  he  was  not  dissatisfied,  even  at  that  time, 
with  the  price.  He  got  Mr.  Yost,  a  member  of  Congress,  to  write  to 
the  War  Department  on  the  subject  of  renewal  or  extension. — (Mr. 
Yost's  letter,  R.,  p.  32.) 

The  Ordnance  bureau  at  first  thought  they  had  muskets  enough  ot 
that  kind,  and  that  if  a  new  contract  was  made  it  would  be  necessary 
to  advertise. — (R.,  p.  32.) 

This  advertising  became  necessary  under  an  act  of  Congress  passed 
about  that  time. 

The  plaintiff's  reply  (R  ,  p.  33)  takes  the  ground  that  his  contract 
,  ought  to  be  extended,  and  states  the  reasons  therefor.  He  claimed 
it  as  a  right  or  a  favor  to  have  an  additional  quantity  to  manufacture 
upon  the  terms  under  which  he  was  then  working.  This  was  two 
years  after  the  price  of  |14  50  was  agreed  upon,  and  he  was  then  re- 
ceiving it.     The  following  is  the  letter  referred  to : 

Washington  City,  February  27,  1846. 

Sir  :  When  I  took  a  contract  for  making  muskets  several  years 
since,  it  was  for  the  small  number  of  4,000,  being  800  a  year.  The 
change  in  the  model  from  which  I  had  formerly  worked  subjected  me 
to  provide  a  quantity  of  expensive  machinery,  which  has  not  only  taken 
all  m7  profits  but  a  great  deal  more,  so  that  I  am  much  worse  off  now 
than  when  I  began.  I  thought  that  the  United  States  would  always 
make  muskets  to  arm  the  militia.  1  supposed  that  when  my  contract 
was  fulfilled  I  shovld  get  another  ^  provided  1  made  good  arms  and  gave 
satisfaction,  which  I  believe  I  have  done,  I  am  met  now  by  a  refusal 
to  renew  my  contract,  and  it  seems  to  me  a  hard  case,  that  when  I* 
have  done  well,  I  should  be  left  to  bear  all  the  expenses  without 
remedy  ;  for  then  my  expenses  were  gone  into  so  that  the  work  might 
he  of  the  very  best  kind. 

I  have  understood  that  Mr.  Pomeroy  had  an  allowance  for  his  great 
expenses,  by  increasing  the  number  of  arms  to  be  made  by  him  over  and 
above  what  his  contract  called  for. 

If  this  is  so,  I  hope  the  same  favor  will  be  allowed  to  me,  more 
especially  because  my  contract  was  for  so  small  a  number^;  for  it  takes 
about  as  much  machinery  to  make  a  few  arms  as  a  great  many. 

Trusting  to  your  sense  of  justice  in  this  matter,  I  remain,  respect- 
fullv,  your  obedient  servant, 

DANIEL  NIPPES. 

Hon.  Wm.  L.  Marct, 

Secretary  of  War. — (R.,  p.  33.) 

The  favor  then  asked  was  granted  as  follows : 


« 
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Ordnace  Office, 
Washington^  March  3,  1846. 

Sir  :  Referring  to  your  letter  to  the  Secretary  of  War  of  27th 
ultimo,  I  have  now  to  inform  you  that  the  recommendation  of  this 
oflBce  to  extend  your  order  for  muskets,  to  the  extent  of  two  years' 
delivery,  has  been  approved. 

You  are  therefore  authorized  to  furnish  sixteen  hundred  muskets, 
in  addition  to  the  four  thousand  ordered  of  you  in  October,  1840,  and 
for  which  you  will  be  paid  at  the  rate  of  $11  50  each. 
I  am,  sir,  respectfully,  your  obedient  servant, 

G.  TALCOTT, 
Lieutenant  Colonel  of  Ordnance 
Daniel  Nippes, 

MiUcreeky  Pennsylvania. — (R.,  p.  33.) 

Under  this  arrangement  plaintiff  went  on  and  and  manufatnred  and 
delivered  the  1,600  additional  muskets,  and  received  his  pay  therefor, 
as  he  has  frequently  admitted,  as  appears  by  the  record. 

There  is  no  evidence  that  he  ever  claimed  a  greater  price  than  wa8 
allowed  him  until  alter  he  learned,  through  the  report  of  the  Secretary 
of  War^  that  Pomeroy  had  been  paid,  for  a  portion  of  the  muskets 
delivered  by  him  an  addition  of  $1  50  per  musket.  He  then  expressed 
the  opinion  he  ought  to  be  allowed  the  same  price,  although  he  had 
no  written  contract. — (Pl'ffs  title,  R.,  p.  35.)  But,  nevertheless, 
within  sixteen  days  after  that,  he  asked  for  the  extension  of  his  con- 
tract, and  four  days  after  applying  he  obtained  the  extension  to  the 
amount  of  1,600  muskets. 

7.  That  at  the  lime  of  fixing  the  price  at  |14  50  per  musket,  only 
500  had  been  delivered,  and  consequently,  if  the  plaintiff  were  to  be 
allowed  an  additional  price,  it  could  only  extend  to  these  five  hun- 
dred. 

It  clearly  appears  that  only  500  muskets  were  delivered. 

Od,  Talcott  states,  "  In  October  1840,  Mr.  Nippes  was  given  an 
order  for  eight  hundred  muskets  a  year  for  five  years,  at  the  like  con- 
ditional price  of  $12  50  each.  After  he  had  delivered  five  hundred 
muskets  under  this  order,  he  complained  that  he  could  not  make  them 
for  that  price,  and  upon  a  review  of  the  case,  he  was,  on  the  16th  of 
July,  1842,  allowed  $2  each  on  the  five  hundred  delivered,  and  $14  50 
for  those  to  be  delivered." — (R.,  p.  34.) 

If  this  statement  is  true,  (and  it  cannot  be  doubted,)  the  price  for 
all  to  be  delivered  in  future  was  distinctly  fixed,  so  that  the  claim, 
upon  the  grounds  assumed  by  the  plaintiff,  could  only  be  on  the  500 
previously  delivered. 

But  Col.  Talcott  also  shows  that,  as  to  the  muskets  previously  de- 
livered, the  conditional  price  of  $12  50  was  changed  into  a  definite 
and  positive  price  of  $14  50  for  each.  This  was  to  apply  to  the  whole 
4,000,  and  was  afterwards  applied  to  the  1,600  subsequently  agreed 
for.     This  adjustment  of  the  price  is  conclusive  upon  both  parties. 

If  it  were  not  so,  and  the  original  Pomeroy  agreement  were  to  prevail, 
it  has  not  yet  been  "  satisfactorily  ascertained  by  the  United  States  " 
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what  it  actually  cost  to  manufacture  such  arms  at  Springfield,  nor 
can  it  be  possibly  ascertained. 

It  is  believed  that  these  are  all  the  material  facts  in  this  case.  The 
solicitor  is  aware  that  there  is  a  vast  body  of  facts  found  in  the  record 
other  than  the  above,  but  he  thinks  they  have  no  bearing  whatever 
upon  the  material  questions  in  the  case,  and  for  this  reason  they  are 
not  referred  to  as  being  among  the  material  facts  found  in  the  record. 

6.  There  was  no  written  agreement. 

This  is  distinctly  denied  by  the  United  States,  and  there  is  no  evi- 
dence that  one  was  made.  A  contract  was  drawn  out  and  never  was 
executed  by  either  party,  and  therefore  was  not  a  contract  in  any 
legal  sense  of  that  word. 

This  is  clearly  shown  by  plaintiff's  own  statement,  marked  ^^D,"  at 
pages  40  and  41  of  the  record. 

He  went  to  work,  not  under  written  contract,  but  under  Col.  Tal- 
cott's  letter  to  Fornance,  dated  on  the  8th  October,  1840.  This  is 
clearly  shown  by  Pornance's  letter  to  Col.  Talcott,  dated  9th  of  De- 
cenaber,  1840.— (B.,  p.  24,  25.) 

On  the  11th  of  the  same  month  Col.  Talcott  says,' plaintiff  may 
rely  upon  letters  from  his  office — (R.,  p.  25.) 

This  case  does  not  present  any  important  legal  questions.  It  seems 
to  depend  entirely  upon  questions  of  fact,  and  upon  them  it  must  be 
determined. 

R.  H.  GILLET,  Solicitor. 

December  15,  1859. 


IN  THE  COURT  OP  CLAIMS. 

April  16,  A.  D.  1860. 
Daniel  Nippes  vs.  The  United  States. 

ScARBUROH^  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1839  the  petitioner  was  engaged  in  furnishing  muskets 
to  the  United  Spates.  On  the  9th  day  of  March,  A.  D.  1839,  he  was 
informed  by  George  Bomford,  colonel  of  ordnance,  that  after  the  ex- 
piration of  that  year  no  order  would  be  given  him  for  muskets  of  the 
model  then  in  use  ;  that  an  opportunity  would  be  given  him  at  the 
Springfield  armory  to  examine  the  new  model  musket  and  obtain  the 
necessary  information  to  enable  him  to  determine  whether  he  would 
engage  in  the  manufacture  of  arms  on  that  model  ;  that  in  case  he  de- 
cided to  do  so  on  terms  acceptable  to  that  department,  he  would  be 
allowed  the  use  of  a  musket  to  enable  him  to  prepare  the  necessary 
tools,  as  soon  as  he  might  desire  it ;  and  that  the  price  of  the  new 
model  would  be  regulated  by  the  results  of  the  national  armories,  and 
would  probably  not  be  less  than  fifteen  dollars  for  the  first  year. 

The  petitioner  alleges  that  he  accepted  this  offer  ;  but  on  the  9th  of 
June,  A.  D.  1840,  Col.  Talcott  stated  that  no  contract  had  been  made 
by  him  with  the  United  States  for  muskets  of  the  new  pattern.  (Letter 
of  Col.  Talcott  to  the  Secretary  of  War  of  June  9th,  A.  D.  1840.)  But 
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prior  to  the  let  day  of  August,  A.  D.  1840,  he  was  assured  by  the 
Ordnance  office  that  he  would  be  allowed  to  furnish  eight  hundred 
muskets  of  the  new  model,  and  on  that  day  an  order,  which  had  been 
previously  given  by  that  office  to  the  superintendent  of  the  Harper's 
Ferry  armory  to  send  him  a  model  musket,  was  reiterated.  (Letter 
of  Col.  Talcott  to  Mr.  Fornance  of  August  1st,  A.  D.  1840.) 

On  the  8th  day  of  October,  A.  D.  1840,  Col.  Talcott  stated  to  Mr. 
Fornance  that  it  had  been  the  intention  of  the  department  to  give  the 
petitioner  a  contract  for  eight  hundred  muskets  a  year  for  five  years, 
with  liberty  to  the  government  to  increase  the  number  on  giving  suit- 
able notice ;  and  that  if  he  felt  assured  of  the  petitioner's  skill  and 
ability  to  execute  the  work  according  to  the  model,  the  petitioner  might 
begin  at  once.  (Letter  of  Col.  Talcott  to  Mr.  Fornance  of  October  8th, 
A.  D.  1840.) 

On  the  11th  December,  A.  D.  1840,  Col.  Talcott  assured  the  peti- 
tioner that  he  might  safely  rely  on  the  letters  of  the  Ordnance  oflSce, 
and  that  if  he  complied  with  what  pertained  to  his  share  of  the  busi- 
ness, he  might  depend  on  having  a  contract.  (Letter  of  Col.  Talcott 
to  Mr.  Fornance  of  December  11th,  A.  D.  1840.) 

On  the  14th  day  of  July,  A.  D.  1842,  the  petitioner,  in  a  letter  to 
the  Secretary  of  War  of  that  date,  stated  that  he  had  previously  de- 
livered ^ve  hundred  mnsketB  of  the  new  model,  and  proposed  that,  as 
it  was  important  to  him  to  have  a  certain  contract,  both  as  to  number 
of  muskets  and  as  to  price,  a  specific  order  should  be  giv^en  him  to 
make  eighteen  hundred  a  year  for  three  years,  to  commence  from  the 
1st  of  January,  A.  D.  1843,  at  the  price  of  |14  50  a  musket ;  but  an 
extension  of  the  number  of  muskets  to  be  furnished  by  him  was  then 
refused.  (Report  of  Col.  Talcott  to  Secretary  of  War  of  July  loth, 
A.  D.  1842.) 

An  account  in  favor  of  the  petitioner  against  the  United  Ststes  for 
an  allowance  of  |2  each,  in  addition  to  $12  75  each,  which  he  had  al- 
ready received  for  the  Jive  hundred  muskets  previously  delivered  by 
him,  was  forwarded  to  the  Treasury  Department  on  the  16th  day  of 
July,  A.  D.  1842,  with  this  explanation  :  ''  On  the  9th  of  March,  1839, 
an  assignment  was  made  to  Mr.  D.  Nippes  of  1,000  muskets,  at  $12  23 
^cr  musket,  which  he  has  delivered."  In  the  same  letter  inducements 
were  held  out  to  him  for  the  manufacture  of  the  new  pattern  musket, 
of  which  an  assignment  was  made  to  him  on  the  8th  of  October,  ISiO, 
for  the  manufacture  of  eight  hundred  musketspcr  anrfum  for  five  years, 
at  the  conditional  price  of  $12  75  each.  In  the  process  of  their  manu- 
facture it  was  found  that  $12  75  was  not  an  adequate  compensation, 
and  it  has  now  been  established  at  $14  75,  viz :  $14  50  for  the  musket, 
and  25  cents  for  the  appendages,  at  which  price  the  five  hundred 
already  delivered,  and  those  hereafter  to  be  delivered,  are  to  be  paid 
for  ;  and  it  is  accordingly  requested  that  the  sum  of  one  thousand  dol- 
lars, being  the  amount  of  the  annexed  account,  may  be  paid  to  Mr.  D. 
Nippes  out  of  the  appropriation  for  *^  arming  and  equipping  the 
militia.*' 

O.  TALCOTT, 
Lieutenant  Oclonel  of  Ordnan<x, 

Wm.  B.  Lewis,  Esq., 

Second  Auditor. 
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Ordnance  Oppicb,  July  16  1842. 

Bespectfally  eubmitted  to  the  Secretary  of  War  for  his  approval. 

G.  TALCOTT, 
Lieut.  GoUmdy  Ordnance  Department. 

Approved  July  16,  1842. 

J.  C.  SPENCER, 

Secretary  of  War. 

This  account  was  allowed  and  paid  to  the  petitioner. 

The  petitioner  having  agreed  to  furnish  eight  hundred  muskets  a 
year  from  the  Ist  of  January,  A.  D,  1841,  to  the  31st  of  December, 
A.  D.  1845,  but  having,  prior  to  the  20th  of  October,  A.  D.  1842, 
furnished  only/v6  hundred^  he  was  authorized  to  deliver  the  remain- 
ing ihree  thousand  five  hundred  Nr\i\i\n  the  years  1842, 1843,  1844,  and 
1845,  the  deliveries  in  any  one  of  those  years  not  to  exceed  one  thou- 
sand. (Letter  of  C!olonel  Talcott  to  the  petitioner  of  October  20, 
A.  D.  1842.) 

On  the  19th  of  December,  A.  D.  1844,  the  petitioner  solicited  a 
farther  contract,  but  the  department  had  not  then  determined  to  make 
any  other  contract^  for  mussets.  (Letter  of  petitioner  to  Colonel  Tal- 
cott of  December  19,  A.  D.  1844,  and  letter  of  Oolonel  Talcott  to 
petitioner  of  December  20,  A.  D.  1844.) 

On  the  27th  of  February,  A.  D.  1846,  the  petitioner  requested  that 
be  might  be  allowed  to  furnish  an  additional  number  of  muskets  ;  and 
on  the  3d  of  March,  A.  D.  1846,  he  was  authorized  to  furnish,  in  addi- 
tion to  the  four  thousand  ordered  of  him  in  October,  A.  D.  1840,  one 
thousand  six  hundred  muskets  at  $14  50  each.  (Letter  of  petitioner 
to  Secretary  of  War  of  February  27,  A.  D.  1846,  and  letter  of  Col- 
onel Talcott  to  the  petitioner  of  March  2,  A.  D.  1846.) 

On  the  11th  of  February,  A.  D.  1847,  the  petitioner,  in  a  letter  to 
tbe  Secretary  of  War,  said  :  "  Permit  me  to  call  your  attention  to  a 
claim  which  I  have  against  the  United  States,  arising  from  themanu- 
factnring  and  delivering  of  muskets  under  an  engagement  based  upon 
a  letter  of  Colonel  Bomford,  dated  March  9, 1839.  From  this  letter  I 
expected  to  be  placed  upon  an  equal  footing  with  the  other  manufac- 
turers of  muskets  ;  but  from  the  published  report  of  the  War  Depart- 
ment, I  have  ascertained  that  Mr.  Pomeroy  received  for  two  thousand 
one  hundred  muskets,  |16  each,  whilst  I  received  but  $14  50,  having 
agreed  to  the  receipt  of  this  price  under  the  belief  at  the  time,  from 
representations  then  made,  as  I  understood  them,  that  $14  50  was  the 
fnaximum  price  ;  and  as  it  has  always  been  admitted  that  the  muskets 
manufactured  by  me  are  equal  to  those  manufactured  by  Mr.  Pomeroy 
or  at  the  armories,  I  consider  my  claim  for  the  additional  compensation 
upon  two  thousand  one  hundred  muskets  of  $1  50  each  to  be  founded 
^pon  pinciples  of  justice  and  equity,  and  trust  that  it  will  be  so  con- 
sidered by  the  department.  I  would  further  beg  leave  to  call  the  at* 
tention  of  the  department  to  the  fact  that  Mr.  Pomeroy  had  awarded 
to  him  the  manufacture  of  seven  thousand  muskets,  whilst  to  me  there 
vas  awarded  but  four  thousand  ;  and  the  outlay  for  machinery  being 
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heavy,  and  as  great  upon  the  smaller  number  as  the  larger,  Mr. 
Pomeroy  thereby  derived  much  greater  advantage  than  I  have.  My 
expenditures  for  machinery  have  been  far  greater  than  the  profits  re- 
alized from  the  price  received,  and  the  machinery  for  any  other  pur- 
pose is  but  of  trifling  value,  thereby  making  the  loss  to  me  heavy." 
The  petitioner  denies  that  he  ever  agreed  to  receive  $14  50  as  the 
maximum  price  of  each  musket,  and  he  alleges  that  he  was  grossly 
and  fraudulently  deceived  by  Colonel  Talcott  into  an  acceptance  of 
that  price  and  his  subsequent  acquiescence  in  it,  and  that  he  was  not 
told  by  him  that  Pomeroy's  first  contract  had  been  substituted  by  an- 
other on  the  14th  of  March,  A.  D.  1842. 

The  petitioner  presents  his  claim  under  two  aspects. 
1.  Under  an  express  contract. 

Under  this  he  claims  that  he  is  entitled  to  be  paid  for  4,000 

muskets,  at  $18  50  each |74,O00 

From  which  he  deducts  the  amount  actually  received  by 
him 58,000 

Leaving  the  amount  claimed 16,000 


2.  Under  an  implied  contract. 

Under  this  he  claims  that  he  is  entitled  to  be  paid  for  4,000 

muskets,  at  $19  44  each $77,T60 

From  which  he  deducts  the  amount  actually  received  by 
him 58,000 

Leaving  theamount  claimed 19,760 

The  petitioner  alleges  that  the  contract  with  him  is  the  same  in 
terms  as  that  made  with  L.  Pomeroy  on  the  26th  day  of  Febraarf , 
A.  D.  1840,  but  this  is  not  shown  by  the  evidence.     Pomeroy's  name 
nowhere  occurs  in  the  correspondence  between  the  petitioner  and  the 
Ordnance  office.   The  petitioner,  in  his  letter  to  the  Secretary  of  War, 
dated  February  2Tth,  A.  D,  1846,  mentions  Pomeroy's  name,  but  not 
to  show  that  their  contracts  were  originally  the  same,  or  with  aoj 
reference  to  that  subject.     It  appears  from  the  testimony  of  W.  C. 
Reddall,  that  it  was  his  understanding  that  the  two  contracts  were  in 
substance  the  same  ;  and  that,  under  the  instructions  of  Colonel  Tal- 
cott, he  ]>repared  a  written  contract  to  be  executed  by  the  United 
States  and  the  petitioner,  with  terms  and  conditions  precisely  similar 
to  the  terms  and  conditions  of  the  contract  between  the  United  States 
and  L.  Pomeroy  ;  and  that  it  was  not  executed  because  the  parties 
contemplated  that  the  number  of  muskets  to  be  furnished  by  him 
should  be  increased.     The  effect  of  this  evidence  is,  at  most,  that  sach 
a  contract  was  contemplated  by  the  parties,  but  never  actually  made. 

The  contract  between  the  petitioner  and  the  United  States  is  to  he 
gathered  from  the  correspondence  between  him  and  the  Ordnance  office. 
Such,  we  think,  was  the  understanding  of  the  parties.  The  petitioner, 
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on  insisting  that  a  specific  contract  should  he  made  with  him,  was  as- 
sured that  he  might  safely  rely  on  the  letters  of  the  Ordnance  office. 
The  contract,  as  presented  by  this  correspondence,  so  far  as  it  is  neces- 
sary now  to  state  it,  was,  that  the  petitioner  should  furnish  eight  hun- 
dred muskets  a  year  for  five  years  at  a  price  to  be  regulated  by  the  re- 
sults at  the  national  armories. 

Such  being  the  contract,  there  might  be  some  difficulty  in  determin- 
ing its  construction,  if  the  parties  themselves  had  not  settled  it.  What 
was  meant  by  the  language,  ^^reguLated  by  the  results  of  the  national 
armories?"     How  and  by  whom  regulated  ?     What  was  meant  by  ^Hhe 
remits  of  the  national  armories?"     The  truth  is,  that  on  the  9th  of 
March,  A.  D.  1839,  it  was  not  known  by  either  party  what  would  be 
a  fair  price,  and  that  was  left  for  future  arrangement ;  but  how  or  to 
what  extent  reference  was  to  be  had  in  making  that  arrangement  to 
"the  results  of  the  national  armories,"  we  need  not  now  determine. 
The  price  was. fixed  by  the  mutual  consent  of  the  parties,  and  in  a 
manner  obligatory  on  both,  by  the  transactions  of  the  16th  day  of  July, 
A.  D.  1842.  The  petitioner  must  be  presumed  to  have  been  cognizant 
of  these  transactions,  and  to  have  assented  to  them.     He  received  the 
money  then  allowed,  and  is  presumed  to  have  known  and  assented  to 
the  grounds  on  which  the  allowance  was  made.     They  were  matters  in 
which  he  was  directly  interested,  taking  place  and  entered  of  record  in 
a  public  department,  and  it  was  no  less  his  duty  than  his  privilege  to 
have  taken  notice  of  them.     They  could  not  have  taken  place  without 
his  consent,  unless  the  public  officers  had  been  guilty  of  a  breach  of 
duty.     The  basis  on  which  the  allowance  was  made  to  him  had  refer- 
ence not  only  to  the  past,  but  the  future  ;  it  recited  that  $14  75  each 
had  been  established  as  the  price  as  well  for  the  muskets  which  had 
been  as  for  those  which  were  to  be  delivered  by  the  petitioner.     The 
petitioner  must  be  presumed  not  only  to  have  known,  but  to  have  as- 
sented to  this.     The  price  could  not  have  been  established  without  the 
mutual  consent  of  the  parties. 

Such,  we  think,  is  the  proper  view  of  this  case,  independently  of 
any  admissions  on  the  part  of  the  petitioner.  But  the  petitioner,  in 
his  letter  to  the  Secretary  of  War  of  February  11,  A.  D.  1847,  ex- 
pressly states  that  he  agreed  to  the  price  of  $14  50  for  each  musket. 
It  is  true  that  in  that  letter  he  alleges  that  he  was  misled  by  the  rep- 
resentation that  $14  50  was  the  maximum  price.  If  the  proof  of  his 
assent  depended  on  this  letter,  it  might  be  urged  that  his  whole  admis- 
Bion  must  be  taken  together  ;  but  his  assent,  as  we  have  seen,  other- 
wise appears.  As  to  the  allegation  of  fraud  or  misrepresentation  to 
^ifi  prejudice,  the  burden  of  proof  is  on  the  petitioner,  and  there  is  not 
a  particle  of  evidence  in  this  case  to  sustain  it. 

The  contract  between  the  United  States  and  the  petitioner,  and  that 
l>etween  the  United  States  and  L.  Pomeroy,  were  two  distinct  and  in- 
dependent transactions,  having  no  connexion  whatever  with  each 
other.  Moreover,  the  arrangement  between  L.  Pomeroy  and  the 
United  States  of  the  17th  of  March,  A.  D.  1842,  was  plainly  upon  its 
face  a  compromise,  and,  for  that  reason,  could  not  be  relied  on  as  a 
guide  for  an  adjustment  of  price  between  the  United  States  and  the 
petitioner.  It  is  plain^  therefore,  that  upon  no  principle  was  there 
Bep.  C.  0.  264 9 
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any  obligation  on  the  part  of  the  TJoited  States  at  any  time  to  com- 
municate to  the  petitioner  what  had  taken  place  between  them  and  L. 
Pomeroy 

Onr  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 

LoRiNG,  J.   I  concur  in  the  result  of  the  opinion  read  in  this  case. 


36th  Conurespi,  )    HOUSE  OF  REPRESENTATIVES.  (  Rbp.  0. 0, 
Ut  Session.      \  (   No.  255. 


JOHN  P.  NORTON. 


l^At  2,  1850. — ^Itepoited  from  the  Ck>art  of  Claims,  committed  to  a  Oommittee  of  the 

Whole  Houae,  and  ordered  to  be  printed. 


•  •  _ 

The  OouBT  or  Olaihb  sabmitted  the  following 

REPORT. 

To'the  honorable  the  Senate  and  House  of  Bepresentalives  of  the  United 

States  in  Congress  assembled : 

The  Conrt  of  Claims  respectfully  preseDts  tlie  following  docaments 
u  the  report  in  the  case  of 

JOHN  P.  NORTON  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  offered  by  claimant,  transmitted  to  the 
Eoose  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Qaims, 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
fj  n  seal  of  said  court,  at  Washington,  this  first  day  of  May,  A.  D. 
^    ^-J    1860. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  cf  Claims. 


IN  THE  COURT  OF  CLAIMS. 

John  P.  Norton  vs.  Thb  United  Statbs. 

Petition^ 

!R)  the  Court  of  Claims : 

Your  petitioner,  John  P.  Norton,  of  Edgartown,  in  the  State  of 
^sachusetts,  respectfully  represents  that  he  was  collector  of  customs 
fer  the  district  of  Edgartown  for  twelve  years,  from  the  year  1829  to 
1^1)  and  during  the  years  1839  and  1840  did,  by  the  directions  of 
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the  Secretary  of  the  Treasury,  by  circulars  dated  the  6th  and  22d  of 
June,  1839,  collect  and  secure  alien  tonnage  duty,  light  money,  and 
duties  on  oil  and  whalebone  imported  in  registered  vessels  employed 
in  the  whale  fishery,  to  the  amount  of  one  hundred  and  seventy-nine 
thousand  seven  hundred  and  four  dollars  ;  on  which  amount,  by  the 
act  of  1^99 f  the  said  petitioner  was  entitled  to  three  per  cent,  as  com- 
missions for  his  services,  and  accordingly  charged  the  same,  amount- 
ing to  five  thousand  three  hundred  and  ninety-one  dollars  and  sixteen 
cents  in  his  account  rendered  for  the  third  quarter  of  1839,  and  the 
first  and  second  quarters  of  1840  ;  but  his  commissions  were  disallowed 
by  the  department  in  the  year  1840.  That  your  petitioner  submitted 
a  petition  to  Ciongress  at  the  ensuing  session  of  Congress,  and  also  to 
the  27th,  28th^  and  31st  Congresses,  praying  that  the  proper  allow- 
ance might  be  made  to  him,  and  his  petition  was  referred  to  the  Com- 
mittee on  Commerce,  but  no  further  action  was  taken  on  the  claim. 

Your  petitioner  prays  that  the  court  will  report  a  bill  for  his  relief. 

And  will  ever  pray. 

JOHN  P.  NORTON. 

State  of  Massachusetts,  County  of  Dukes : 

This  day  personally  appeared  the  above-named  John  P.  Norton,  and 
made  oath  tnat  he  verily  believes  the  above  statements  by  him  sub- 
scribed to  be  true. 
Before  me. 

DAVID  DAVIS, 

Justice  of  the  Peace, 
Apbil  22, 1859. 


Papers  furnished  by  Treasury  Department, 

Treasury  Depaktmbnt,  October  13,  1859. 

Pursuant  to  the  act  of  Congress  of  22d  February,  1849, 1  hereby 

certify  that  the  annexed  are  true  copies  from  the  records  and  files  of 

this  department. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the 

r     1    seal  of  the  Treasury  Department  to  be  affixed  on  the  day  and 

^  '    'J    year  first  above  written. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 


Commissioner  of  Customs  to  the  Secretary  of  the  Treasury. 

Treasury  Departiient, 
Office  of  Commissioner  of  Customs ,  October  11, 1859. 

Sir  :  In  compliance  with  the  reference  to  me  of  the  papers  trana- 
mitted  to  you  by  the  Court  of  Claims,  on  the  case  of  John  P.  Norton, 
formerly  collector  of  customs  at  Edgartown^  MassachusettSi  claiming 
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to  be  allowed  the  sum  of  |5,391  11  for  a  commission  of  3  per  cent, 
on  $179,704,  for  alien  tonnage  duty,  light  money,  and  duties  on  oil 
and  whalebone  introduced  into  that  district  in  registered  vessels  em- 
ployed in  the  whale  fisheries  in  the  years  1839  and  1840,  I  have  the 
honor  to  report : 

That  it  appears,  from  an  examination  of  the  accounts  of  Mr.  Nor- 
ton, as  adjusted  at  the  treasury,  that  he  took  bonds  for  the  above 
amount,  under  the  circular  instructions  of  the  First  Comptroller,  dated 
the  6th  and  22d  of  June,  1839,  as  stated  in  his  petition. 

These  instructions  were  issued  in  view  of  the  decision  given  by 
Judge  Story,  in  the  case  of  the  United  States  vs.  William  Rogers  and 
others,  at  the  June  term  of  the  district  court  at  Newport,  in  1838.  It 
further  appears,  from  his  accounts,  that  the  entire  amount  of  the  bonds 
thus  takea  were  cancelled  by  the  authority  of  the  Secretary  of  the 
Treasury,  under  the  provisions  of  the  act  of  Congress  approved  April 
4, 1849.— (Stat,  at  Large,  chap.  6,  p.  370.) 

Bonds,  under  the  instructions  referred  to,  were  taken  at  several  of 
the  eastern  ports^  and  the  question  of  the  allowance  of  commission  on 
the  amount  of  duties  represented  by  said  bond  was  presented  to  the 
Comptroller  by  the  First  Auditor,  in  his  letter  dated  the  20th  of  De- 
cember, 1839.  This  letter,  with  one  from  the  Comptroller,  dated 
January  7,  1840,  was  submitted  to  the  Secretary  of  the  Treasury  for 
his  decision  ;  and  the  Secretary,  by  his  letter  dated  the  20th  of  Jan- 
iiftry,  1840,  decided  that,  as  these  duties  were  exacted  as  a  penalty, 
the  collectors  were  not  entitled  to  commissions. 

Copies  of  the  several  letters  herein  referred  to,  with  the  decision  of 
Judge  Story,  and  a  copy  of  the  Comptroller's  circular  of  the  7th  of 
April,  1840,  with  the  act  of  April  4,  1840,  annexed,  addressed  to  col- 
lectors, &c.,  for  their  information  and  government,  will,  it  is  believed, 
famish  an  intelligible  view  of  the  whole  subject,  and  are  herewith 
respectfully  submitted,  marked  from  No.  1  to  No.  7. 
,  It  is  deemed  proper,  in  this  connexion,  to  state  that  the  compensa- 
tion of  Mr.  Norton  was  limited  to  $3,000  a  year  by  the  10th  section 
of  the  act  of  the  7th  of  May,  1822,  chapter  91,  volume  3,  page  689, 
^nd  that  had  commissions  been  allowable  in  these  cases,  he  would  not 
have  been  entitled  legally  to  the  amount  claimed,  but  only  to  such 
portion  thereof  as,  with  the  amount  received  in  each  of  the  years 
naentioued,  1839  and  1840,  would  have  been  required  to  make  up  his 
annual  maximum. 

The  papers  are  herewith  returned. 
Very  respectfully, 

SAMUEL  INGHAM, 

Commiaaioner  of  Oustoma. 

Hon.  HowBLL  Cobb, 

Secretary  of  the  Treasury. 
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Circular  to  coUectorSy  naval  officers,  and  surveycri^ 

Treasury  DsPARTBiEirr, 
First  Comptroller's  Office,  June  6,  1839. 

From  the  results  of  recent  trials  in  the  conrts  of  the  United  States, 
it  appears  that  American  vessels  sailing  under  registers,  and  without 
heing  enrolled  and  licensed,  have,  in  violation  of  law,  been  for  manj 
years  engaged  in  the  whale  fisheries. 

On  full  examination  of  the  records  of  this  department,  it  is  evident 
that  this  course  has  been  adopted  without  its  sanction,  and  it  beeomes 
matter  of  regret  that  a  practice  so  erroneous  should  have  been  intro- 
duced and  suffered  so  pjenerally  to  be  pursued,  being  contrary  to  the 
instructions  of  this  office  contained  in  the  circular  of  December  28, 
1793,  and  its  decisions  in  special  cases  submitted  to  it ;  and  also  in 
disregard  of  existing  laws  as  construed  by  the  United  States  conrts, 
subjecting  euch  vessels,  on  their  arrival,  to  foreign  tonnage  and  duties, 
and  in  some  cases  to  forfeiture  of  vessel  and  cargo,  and  while  at  sea 
alienating  the  American  character  of  the  vessel,  and  thus  losing  the 
wholesome  protection  of  the  laws  against  the  revolt  of  their  crews. 

Owners  and  masters  of  such  vessels  now  in  port,\>F  :vrhich  may 
hereafter  arrive,  under  these  circumstances,  will  perceive  the  necessity 
of  surrendering,  or  causing  to  be  surrendered,  the  registers  of  their 
vessels,  and  having  them  enrolled  and  licensed,  according  to  law,  be- 
fore  proceeding  to  sea,  and  of  pursuing  such  other  measures  for  their 
own  security  as  the  important  interests  involved  would  seem  to  indicate. 

By  the  sixth  section  of  the  act  of  the  18th  of  February,  1793,  if  at 
the  expiration  of  the  year  for  which  the  license  is  given  the  vessel  be 
at  sea,  and  the  master  shall^  within  forty-eight  hours  after  his  arrival, 
deliver  to  the  collector  of  the  district  in  which  he  shall  first  have 
arrived  the  license  which  shall  have  expired,  and  make  oath  that  it 
expired  whilst  at  sea,  taking  the  certificate  of  the  ctiUector  therefor, 
as  provided  in  the  ninth  section  of  the  same  act,  with  which  to  proceed 
to  his  proper  district,  the  forfeiture  of  the  vessel  and  cargo,  or  pay- 
ment of  foreign  tonnage  and  duties,  as  the  case  may  be,  is  avoided. 

The  limited  duration  of  the  license,  as  is  contended  for  by  some, 
would  not,  therefore,  appear  to  have  been  a  sufficient  reason  for  this 
clear  deviation  from  existing  laws. 

Consequently,  with  a  view  to  secure  to  such  enrolled  and  licensed 
vessels  all  the  benefits,  privileges,  and  protection  of  those  laws,  col- 
lectors of  the  customs  are  authorized  and  directed,  on  application,  be- 
sides the  papers  before  mentioned,  to  grant  to  such  vessels  general 
clearance,  passport,  bill  of  health,  sea  letter,  and  permit  to  touch  and 
trade  at  any  foreign  port  or  place  during  the  voyage,  together  with  a 
certified  copy  of  the  crew-list.  On  the  clearance  of  such  vessels  they 
will,  in  pursuance  of  the  twenty-first  section  of  the  act  cited,  require 
from  the  master  that  his  manifest  of  outward  cargo  be  verified  on  oath, 
and  on  their  arrival  in  port  the  manifest  and  entry  of  inward  cargo 
must,  in  like  manner,  be  verified. 

With  respect  to  the  cases  of  vessels  sailing  under  registers  which 


JOHN  P.  NOBTOK.  5 

have  i^oently  returned  from  whaling  voyages,  as  well  as  those  of 
vessels  which  hereafter  may  arrive,  until  further  legislation,  the  exist- 
ing laws  mast  be  enforced,  as  it  regards  the  duty  on  the  tonnage  of 
the  vessel  and  on  the  cargo,  if  it  be  of  dutiable  character,  as  well  as 
other  legal  liabilities,  the  remedy  for  relief  for  any  penalty,  forfeiture, 
or  disability  incurred  by  such  vessel  being  in  remission  by  the  Secre- 
tary of  the  Treasury,  where  his  legal  power  may  be  exercised  and  the 
case  shall  justify  his  interference,  or  with  Congress  in  regard  to  the 
duties. 

The  papers  herein  directed  to  be  issued  being  such  as  are  made 
necessar J  for  vessels  employed  in  the  foreign  trade,  with  the  excep- 
tion of  the  permit  to  touch  and  trade,  as  prescribed  in  the  circular  of 
the  28th  December,  1793,  it  is  presumed  that  collectors  of  the  customs 
will  encounter  no  difficulty  in  the  premises. 

Proper  notice  should,  however,  be  given  to  the  owners  and  masters 
of  whaling  vessels  of  the  nature  and  object  of  these  instructions,  that 
they  may  incur  no  injury  in  neglecting  to  conform  to  them. 

It  has  been  made  a  question  whether  vessels  sailing  under  enrol- 
ments and  licenses,  with  the  papers  before  enumerated,  might  not  take 
on  board  goods  to  be  landed  at  foreign  ports,  with  the  right  of  draw- 
back. 

In  view  of  such  privilege,  none  but  registered  vessels,  under  exist- 
ing laws,  being  permitted  to  engage  in  the  foreign  trade,  it  is  the 
opinion  of  this  department  that  it  cannot  be  extended  to  vessels  en- 
rolled and  licensed. 

Another  matter  as  respects  vessels  enrolled  and  licensed  for  the 
coasting  trade  is  of  sufficient  importance  to  claim  your  attention. 

Frequently  applications  are  made  by  purchasers  of  coasting  vessels. 
Bold  or  transferred  by  process  of  law,  to  have  them  enrolled  and 
licensed,  in  consequence  of  former  owners  withholding  the  old  papers. 

The  proviso  in  the  act  of  the  2d  of  March,  1797,  obviates  any  dis- 
tinction that  may  have  been  taken  in  practice  between  the  papers  of 
those  and  other  vessels,  and  it  is  conceived  that  if  the  old  papers  of 
fluch  vessels  be  not  surrendered  on  the  change  of  property,  the  former 
owner  or  owners  incur  the  penalty  prescribed  in  the  fourteenth  section 
of  the  act  of  December  31,  1792,  to  be  recovered  with  costs  of  suit. 

It  is  proper  to  add  that  these  instructions  have  the  approbation  of 
the  Secretary  of  the  Treasury 

I  am,  very  respectfully,  sir,  your  obedient  servant, 

J.  N.  BARKER,  Comptroller. 


No.  2. 

Circular  supplementary  to  coUectors^  naval  officers ^  and  surveyors, 

Tbeasurt  Department, 
First  OomplroOers  Office,  June  22,  1839. 

BiR :  Inquiries  having  been  made  of  this  department  on  the  part  of 
8ome  of  the  collectors  of  those  districts  to  which  registered  whaling 
yessels  belong  in  relation  to  the  particular  duties  and  penalties  to  be 
^i&posed  on  such  of  said  vessels  and  th^ir  cargoes  as  may  return  to 
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Sort  witbont  having  the  requisite  papers  in  force,  it  is  fbnnd  expe- 
lent  that  you  should  he  informed  : 

1.  That  if  a  whaling  vessel  come  into  port,  not  having  been  en- 
rolled and  licensed,  as,  by  the  recent  decision  of  Mr.  Justice  Story, 
she  cannot  be  considered  a  vessel  entitled  to  the  privileges  of  an 
American  vessel  employed  in  the  fisheries,  you  have  no  alternative 
but  to  exact  alien  duty  on  the  cargo,  if  it  be  subject  to  duty,  accordiog 
to  the  rates  in  force,  and  cfti  the  tonnage  of  the  vessel,  that  is  to  sav, 
one  dollar  per  ton,  being  fifty  cents  per  ton  for  tonnage  duty,  and 
fifty  cents  per  ton  for  light  money,  the  act  of  March  27,  1804, 
making  the  collection  of  light  money  consequent  on  the  imposition  of 
alien  tonnage  duty. 

2.  That  a  whaling  vessel  under  like  circumstances  is  not  considered 
subject  to  the  hospital  tax,  inasmuch  as  the  act  of  July  16,  1798, 
imposes  the  tax  only  on  the  crews  of  vessels  of  the  United  States;  and 
the  recent  decision  of  Mr,  Justice  Story  determining  a  registered 
whaler  not  to  be  such  a  vessel  in  contemplation  of  law^  she  is  con- 
sequently exempt  from  the  tax. 

3.  That  the  sixth  section  of  the  act  of  February  18,  1793,  in  re- 
lation to  the  enrolling  and  licensing  of  vessels  to  be  employed  in  fbe 
coasting  trade  or  fisheries,  having  especial  reference  to  vessels  fonnd 
trading  between  district  and  district,  or  between  different  places  in 
the  same  district,  it  is  the  opinion  of  this  department^  taking  into 
view  the  proviso  in  the  fourth  section  of  the  act  of  March  1,  1817, 
that  a  registered  whaling  vessel  does  not  come  within  the  operation 
of  the  first-mentioned  section  as  respects  the  forfeiture  by  sailing  from 
one  port  of  the  United  States  to  another  port  thereof  with  the  fruits 
of  her  enterprise,  say  oil  and  lime,  or  with  such  cargo  as  may  have 
been  taken  in  by  her  at  a  foreign  port  for  the  purpose  of  delivering 
the  several  portions  of  said  cargo  according  to  its  destination,  but  she 
will  be  liable  to  tonnage  duties  and  light  money  at  every  port  of 
arrival. 

4.  That  although,  under  these  circumstances,  a  registered  whaling 
vessel  may  readily  avoid  incurring  a  forfeiture,  the  exaction  of  alien 
duties  of  tonnage  and  import  being  an  inevitable  consequence  of  the 
recent  decision  of  Mr.  Justice  Story,  it  is  conceived  that  no  oflSccr  of 
the  government  has  a  right  to  undertake  the  remission  of  said  duties ; 
and  therefore  in  such  cases,  if  relief  be  sought,  a  protest  should  be 
filed,  and  application  being  made  to  Congress  to  obtain  it,  the  col- 
lection of  the  duty  bonds  will  probably  be  postponed  till  Congretf 
decides. 

5.  That  whaling  vessels  duly  enrolled  and  licensed,  and  having 
permission  to  touch  and  trade  at  a  foreign  port,  are  not,  on  their 
arrival,  subject  to  the  hospital  tax,  within  the  meaning  of  the  act  of 
1798,  if  it  shall  appear  that  they  have  not  used  such  permission 
further  than  to  procure  the  necessary  supplies ;  but  if  they,  on 
coming  into  port,  have  foreign  goods  on  board,  as  it  will  then  be 
manifest  that  they  have  been  engaged  in  trading  abroad,  within  the 
fair  meaning  of  the  term,  it  is  conceived  that  the  tax  should  be  col- 
lected of  the  crews  according  to  the  provisions  of  the  act  before  citedj 

6.  That  in  view  of  the  andent  usage  at  some  of  the  ports,  ^tid 
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until  Congress  shall  hare  an  opportunity  to  legislate  on  the  subject, 
the  circular  of  the  6th  instant,  to  which  this  is  additional,  is  not  to 
be  considered  as  having  reference  to  the  case  of  any  registered 
whaling  vessel  whose  cargo  had  passed  the  custom-house  before  you 
received  it,  unless  such  case  was  specially  presented  to  the  department 
ajid  decided  upon. 

It  would  be  most  gratifying  to  the  department  if  it  could  feel  itself 
authorized  under  existing  laws  to  extend  iu  other  respects  further 
immediate  relief  to  those  engaged  in  the  whale  fisheries ;  but  what- 
ever may  have  been  its  opinions,  from  time  to  time  expressed  on 
special  cases,  not  involving  the  questions  now  at  issue,  or  the  in- 
ferences drawn  from  those  opinions,  or  however  it  may  be  presumed 
to  have  acquiesced  during  former  years  in  an  erroneous  practice,  in- 
troduced and  extended  so  silently  and  gradually  as  at  no  time  to 
excite  its  special  notice,  it  cannot  now,  when  its  attention  is  called  to 
the  subject  by  a  judicial  decision,  hesitate  to  sustain  the  officers  of 
the  customs  in  carrying  out  the  clear  and  explicit  construction  of  the 
law  as  given  by  Mr.  Justice  Story  until  Congress  think  proper  to 
amend  it. 

A  copy  of  the  opinion,  as  Airnished  to  this  office,  is  hereto  appended 
for  your  information, 

1  have  only  to  add  that  the  Secretary  of  the  Treasury  concurs  in 
these  views. 

I  am,  very  respectfully,  your  obedient  servant, 

J.  N.  BARKER, 

Comptroller. 


No.  3. 

United  Stathb  vs.  Wm.  BoaiiRS  and  othbbs. 

June  termy  1838 — at  JSlewport. 

Indictment  against  the  defendants  for  an  endeavor  to  commit  a 
revolt  on  the  10th  day  of  May,  1838,  on  board  the  brig  Troy,  belonging 
to  Bristol,  Rhode  Island,  alleged  to  be  a  registered  ship,  owned  by 
certain  citizens  of  the  United  States,  named  in  the  indictment,  and 
the  defendants  being  seamen  in  and  on  board  thereof,  against  the  act 
of  the  3d  of  March,  1835,  chapter  40.     Plea,  not  guilty. 

At  the  trial  it  was  admitted  by  Green,  the  district  attorney,  that 
the  brig  was,  at  the  time  when  the  supposed  offence  was  committed^ 
(May,  1838,)  engaged  in  a  whaling  voyage,  and  her  crew  were,  by 
the  shipping  articles,  in  the  same  year  shipped  for  a  whaling  voyage. 
The  ship's  register  was  dated  in  1833,  and  the  voyage  was  under- 
taken without  any  surrender  of  the  register  or  taking  out  an  enrolment 
and  license  pursuant  to  the  act  of  the  18th  of  February,  1793,  chapter 
62,  for  enrolling  and  licensing  vessels  employed  in  the  coasting  trade 
and  fisheries. 

Upon  this  statement,  which  was  agreed  to  be  the  truth  of  the  case> 
the  court  suggested  a  doubt  whether  the  offence,  if  any,  was,  under 
^he  circumstances^  within  the  purview  of  the  statute ;  and  the  case 
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was  spoken  of  by  Green,  district  attorney,  Bandolph  and  Pearoe  being 
counsel  for  the  defendants. 

Story,  J. — I  am  unable  to  persuade  myself  that  the  present  indict- 
ment is  maintainable  under  the  circumstances.  The  act  of  1835,  chap- 
ter 40,  provides  that,  ^'  if  any  one  or  more  of  the  crew  of  an  American 
ship  or  vessel  on  the  high  seas,  &c.,  shall  endeavor  to  make  a  revolt,'' 
he  and  they  shall,  on  conviction,  be  punished  as  provided  for  in  the 
act. 

To  bring  the  case  within  the  statute  the  voyage  for  which  the  seamen 
are  shipped  must  be  a  lawful  one,  and  they  must  at  the  time  be  of  the 
'^crew  of  an  American  ship  or  vessel ;  and  of  course  there  must  exist 
a  lawful  relation  between  them  and  the  master. 

The  statute  of  1793,  chapter  62,  section  1,  enacts  that  such  ships  or 
vessels  as  are  enrolled  and  licensed  according  to  the  provisions  of  that 
act,  '^and  none  others,  shall  be  deemed  ships  or  vessels  of  the  United 
States  entitled  te  the  privileges  of  ships  engaged  in  the  coasting  trade 
or  fisheries;"  and  the  whale  fisheries  are  expressly  within  the  pur- 
view of  the  act,  as  is  abundantly  seen  in  the  form  of  the  license  pre- 
scribed by  the  fourth  section. 

Now,  it  seems  plain  te  me  that  no  registered  ship  is  entitled  to 
carry  on  the  usual  fisheries  as  an  American  ship,  or  as  being  entitled 
to  the  privileges  of  an  American  ship  under  the  statute  of  1*793,  chap- 
ter 62.  The  third  section  declares  that  it  shall  be  lawful  for  the; 
collectors  of  the  several  districts  to  enrol  ^nd  license  any  ship  or  vessel 
which  may  be  registered,  upon  sach  registry  being  given  up,  or  to 
register  any  ship  or  vessel  that  may  be  enrolled,  upon  such  enrolment 
and  license  being  given  up ;  and  the  sixth  section  treats  every  ship 
and  vessel  not  so  enrolled  and  licensed  and  found  engaged  in  the 
trade  as  liable  to  pay  the  same  fees  alid  tonnage  in  every  port  of  the 
United  States  as  ships  or  vessels  not  belonging  to  a  citizen  or  citizens 
of  the  United  States  ^  and  under  oertain  ciroutnstanods  the  ship  or 
vessel  and  its  lading  become  liable  to  forfeiture. 

My  opinion,  therefore,  is  that  this  ship  cannot  be  deemed  an  Amer- 
ican ship  within  the  sense  of.  the  third  section  of  the  stetute  of  1836, 
chapter  40,  on  which  this  indictment  is  founded,  and  the  crew  are  not 
the  crew  of  such  an  American  ship  or  vessel  as  is  contemplated  by  the 
act.    On  this  ground  the  indictment  would  fail  upon  the  facte. 

Indeed^  my  impression  is  that  upon  the  manifest  intent  of  the  act  of 
1T93,  chapter  46,  no  registered  ship  or  vessel  can,  while  she  remaiiu 
registered,  engage  in  the  whale  fisheries ;  but  she  must  surrender  her 
register  and  be  enrolled  and  licensed  for  the  fisheries  ;  and  that  if  she 
should  be  found  engaged  in  such  fisheries  'without  such  enrolment  or 
license,  at  least,  if  she  has  on  board  any  article  of  foreign  growth  or 
manufacture,  or  distilled  spirits,  other  than  her  stores,  she  would  he 
forfeited.  The  main  purpose  of  the  act  would  be  utterly  frustrated 
upon  any  other  construction,  and  the  main  securities  and  privileges  of 
the  trade  be  defeated. 

The  district  judge  concurred  in  opinion  that  the  facts  did  not  sup- 
port the  indictment,  and  thereupon  the  district  attorney  entered  a 
nolle  prosequi. 
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No.  4. 

First  Auditor  to  the  Comptroller. 

Tbbasuby  Dbpartment, 
First  Auditor' 8  Office^  December  20,  1839. 

Sib  :  In  the  settlement  of  the  account  of  Robert  8.  Smith,  collector 
of  customs  at  New  Bedford,  I  have  disallowed  the  commissions  claimed 
by  the  collector  on  the  duties  charged  on  whaling  ships  and  their  car- 
goes, and  i^fterwards  remitted  by  the  Secretary  of  the  Treasury. 

These  vessels  and  cargoes,  I  understand,  were,  in  fact,  American, 
but,  in  consequence  of  some  irregularity  in  their  papers^  became  liable 
to  the  payment  of  foreign  duties.  On  the  question  of  their  collection 
being  presented  to  the  department^  it  was  determined,  as  I  believe, 
that  they  should  be  secured  pro  forma^  with  a  perfect  understanding 
that  as  soon  as  the  facts  should  be  presented  to  the  Secretary,  in  the 
manner  required,  they  would  be  remitted.  So  that,  in  point  of  fact, 
the  duties  never  were  collected  or  received  by  the  collector,  nor  never 
were  intended  to'be  collected. 

IJtider  these  circumstances  I  have  deemed  it  my  duty  to  disallow 
the  collector's  claim  to  commissions,  and  to  call  your  attention  to 
the  subject.  I  will  thank^  you  to  inform  me  at  your  earliest  conve* 
nience  of  the  decisions  you  may  come  to  on  the  point  submitted,  as 
there  are  other  actcounts  to  be  acted  on  in  this  office  in  which  similar 
charges  will  no  doubt  be,  made.  The  commissions  in  controversy  in 
Mr.  Smith's  account  amount  to  $5,211  45. 

I  am,  very  respectfiilly,  your  obedient  servant, 

J.  MILLER. 

.  Jahbs  N.  Babkkb,  Esq., 

Comptroller  of  the  Treasury. 


No.  5. 
First  Comptroller  to  the  Secretary. 

Tbeasuby  Depabtmsnt, 
First  ComptrcUer' s  Office,  January  f,  1840. 

Sib  :  Under  date  of  the  20th  ultimo  the  First  Auditor  of  the  Treas- 
ury submitted  the  question,  as  you  will  perceive  by  his  letter  herewith, 
whether  the  collectors  of  those  ports  at  which  whaling  vessels  have 
&n*ived  are  entitled  to  commissions  on  the  bonds  taken,  and  other  ex- 
actions made  in  conformity  with  the  instructions  it  became  necessary 
to  issue,  and  which  are  sufficiently  understood  to  render  explanation 
unnecessary. 

On  an  examination  of  the  law,  and  considering  the  usage  at  the 
treasury  which  had  restricted  the  allowance  of  commission  to  the 
Moneys  actually  collected  and  acccmUed  for^  I  have  entertained  doubts 
of  the  authority  vested  in  me  for  an  extension  of  the  principle  ;  but 
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the  striking  analogy  of  the  question  present^  with  that — tlie  subject 
of  a  communication  from  this  office  on  the  17th  of  June,  1836,  in  re- 
gard to  railroad  iron — has  persuaded  me  to  submit  the  whole  subject 
for  your  consideration. 
I  beg  leave,  also,  to  enclose  a  memorandum  in  illustration  of  the 

Erinciple  which  has  governed  the  allowance  of  commissions  to  collectors 
7  the  accounting  officers^  which,  in  connexion  with  the  letter  of  the 
Auditor,  it  seems  to  me^  will  clearly  present  the  subject-matter  in  its 
true  light. 
I  have  the  honor  to  be,  with  great  respect,  your  obedient  servant, 

J.  N.  BABKEB,  OomptroUer. 
Hon.  Levi  Woodbury, 

Secretary  of  the  Treaaury. 


Ko.  6. 
Secretary's  Deciaum. 


Trbahurt  Dbpartmrnt, 

January  20, 1840. 

Sm :  In  answer  to  the  question  submitted  in  your  communication  of 
the  7th  inst.,  and  accompanying  one  from  the  First  Auditor,  to  wit, 
whether  certain  collectors  of  the  customs  are  entitled  to  commissions 
on  the  duties  charged  on  whaling  ships  and  their  cargoes,  I  would 
observe  that,  in  my  opinion,  these  officers  are  not  entitled  to  com- 
missions in  such  cases,  as  they  do  not  come  within  the  principle 
decided  in  the  case  of  railroad  iron,  to  which  you  refer. 

It  is  true  that  in  both  these  cases  the  duty  was  refunded,  bat  in 
one  the  duty  was  exacted  in  the  nature  of  a  penalty,  but  not  so  in 
regard  to  the  other. 

Very  respectfully, 

LEVI  WOODBURY, 

Secretary  of  the  Treasury. 
J.  N.  Barker,  Esq.,  Comptroller. 


No.  7. 

Circular  to  collectors,  naval  officers,  and  surveyors. 

Trbasurt  Dbparucbnt, 
First  Comptroller's  Office,  April  7, 1840. 

I  transmit  herewith,  for  your  information  and  government,  a  copy 
of  an  act  approved  the  4th  instant,  entitled  ^^An  act  to  cancel  the 
bonds  given  to  secure  duties  upon  vessels  and  their  cargoes  employed 
in  the  whale  fishery,  and  to  make  registers  lawful  papers  for  such 
vessels." 

Very  respectfully,  your  obedient  servant, 

J.  N.  BARKER,  Comptroller. 


i; 
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AN  ACT  to  cancel  the  bonds  given  to  secure  duties  upon  vessels  and  their  cargoes  em- 
ployed in  the  whale  fishery,  and  to  make  registers  lawful  papers  for  such  vessels. 

Be  it  enacted  by  the  SencUe  and  House  of  Repreaentativea  of  the 
United  States  of  America  in  Congress  assembled:  That  all  vessels 
which  have  cleared,  or  hereafler  may  clear,  with  registers  for  the 
urpose  of  engaging  in  the  whale  fishery,  shall  be  deemed  to  have 
awful  and  sufficient  papers  for  such  voyages,  securing  the  privileges 
and  rights  of  registered  vessels  and  the  privileges  and  exemptions  of 
vessels  enrolled  and  licensed  for  the  fisheries ;  and  all  vessels  which 
have  been  enrolled  and  licensed  for  like  voyages  shall  have  the  same 
privileges  and  measure  of  protection  as  if  they  had  sailed  with  re- 
gisters, if  such  voyages  are  completed,  or  until  they  are  completed. 

Sbc.  2.  And  he  it  further  enacted^  That  all  the  provisions  of  the 
first  section  of  the  act  entitled  ''An  act  supplementary  to  the  act 
concerning  consuls  and  vice-consuls,  and  for  the  further  protection  of 
American  seamen,"  passed  on  the  28th  day  of  February,  Anno  Domini, 
eighteen  hundred  and  three,  shall  hereafter  apply  and  be  in  full  force 
as  to  vessels  engaged  in  the  whale  fishery,  in  the  same  manner,  and 
to  the  same  extent,  as  the  same  is  now  in  force  and  applies  to  vessels 
bound  on  a  foreign  voyage. 

Sec.  3.  And  he  it  furmer  enacted^  That  all  forfeitures,  fees,  duties, 
and  charges  of  every  description  required  of  the  crews  of  such  vessels^ 
or  assessed  upon  the  vessels  or  cargoes,  being  the  produce  of  such 
fishery,  because  of  a  supposed  insufficiency  of  a  register  to  exempt 
them  from  such  claims,  are  hereby  remitted ;  and  all  bonds  given  for 
such  cause  are  hereby  cancelled,  and  the  Secretary  of  the  Treasury  is 
hereby  required  to  refund  all  such  moneys  as  have  been,  or  which 
may  be,  paid  into  the  treasury,  to  the  rightiul  claimants  out  of  the 
revenues  in  his  hands. 

Approved  April  4,  1840. 


Treasubt  Department, 
Ojffioe  of  Commissioner  of  Customs^  December  10,  1859. 

Sir  :  In  answer  to  the  verbal  inquiry  made  by  you  yesterday,  as  to 
now  much  of  the  amount  claimed  by  John  P.  Norton,  formerly  col- 
lector, &c.,  of  Edgartown,  Massachusetts,  for  commissions  on  bonds 
taken  for  duties  on  whale  oil,  &c.,  in  the  years  1839-'40,  would  be 
Required  to  make  up  his  maximum  compensation  of  $3,000  a  year,  as 
limited  by  the  10th  section  of  the  act  of  May  7,  1822,  if  the  Court  of 
Claims  should  decide  commissions  to  be  allowable  in  such  cases,  I 
^ave  to  state  that  the  amount  of  compensation  received  by 

Mr.  Norton  in  1839  was $1,012  04 

l^he  amount  required  to  make  up  the  maximum  for  that 

year  would  be     -  -  -  -  -  -     1,987  96 
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« 

The  amount  of  compensation  received  by  him  in  1840  was     1,107  24 
The  amount  required  to  make  up  the  maximum  for  that 

year  would  be      -  -  -  -  -  -     1,892  16 


The  amount  claimed  by  Mr.  ISTorton  in  hia  petition  is        -     6,390  11 
Amount  required  to  make  up  his  maximutn,  as  aboTO       -     3,880  72 

Diflference         -  -  ,  .  .   .1,509  39 


Very  respectfully^  your  obedient  servant, 

SAM'L  INGHAM, 
Commissioner  of  Customs. 
Montgomery  Blair,  Esq. , 

Attorney  at  LatOy  Washington^  D.  C. 


IN  THE  COURT  OF  CLAIMS. 

John  P.  Norton  vs.  The  United  States, 

Agreement. 

It  is  agreed  by  the  parties  in  the  aboTC-entitled  cause  that  commis- 
sions were  allowed  to  the  collectors  of  customs  on  the  duties  on  rail- 
road iron  bonded  under  the  act  of  1832,  in  pursuance  of  a  decision 
made  by  the  Comptroller  of  the  Treasury  in  1836,  and  approved  by 
the  Secretary  of  the  Treasury. 

M,  BLAIR, 
Counsel  for  Fetittoner. 
R.  H.  GILLET, 
Solicitor  of  the  United  Stages. 
Dated  October  28,  1859. 

Treasury  Department,  October  27,  1859. 

The  facts  set  forth  in  the  above  statement  are  in  accordance  with 
the  records  of  the  Treasury  Department. 

GILBERT  RODM ANj  Chief  Clerl. 


IN  THE  COURT  OF  CLAIMS. 

John  P.  Norton  vs.  The  United  States. 

Brief  of  counsel  for  petitioner. 

The  right  to  recover  in  this  case  depends  on  the  validity  of  tbe 
distinctions  taken  by  Mr.  Woodbury  (p.  23,  record)  between  the 
nature  of  the  bonds  taken  in  this  case  and  those  taken  by  collectors 
for  the  duties  on  railroad  iron.     The  right  of  the  collector  to  com- 
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missions  on  the  last  case  was  deemed  complete  by  his  securing  the 
duties  by  taking  bonds.    The  actual  payment  was  not  deemed  neces* 
sary  to  complete  his  right,  such  payment  being  generally  made  into 
bank — the  public  depository — with  no  further  trouble  on  his  part,  and 
being  waived  altogether  by  the  United  States  in  that  case.     But  in 
the  first  case  the  same  services  were  held  not  to  entitle  the  collector  to 
fees,  because  although  the  department  and  the  courts  held  that  the 
articles  were  subject  to  duties  as  foreign  merchandise,  not  being  im« 
ported  in  vessels  which  the  law  regarded  as  American  vessels,  yet  as 
the  vessels  were  in  part  American,  and  were  denied  that  character 
only  because  they  were  not  enrolled  and  licensed,  the  Secretary  con- 
sidered the  imposition  of  the  duty  as  in  the  nature  of  a  penalty.     It 
cannot  be  said  with  propriety  that  a  man  is  subjected  to  apenalty  who 
is  only  denied  a  privilege,  and  is  denied  such  privilege  because  he 
fails  wilfully  to  comply  with  the  terms  upon  which  the  law  admits 
any  one  to  enjoy  it.     The  statute  of  1793  (ch.  52,  sec.  1)  enacts,  says 
Judge  Story,   (p.  17,  record,)  '*  that  such  ships  or  vessels  as  are  en- 
rolled and  licensed  according  to  the  provisions  of  that  act,  ^and  none 
others,  shall  be  deemed  ships  or  vessels  of  the  United  States  entitled 
to  the  privileges  of  ships  engaged  in  the  coasting  trade  or  fisheries' 
and  the   whale  fisheries,   are  expressly  within  the  purview  of  that 
statute  '/'  and  he  refused  to  punish  seamen  who  were  guilty  of  revolt- 
ing on  a  registered  vessel  of  the  United  States  engaged  in  such  trade 
beoiuse  it  epuld  not  be  deemed  an  American  vessel.     Such  vessels 
were,  therefore,  in  law,  as  much  foreign  vessels  as  if  built  and  mauned 
in  a  foreign  country,  and  the  executive  and  judicial  ofiicers  of  the  gov- 
ernment were  bound  to  recognize  this  fact  in  all  their  reasoning,  and 
give  effect  in  their  action  to  all  its  legal  consequences.    The  vessel  had 
not  that  title  by  which  alone  it  could  be  held  by  such  ofiicers  to  be  au 
American  vessel ;  and  although  the  fact  might  be  that  it  was  built 
and  manned  by  Americans,  and  so  had  the  requisites  to  have  procured 
aa  enrolment  and  license,  yet,  as  it  had  not  this  paper  title,  it  could 
not  be  considered  as  having  it  for  any  purposes  by  the  executive  and 
judiciary  with  any  greater  propriety  than  the  owner  would  have  been 
regarded  by  the  courts  as  the  owner  of  real  estate  to  which  he  had  not 
the  proper  title  required  by  law.     And  Mr.  Woodbury  gave  effect  to 
this  construction  of  the  law  in  all  respects,  save  only  in  refusing  to 
allow  the  collectors  their  commissions.     In  the  circular  of  the  Comp- 
troller of  June  22,  1839,  whilst  he  says   '^  that  a  registered  whaling 
veasel  may  readily  avoid  forfeiture,"   he  adds  (p.  15)  that  **  the  ex- 
action of  alien  duties  of  tonnage  and  import  being  an  inevitable  con- 
sequence of  the  recent  decisions  of  Mr.  Justice  Story,  it  is  conceived 
that  no  officer  of  the  government  has  a  right  to  undertake  the  remis- 
sion of  said  duties  ;  and  therefore,  in  such  cases,  if  relief  be  sought, 
a  protest  should  be  filed,  and  application  beinff  made  to  Congress  to 
ohtain  it,  the  collection  of  the  duty  bonds  will  probably  be  postponed 
Wl  Ciongress  decides." 

He  concludes  by  saying  '^that  the  Secretary  of  the  Treasury  con- 
^^rg  in  these  views." 

The  duties  were  therefore  decided  not  to  be  a  forfeiture  in  this  very 
^e  by  Mr.  Woodbury  himself,  who  would  have  had  authority  to  have 
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remitted  the  duties,  under  Ist  section  of  act  1797,  (1  Stat.,  506,)  if 
they  oonld  have  heen  regarded  as  a  forfeiture.  Not  having  that  power, 
he  referred  the  parties  to  Congress,  which,  by  the  3d  section  of  the 
act  of  1840,  (6  Stat.,  p.  370,)  cancelled  the  bonds. 

There  was  therefore  nothing  of  the  nature  of  a  forfeiture  as  defined 
and  known  to  the  law  in  the  duties  imposed  on  those  whaling  vesseb 
and  their  cargoes,  and  nothing  therefore  to  distinguish  the  right  of 
the  collectors  to  commissions  on  the  duties  imposed  on  them  from  the 
commissions  allowed  on  duties  upon  railroad  iron.  Congress,  for 
reasons  of  public  policy,  ordered  the  bonds  taken  in  both  classes  of 
cases  to  be  cancelled  ;  and  Congress  alone  had  power  to  remit  these 
duties,  not  being  in  either  case  in  any  sense  forfeitures,  and  therefore 
not  subject  to  be  remitted  by  the  Secretary  of  the  Treasury. 

M.  BLAIB. 


IN  THE  COURT  OF  CLAIMS. 

John  P.  Norton  vs.  Thb  United  States. 

soucitoe's  brief. 

Clatm  for  commissions  on  certain  bonds  given  to  secure  alien  tonnage 
duty  J  light  moneys  and  duties  on  oU  and  whalebone^  which  were  re- 
leased by  act  of  Congress. 

material  averments  contained  in  the  PEnnoK. 

1.  That  claimant  was  collector  of  the  customs  at  Edgartown,  Mass., 
from  1829  to  1841. 

2.  In  1839  and  1840  he  collected  $179,704  of  alien  tonnage  datj, 
light  money^  and  duties  on  oil  and  whalebone  imported  in  registered 
vessels  employed  in  the  whale  fishery,  and  that  he  did  so  under  a 
treasury  circular  dated  the  6th  of  June,  1839. 

3.  That  under  the  compensation  act  of  1799  he  was  entitled  to 
charge  a  commission  of  three  per  cent.,  and  these  amounted  to  the 
sum  of  $5^391  16,  which  he  stated  in  his  accounts  rendered  for  the 
third  quarter  of  1839  and  first  and  second  quarters  of  1840,  but  which 
were  disallowed. 

MATERIAL  FACTS  AS  UNDERSTOOD  BT  THE  SOLICITOR. 

1.  That  Norton  was  collector  as  he  states. 

2.  That  he  collected  no  money,  but  took  bonds  for  the  amount,  which 
he  states  that  he  collected. 

Mr.  Ingham,  Commissioner  of  Castoms,  says:  '^It  appears,  irom 
the  examination  of  the  accounts  of  Mr.  Norton,  as  adjusted  at  the 
treasury,  that  he  took  bonds  for  the  above  amount  ($179,704  16)  under 
the  circular  instructions  of  the  First  Comptroller,  dated  the  6th  and 
22d  of  June;  1839^  as  stated  in  his  petition."     <'  It  further  appears; 
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from  his  aooonnts^  that  the  entire  amount  of  the  bonds  thus  taken  was 
cancelled  by  the  authority  of  the  Secretary  of  the  Treasury,  under  the 
provisions  of  the  act  of  Congress  approved  April  4, 1840." — (R.,  p.  6.) 

3.  That  Mr.  Norton,  as  collector,  was  entitled  by  law  to  retain  for 
his  services,  derived  from  all  sources,  only  the  sum  of  $3,000  per 
annum. 

The  act  of  Mi^  7,  1822,  regulating  the  compensation  of  custom- 
house officers,  (3  U.  S.  Laws,  695,  §  10,)  provides  :  **  That  whenever 
the  emoluments  of  any  other  collector  of  the  customs  (besides  certain 
enumerated  ones  who  do  not  embrace  Edgartown)  shall  exceed  three 
thousand  dollars,  or  the  emoluments  of  any  naval  officer  shall  exceed 
two  thousand  five  hundred  dollars,  or  the  emoluments  of  any  surveyor 
shall  exceed  two  thousand  dollars,  in  any  one  year,  after  deducting 
therefrom  the  necessary  expenses  incident  to  his  office  in  the  same 
year,  the  excess  shall,  in  every  such  case,  be  paid  into  the  treasury  for 
the  use  of  the  United  States. " 

4.  It  does  not  appear  what  amount  Norton  received  during  the 
period  specified  from  other  sources  than  these  commissions ;  that  is^ 
whether  he  received  at  the  rate  of  three  thousand  or  other  less  sum 
for  his  services. 

5.  That  Congress,  on  the  4th  of  April,  1840,  passed  a  law  contain- 
ing this  provision,  (5  U.  S.  Laws,  3T0,  §  3  :) 

^'  That  all  forfeitures,  fees,  duties^  and  charges  of  every  description 
required  of  the  crews  of  such  vessels  (registered  whale  ships)  or 
assessed  upon  the  vessels  or  cargoes,  being  the  produce  of  such  fishery, 
hecause  of  a  supposed  insufficiency  of  a  register  to  exempt  them  from 
such  claims,  are  hereby  remitted  ;  and  all  bonds  given  ror  such  cause 
are  hereby  cancelled,  and  the  Secretary  of  the  Treasury  is  hereby 
required  to  refund  all  such  moneys  as  have  been,  or  may  be,  paid 
into  the  treasury,  to  the  rightful  claimants  out  of  the  revenues  in  his 
hands." 

The  bonds  in  question  were  cancelled  under  this  law  by  direction  of 
the  Secretary  of  the  Jreasury. 

LEGAL  PROPOSITIONS. 

FiBST.  Under  the  facta  disdosed  in  the  evidence  in  this  case,  the  col" 
lector  woe  not  entitled  to  the  oommiasions  daimedj  because  he  did  not 
collect  the  money  on  which  they  were  to  be  estimated. 

.The  collection  act  of  March  2,  1799,  (1  U.  S.  Laws,  707,  §  2,)  pro- 
vides :  '<  There  shall  moreover  be  allowed  to  the  several  officers  here- 
after mentioned  the  following  allowances  and  percentage :  To  the 
collectors  of  the  district  of  New  York,  one-quarter  per  cent.,  *  *  * 
and  to  the  collectors  of  all  other  districts  three  per  cent,  on  all  moneys 
V  them  respectively  received^  on  account  of  the  duties  arising  on 
goods,  wares,  and  merchandise  imported  ii^to  the  United  States  and 
^^  the  tonnage  of  ships  and  vessels. 

'^  in  Hi  i^  if  Hi  in 


/*  Sac.  4.  And  be  it  further  enacted        .  qt^^^^^^v^Tf  ^  collector  shall 
die  or  resign,  the  commissions  to  w^]?    ^''^*  e  ^^uld  \iave  been  entitled 

" \\c 


on  the  receipt  of  all  duties  bonded  ^^  ^  ^^  ioiHA.  b«  «\jwvMy  divided 
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between  the  collector  resigning  or  the  legal  representatives  of  sQcIi 
deceased  collector  and  his  successor  in  office,  and  for  this  purpose  all 
the  public  or  official  books,  papers,  and  accounts  of  the  collector 
resigning  or  deceased  shall  be  delivered  over  to  such  successor.'^ 

It  is  under  this  provision  that  Ihe  claimant  charged  the  commis- 
sions now  claimed.  But  it  is  perfectly  certain  that  Norton  did  not 
receive  money.  He  merely  took  bonds  from  persons  agreeing  to  pay 
money,  but  which  they  never  paid.  The  commissions  authorized  by 
the  act  of  1799  were  intended  to  compensate  the  collector  for  the 
hazards  run  in  receiving,  keeping,  and  paying  over  to  the  govern* 
ment  money  actually  received  by  him.  There  is  a  risk  in  so  doing, 
both  in  counting  and  keeping,  and  also  with  reference  to  counterfeits. 
No  fees  were  provided  for  taking  these  bonds.  They  stood  upon  the 
same  footing  as  many  other  services  performed  by  collectors  for  which 
no  specific  compensation  was  provided. 

On  the  10th  of  October,  1837,  a  law  was  passed  (5  U.  S  .L.,  205) 
authorizing  an  extension  of  the  time  of  payment  of  duty  bonds  under 
certain  circumstances.     At  and  prior  to  that  time  credit  was  almost 
universally  given  for  duties.     This  sweeping  postponement  of  payment 
operated  severely  upon  many  collectors.     Hence  the  law  of  12th  June, 
1838,  (5  U.  S.  L.,  242,)  was  passed.     This  act  is  a  legislative  con- 
struction of  the  law  concerning  commissions  od  duty  bonds.    It  pro^ 
vides  that  the  collectors  who  took  the  original  bonds  should  be  en- 
titled, when  the  money  should  be  paid  on  the  bonds  given  on  the  ex' 
tension,  to  their  commissions  on  the  money  so  paid  in  the  same,  as  it 
they  had  received  it  themselves,  but  limited  such  collectors  to  their 
maximum  compensation.     Without  this  special  law,  the  collector  who 
took  the  bondfs  could  have  no  commission,  even  when  the  bonds  were 
actually  collected  and  paid  in  full  to  a  subsequent  collector,  because 
the  collector  taking  them  had  not  actually  received  the  money.    Ifj 
on  the  cancellation  of  the  old  bond  for  any  cause,  the  collector  was 
entitled  to  commissions,  the  moment  the  original  bonds  were  taken 
up  h^  could  have  lawfully  claimed  them  without  a  law.    The  same 
would  be  the  case  if  the  bonds  were  paid  in  to  another  person.    But 
Congresa  thought  that  a  special  law  was  necessary  to  give  the  col- 
lector taking  bonds  commissions  where  he  did  not  actually  receive 
the  money  himself,  and  so  they  made  a  law  to  meet  the  case.    There 
is  no  law  to  meet  Norton's  case,  and  therefore  nothing  can  be  allowed 
him. 

-  The  claimant  seems  to  lay  much  stress  upon  the  fact  that  commis- 
sions were  allowed  to  importers  of  railroad  iron  whose  bonds^  were 
cancelled.  But  it  can  have  no  effect  upon  this  case.  The  action  lu 
the  case  of  railroad  iron  cannot  control  here.  If  it  was  paid,  as  is 
admitted^  it^  was  simply  a  mistake  in  the  construction  of  the  law,  it 
the  same  law  applies.  The  Secretary  thought  that  these  commissions 
should  not  be  allowed,  and  the  reason  he  assigned  may  have  been  a 
legal  and  sound  one.  But  if  it  was  not,  the  one  now  given  is  fe|** 
and  conclusive  against  the  claim.  If  the  department  committed  JJ 
blunder  in  the  discharge  of*  one  duty,  it  is  no  reason  for  this  court 
making  a  like  mistake  in  the  discharging  those  assigned  to  it  ^7 
law. 
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Sbconb.  If  the  daimant  were  entitted  to  any  compensation  for  taking 
the  hands  in  qtieation,  he  has  not  furnished  the  evidence  necessary  to 
determine  what  sum  he  is  entitled  to. 

The  law  of  1822  fixes  a  maximam  for  the  collector  at  Edgartown. 
How  much  he  received  from  i^oarces  other  than  these  commissions  he 
has  Dot  shown.  Before  he  can  be  allowed  anything  he  must  show  the 
state  of  his  accoants  for  the  time  referred  to.  This  he  has  omitted, 
and  conseqnently  the  court  cannot  say  whether  he  is  entitled  to  any- 
thing or  not.     He  may  have  received  his  maximum  compensation. 

R.  H.  GILLET, 

Solicitor, 
Dated  December  6,  1859. 


IN  THE  COURT  OF  CLAIMS. 

AprU  16;  1S60. 
John  P.  Norton  vs.  The  United  States. 

Losing,  J.,  read  the  opinion  of  the  court. 

The  petitioner  was  collector  of  customs  for  the  district  of  Edgartown, 
in  the  State  of  Massachusetts,  in  the  years  1839  and  1840,  and  as  such| 
tinder  instructions  from  the  Treasury  Department,  (shown  in  the  record, 
pp.  10  to  17,)  took  bonds  for  alien  duties  on  oil  and  whalebone  brought 
into  that  district  in  whaling  ships  owned  by  our  citizens,  but  which 
were  not  licensed  for  the  whale  fishery,  and  had  registers  only. 

By  act  of  Congress  of  April  4,  1840,  (5  U.  S.  L.,  370,)  the  bonds 
taken  and  outstanding  were  ordered  to  be  cancelled,  and  all  moneys 
received  into  the  treasury  on  such  bonds  as  had  been  paid  were  ordered 
to  be  refunded  to  the  rightful  claimants. 

The  amount  of  the  bonds  taken  by  the  petitioner  was  ($179,704)  one 
hundred  and  seventy-nine  thousand  seven  hundred  and  four  dollars^ 
and,  nnder  the  act  of  March  2, 1799,  (1  U.  S.  L.,  707,)  he  claimed,  as 
a  part  of  his  official  compensation,  three  per  centum  on  the  said  sum, 
amounting  to  ($5,391  16)  five  thousand  three  hundred  and  ninety-one 
dollars  and  sixteen  cents,  and  charged  the  same  in  his  accounts  ren- 
dered to  the  department  for  the  third  quarter  of  1839  and  the  first 
and  second  quarters  of  1840  ;  but  this  claim  for  commissions  was  dis- 
allowed by  the  department  in  1840,  on  the  ground  that  the  alien  duties 
for  which  the  boncis  were  taken  were  "  in  the  nature  of  a  penalty." — 
(p.  23.)  .  .        ^ 

The  petitioner  makes  herQ  the  same  claim  for  commissions  which 
was  rejected  at  the  treasiyy,  and  as  his  maximum  of  official  compen- 
sation is  limited  by  law  to  $3,000,  he  claims  so  much  of  said  commis- 
sions as,  with  his  receipts,  will  make  up  said  maximum,  viz  : 

Rep.  0.  0.  256 2 
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Foi  1839 $1,987  96 

For  1840  .  -  .  -  -  .  1,892  76 


In  all,  the  sum  of         -  -  -  -  3,380  72 


To  this  claim  it  is  objected  on  the  part  of  the  United  States,  as  was 
objected  at  the  treasury,  (p.  23,)  that  the  duties  for  which,  the  bonds 
were  given  were  penalties,  or  in  the  nature  of  penalties,  which  the 
United  States  might  lawfully  remit  at  any  time  before  the  money  of 
tiie  bonds  were  received  by  the  collector.  This  is  denied  on  the  part 
of  the  petitioner,  and  thus  the  question  is  raised,  whether  alien  duties 
and  fees  imposed  on  our  vessels  engaged  in  the  whale  fishery,  and  not 
licensed,  but  registered  only,  were,  in  1839-'40,  penalties,  or  in  the 
nature  of  penalties. 

The  act  of  1793,  (ch.  8,  sec.  1, 1  U.  S.  L.,  305,)  enacts  (as  to  vessels 
of  twenty  tons  and  upwards)  that  those  enrolled  and  having  a  liceDse 
in  force,  ^^  and  no  others,  shall  be  deemed  ships  or  vessels  of  the  United 
States  entitled  to  the  privilegea  of  ships  or  vessels  employed  in  the 
coasting  trade  or  fisheries." 

In  1^9  or  1840,  whaling  vessels  thus  enrolled  and  licensed  brought 
in  their  oil  and  bone  free  of  duty,  while  other  whaling  vessels,  being, 
as  to  the  privileges  of  the  fisheries,  not  vessels  of  the  United  States, 
but  foreign  vessels,  paid  duties  as  such,  or  alien  duties. 

But  a  license  for  the  whale  fishery  did  not  legalize  or  open  the  whale 
fishery  for  the  licensed  vessel ;  for  that  fishery  was  open  to  all  the 
world,  and  our  laws  contemplated  that  whaling  vessels  of  other  coun- 
tries would  import  here  their  oil  and  bone,  and  made  provision  for  it 
by  fixing  the  duties  for  them.  It  is  perfectly  clear  that  such  duties, 
on  such  alien  vessels,  were  not  penalties  or  in  the  nature  of  penalties, 
and  how,  then,  do  the  same  duties  become  penalties  when  assessed  on 
our  registered  vessels  because  they  are  taken  to  be  alien  vessels,  and 
treated  as  such,  for  want  of  the  evidence  that  they  are  vessels  of  the 
United  States? 

There  is  no  law  prohibiting  our  registered  vessels  from  engaging  in 
the  whale  fishery,  or  which  indicates  any  purpose  of  petting  them  on 
a  worse  footing  in  that  fishery  than  vessels  of  other  countries,  or  of 
making  that  in  them  an  offence^  subject  to  a  penalty^  which  in  vessels 
of  other  countries  is  a  lawful  traffic,  subject  only,  as  their  other  lawful 
traffic  is,  to  duties  for  revenue. 

On  the  contrary,  the  actof  1789  (ch.  11,  sec.  23,  U.  S.  L  ,  55)  expressly 

{provided  that  registered  vessels  should  be  of  right  '^  entitled' *  to  a 
icense  for  the  whale  fishery,  and  that  it  should  be  ^'  the  duly  (^  ^ 
collector  to  grant  the  same."  It  thus  afibrded  to  our  vessels  double 
advantages,  viz :  by  their  register  the  privilege  of  vessels  of  the  United 
States  in  foreign  trade,  and  also  by  their  licenses  the  privileges  of 
vessels  of  the  United  States  in  the  whale  fishery.  The  act  of  1793 
(ch.  8)  did  not  continue  this  double  privilege  ;  but  by  its  third  section 
(requiring  registered  vessels  to  surrender  their  registers  to  be  licensed, 
and  licensed  vessels  to  surrender  their  licenses  to  be  registered)  it  con- 
fined ^^  vessels  of  the  United  States,"  as  such,  to  one  privilege ;  and 
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thus  left  registered  vessels  in  any  traffic  not  coTered  hj  their  registers, 
and,  consequently,  in  the  whale  fishery,  without  priyilege  as  vessels 
of  the  United  States  and  to  he  considered  as  foreign  vessels,  and  suh- 
ject  as  such  to  alien  daties  on  their  oil  and  bone.  But  the  sixth  section 
of  the  act,  which  subjected  to  forfeiture  whaling  vessels  unlicensed  and 
found  to  have  foreign  goods  on  board,  expressly  excepted  registered 
vessels  from  its  operation.  The  words  are:  ^* every  ship  or  vessel, 
(other  than  registered  veeads,")  This  exception  permitted  vessels 
whaling  under  a  register  only,  to  bring  in  foreign  goods  and  their  oil 
and  bone  ia  the  same  cargo,  paying  on  the  latter  the  alien  duties  for 
which  the  bonds  in  this  case  were  taken.  Then  the  act  of  April  4, 
1840,  (subsequent  to  this  transaction,  and  set  forth  in  the  record, 
p.  24,)  relieved  such  registered  vessels  from  alien  duties,  and  declared 
that  their  registers  should  entitle  them  ''  to  all  the  privileges  and 
exemptions  of  vessels  enrolled  and  licensed  for  the  fisheries." 

From  this  legislation,  and  the  fact  that  the  whale  fishery  has  always 
been  open  to  foreign  vessels  paying  alien  duties,  I  see  no  reason  for 
inferring  that  the  employment  of  registered  vessels  in  the  whale  fishery 
paying  alien  duties  has  ever  been  considered  to  contravene  the  policy 
of  our  navigation  laws,  or  any  other  public  policy ;  nor  that  the  alien 
duties  on  their  oil  and  bone,  to  which  such  vessels  were  subject  in 
1839  and  1810,  were  penalties,  or  in  the  nature  of  penalties,  or  any- 
thing more  than  the  revenue  duties  prescribed  for  the  class  of  vessels 
to  which  they  then  belonged,  viz :  foreign  vessels  ;  for  such  they  then 
were,  in  reference  to  the  whale  fisheries. 

Upon  this  part  of  the  case,  therefore,  I  think  the  bonds  taken  by  the 
petitioner  were  not  for  penalties,  but  for^  lawful  duties,  and  that  the 
commissions  he  claims  would  have  been,  if  the  bonds  had  been  paid, 
a  part  of  his  stated  annual  compensation  for  his  year's  service,  and 
not,  like  his  legal  proportion  of  penalties,  a  mere  gift. 

The  petitioner  urged  his  claim  upon  the  ground  of  a  usage  in  the 
department,  and  adduced  as  evidence  of  it  the  fact  shown  in  the  record, 
(pp.  21,  22, -23,)  that  when,  by  the  act  of  July  14,  1832,  (4  U.  S.  L., 
604,)  the  bonds  given  for  duties  upon  railroad  iron  were  remitted,  the 
collectors  were  allowed  their  commissions  by  the  department.  If,^  as 
has  been  argued,  the  bonds  taken  by  the  petitioner  were  not  penalties, 
nor  in  the  nature  of  a  penalty,  then  the  two  cases  are  entirely  analo* 
gous.  But  a  single  instance  of  the  action  of  the  department  does  not 
make  a  usage,  and  cannot  be  authoritative  on  this  court,  which  must 
rule  the  cases  before  it  by  the  statutes  and  the  law  applicable  to  it. 

And  it  is  objected  by  the  solicitor,  secondly,  that,  "  under  the  facts 
disclosed  in  the  evideoce  in  this  case,  the  collector  was  not  entitled  to 
the  commissions  claimed,  because  he  did  not  collect  the  money  on 
which  they  were  to  be  estimated.^' 

This  objection  is  founded  on  the  words  of  the  statute  of  March  2, 
1799,  (1  U.  S.  L.,  TOT,)  which  allows  collectors  **  three  per  cent,  on 
all  moneys  by  them  respectively  received j"  and  I  think  this  claim  is 
answered  by  the  objection. 
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party  can  alter  the  tenuB  of  the  coatract  without  the  assent  of  the 
other.  Therefore  if  the  completion  of  the  serrice,  partially  performed, 
is  prevented  hy  him  who  was  to  receive  it,  he  may  be  sued  upon  the 
contract  for  the  whole  price,  and  he  cannot  plead  in  bar  the  non-per- 
formance he  has  himself  caused,  nor  take  advantage  of  his  own 
wrong  ;  he  can  only  show,  in  reduction  of  the  plaintiff's  damages,  what 
it  would  have  cost  him  to  complete  the  service. 

But  the  engagements  between  the  United  States  and  its  revenue 
officers  are  not  such  contracts ;  they  are  public  agencies  instituted  for 
the  public  good,  and  are  subordinate  to  that ;  and  therefore  they  maj 
be,  and  always  have  been,  changed  from  time  to  time^  either  in  the 
duties  to  be  performed  or  in  the  compensation  to  be  paid,  as  in  the 
discretion  of  Congress  public  policy  may  require.  Where  a  duty  has 
been  actually  peribrmed,  and  the  compensation  actually  earned,  then 
such  compensation  may  bedaimed  as  money  due  ;  for  then  the  agency 
is  executed,  and  then,  and  not  till  then,  the  rights  of  the  officer  are 
vested. 

In  Butler  vs.  Pennsylvania,  (10  How.,  418,)  the  Supreme  Court  cite 
and  adopt  the  language  used  by  Duncan^  Justice,  in  The  Common- 
wealth tw.  Bacon,  (6  Serg.  and  B.,  p.  232.)  '^  The  services  rendered 
by  public  officers  do  not  in  this  particular  partake  of  the  nature  of 
contracts,  nor  have  they  the  remotest  affinity  thereto.  As  to  a  stipa- 
lated  allowance,  that  allowance,  whether  annual,  per  diem,  or  particu- 
lar fees  for  particular  services,  depends  on  the  will  of  the  law-makera.'' 

In  this  case,  therefore,  the  petitioner  took  his  office  subject  to  this 
legislative  control,  and  to  its  exercise  for  the  public  interest,  in  the 
particular  in  which  the  evidence  shows  it  has  been  exercised,  viz :  the 
cancellation  of  the  bonds  taken  by  him.  And  the  terms  on  which  he 
so  took  office  were  the  statute  provision  of  three  per  cent,  on  the 
monejs  received^  as  distinguished  from  the  amount  of  the  bonds. 
There  are,  then,  no  grounds  on  which  his  claim  can  be  extended  bj 
this  court  beyond  the  statute  provision. 

The  rule  of  law,  and  also  the  merits  of  the  collector's  claim  in  such  a 
case  as  this,  are  shown  in  the  case  of  the  United  States  vs.  Heth,  (3 
Cranch,  399.)    There  the  collector  had  taken  bonds  under  this  statute 
of  1799,  which  fixed  his  compensation  at  three  per  cent,  on  the  moneys 
received.     After  the  bonds  were  taken,  the  act  of  10th  May,  1800;  (5 
U.  S.  L.,  173,)  reduced  the  commissions  to  two  per  cent,  on  moneys  re- 
ceived for  duties  *  *  arising  on  goods,  &c. ,  imported. ' '     After  this  enact- 
ment, the  bonds  were  collected,  and  the  collector  claimed  three  per 
cent,  under  the  act  of  1799,  while  the  United  States  objected  that  he 
was  entitled  only  to  two  per  cent,  under  the  act  of  1800.     The  claim 
of  the  collector  was  sustained.     The  judges  delivered  separateopinions, 
and  Justice  Cushing  said:  ''When  the  former  duties  were  secured  by 
bond,  the  law  considers  them,  I  think,  as  far  as  regards  the  collector's 
allowance,  as  collected  and  received^  the  principal  services  being  already 
done  by  securing  the  duties  by  bond."     But  it  is  observable  that  this 
proposition  of  the  learned  justice  would  entitle  the  collectors  to  their 
commissions  on  bonds  not  collected  because  they  proved  worthless, 
and  that  there  is  no  rule  for  determining  what  proportion  of  service 
should  earn  the  whole  compensation,  or  what  shidl  be  taken  as  ''  the 
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principal   serriceB."     And  neither  the  court  nor  the  learned  justice 
rested  the  decision  of  the  case  on  this  proposition,  hut  held  that  the 
construction  of  the  statute  upon  all  its  terms  made  it  applicable  only 
to  cases  of  goods  ' '  imported  * '  after  its  enactment ;  and  Justice  Johnson 
«aid :  '^  On  behalf  of  the  United  States,  it  is  contended  that  the  riehts 
of  the  collectors  of  duties  with  regard  to  their  compensation  are  abso- 
lately  submitted  to  the  will  of  Congress^  which  has  uniformly  increased 
or  diminished  that  compensation  as  circumstances  suggested  the  exj>e- 
diency  of  such  a  measure,  without  regarding  any  supposed  limitation 
of  their  right  to  do  so  imposed  by  the  claims  of  officers ;  that  it  has 
been  the  uniform  policy  of  the  government  to  apportion  the  commis- 
sions to  the  actual  receipt  of  money ;  and  therefore,  whatever  may  have 
been  the  proportion  of  their  labor  or  responsibility,  their  right  to  com- 
pensation was  not  consummated  befoie  the  actual  receipt  of  the  duties, 
and  the  amount  of  their  commission  remained  liable  to  be  increased  or 
diminished  at  the  will  of  Congress ;  that  in  passing  their  act  of  May 
10, 1800,  they  had  a  right  to  give  it  a  retroactive  operation,  and  the 
latter  words  of  the  2d  section,  *  arising  on  goods  imported,'  will  bear 
and  ought  to  receive  such  a  construction." 

^'At  the  same  time  that  I  admit  the  correctness  of  the  prefatory  re- 
marks of  the  Attorney  General,  my.  mind  is  led  to  adopt  a  conclusion 
unfavorable  to  the  construction  which  he  contends  for." 

^^^  The  rights  of  collectors  of  duties  as  to  their  compensation  are  cer- 
tainly submitted  to  the  justice  and  honor  of  the  country  that  employs 
them,  until  consummated  by  the  actual  receipt  of  the  sums  bonded  in 
their  respective  offices  ;  but  when  an  individual  has  performed  services 
uoder  the  influence  of  a  prospect  of  a  certain  emolument,  that  confi- 
dence which  it  is  the  interest  of  every  government  to  cherish  in  the 
minds  of  her  citizens — a  confidence  which  experience  leaves  no  room 
to  distrust  in  our  own — would  lead  to  the  conclusion  that  it  could  not 
have  been  the  intention  of  the  legislature  to  defeat  the  reasonable  ex- 
pectation of  her  officer,  suggested  by  her  own  laws." 

The  petitioner  in  this  case  performed  bis  services  (in  the  words  of 
Justice  Johnson)  ''under  the  influence  of  a  prospect  of  certain  emolu- 
ment," and  when  the  bonds  were  cancelled,  ''the  pricipal  services'' 
had  been  already  done,  for  the  goods  had  been  entered,  and  all  the 
labor  necessarv  for  that,  and  all  the  responsibility  incident  to  it,  had 
been  borne ;  tne  sufficiency  of  the  bonds  had  been  examined  into,  and 
all  the  expenses  of  rent,  fuel,  clerk-hire,  and  stationery,  payable  by 
the  collector  out  of  his  receipts  (if  less  than  or  only  equal  to  his  maxi- 
mum).had  been  paid ;  so  that  the  act  of  public  policy  which  cancelled 
the  bonds  was  at  the  expense  of  the  collector,  both  as  to  his  services 
ftud  expenditures.  Besides  this,  it  may  be  said  that  the  provision  of 
the  statute  fixing  the  compensation  of  the  collectors  at  three  per  cent, 
on  moneys  received  was  made  in  contemplation  of  the  ordinary  course 
^f  business  in  which  all  good  bonds  would  be  collected,  and  in  reference 
to  this  its  general  purpose  was  to  as^^^e  ^^  watchful  care  of  collectors 
in  assuring  the  sufficiency  of  the  V^nds  they  took,  and  the  due  and 
prompt  collection  of  them,  and  to  ^^^^qV^^  ^^  United  States  from  the 
charges  of  the  collectors  where  th^  V^  Afi  taken  by  them  proved  insuffi- 
cient; and  that  neither  these  re^\oy    ^ox  any  reasons  of  policy,  are 

V' 


22  JOHN  p.  NORTON. 

applicable  to  the  case  where  the  United  States  prevented  the  collection 
of  the  bonds  taken  by  cancelling  them. 

And  it  is  to  be  remembered  that  since  the  act  of  1799,  its  allowance 
to  collectors  has  been  restricted  to  an  annual  maximum,  and  thus  assimi- 
lated and  reduced  to  an  annual  salary,  deemed  a  just  equivalent  for  a 
year's  service.  Here  the  year's  service  was  rendered,  and  the  farther 
reduction  of  this  annual  stipend  by  a  part  always  so  material  as  the 
commissions  on  bonds  taken,  and  which  in  this  case  amount  to  nearly 
half  the  annual  maximum,  may  well  defeat  ^Hhe  reasonable  expecta- 
tion of  the  officer"  suggested  by  the  laws.  But,  although  these  and 
such  considerations  may  furnish  grounds  for  an  application  for  relief 
to  Congress,  they  cannot  make  title  to  relief  in  this  court,  for  they  do 
not  make  a  legal  right  under  the  act  of  1799,  nor  establish  a  contract 
of  legal  obligation  on  the  part  of  the  United  States. 

It  was  argued  for  the  United  States  that  the  commissions  '^  wereiD- 
tended  to  compensate  the  collector  for  the  hazards  run  in  receivinfc, 
keeping,  and  paying  over  to  the  government  the  money  actually  re- 
ceived, *  *  *  and  that  no  specific  compensation  was  provided  for 
taking  the  bonds." 

If  this  means  that  the  commissions  were  not  intended  to  compensate 
the  particular  services  rendered*  in  taking  the  bonds  and  incident 
thereto,  it  is  not  supported  by  the  act.  The  4th  section  of  the  act  oi 
1799  divides  the  commissions  on  moneys  received  equally  between  the 
collectors  who  take  the  bonds  and  their  successors  in  office  who  collect 
the  bonds.  And  this  is  conclusive  that  the  services  and  responsibility 
of  the  one  equally  with  the  other  were  matters  for  compensation  by 
the  commissions.  Thus  when  the  act  of  May  10, 1800,  §  54,  supple- 
mentary to  the  act  of  1799,  c.  23,  directed  that  the  collectors  of  Phila- 
delphia, New  York,  Boston,  Baltimore,  and  Charleston  should  deposit 
for  collection  in  the  Bank  of  the  United  States,  &c.,  all  bonds  taken 
or  to  be  taken  for  duties^  it  expressly  provided  thai;  the  commissioos 
should  be  allowed  to  the  collectors  on  all  motleys  collected  by  the 
banks  "in  like  manner  as  if  received  by  them,"  (the  collectors.) 
Here  not  only  were  the  services  incident  to  taking  the  bonds  considered 
matters  for  compensation  by  the  commissions,  but  the  whole  oommi^ 
sion  was  considered  due  to  the  collectors,  where  their  receipt  of 'the 
money  on  the  bonds  they  had  taken  was  preveuted  by  the  United  States. 
This  act  shows  what  Congress  considered  to  be  justice  to  the  collectors 
when  the  bonds  are  cancelled,  and  indicates  that  the  action  of  Congress 
and  a  special  provision  are  necessary  to  effect  that  justice. 

On  the  whole  case  we  are  of  opinion  that  the  petitioner  is  not  enti- 
tled to  the  relief  which  he  claims  in  this  court,  for  the  reasons  statca 
above,  viz :  because  he  does  not  bring  his  case  within  the  statute  ot 
March  2, 1799,  c.  23^  nor  establish  a  contract  of  legal  obligations npon 
the  United  States. 


Judges  ScARBURGH  and  Hughes. 

We  concur  in  flo  much  of  the  foregoing  opinion  as  denies  the  peti- 
tioner relief,  for  the  reason .  that  the  money  to  secure  which  the  can- 
celled bonds  were  given  was  not  received ;  but  on  other  points  discussed 
therein  we  give  no  opinion. 


3  bios  Oka  lis  MIS 


^ 


